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JAMES DOOLAN ET AL. VS. WILLIAM B. CARR. 


1 Complaint. 
In the Circuit Court of the United States, Ninth Circuit, in and for 
the District of California. 


Witiram B. Carr, Plaintiff, 


ve. 
Micnakl. DooL Ax, James DooLAx, and James McCug, Defendants. 


William B. Carr, plaintiff in the above-entitled action, complains 
of Michael Doolan, James Doolan, and James McCue, defendants 
herein, and, for cause of action, alleges that on the Ist day of June, 
A. D. 1882, he, this plaintiff, was the owner and seized in fee-simple 
and possessed of and entitled to the possession of that certain piece, 

parcel, and tract of land situate, lying, and being in the 
2 county of Alameda and State of California, described as fol- 
lows, to wit: 

The east half of section twenty-seven (27), township two (2) south, 
range one (1) east, of the Mount Diablo base and meridian, of the 

ublic land surveys of the United States of America, in the State of 
lifornia, containing three hundred and twenty acres, and from 
the date above mentioned until the present time has continued to 
be and now is the owner and entitled to the possession thereof; that 
afterwards, to wit, on the 16th day of October, A. D. 1882, and while 
this plaintiff was so the owner and possessed of and entitled to the 
ion of said land, the said defendants did, to wit, at said county 

of Alameda and State aforesaid, without right or title and against 


the will of this plaintiff, enter into and upon said land and prem- 


ises, and did oust and eject this plaintiff therefrom, and ever since 
said day has a and unlawfully and against the will 
3 of plaintiff withheld, and still do unlawfully withhold, pos- 
session thereof from this plaintiff to his damage in the sum 
of one thousand dollars. ‘ 

And this plaintiff further alleges that the value of the use and 
occupation of said lands and premises — from the date of de- 
fendants’ said entry into and upon said lands and premises and 
while this plaintiff hath been and will be excluded therefrom, is the 
sum of one hundred dollars. 3 

And the plaintiff further alleges that the value of said land ex- 


’ ceeds five hundred dollars, and that said land is worth eight thou- 


sand dollars, and that his title to said land arises under the Consti- 
tution and laws of the United States of America, and that he, plain- 
tiff, derives his title from a patent of the United States of America, 
and that the defendants deny the validity of said patent. 
4 Wherefore plaintiff prays for judgment in his favor and 
against the defendants for the restitution and possession of 
said land and premises, and for the sum of one thousand dollars for 
the withholding thereof and for one hundred dollars per month 
from the date of said entry and ouster by defendants, the monthly 
value of the use and occupation thereof, and for costs of this action. 
SHAFTER, PARKER & WATERMAN, 


Att’ys for Plaintiff 


iy 
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State oF CALIFORNIA, } 2 
City and County of San Francisco f 


William B. Carr, being duly sworn, deposes and says that he is 
the plaintiff in the foregoing action; that he has read the foregoing 
complaint and knows the contents thereof; that the same is true of 
his own knowledge except as to the matters therein stated on his in- 
formation or belief, and as to those matters that he believes it to be 

true. 


5 W. B. CARR. 
Subscribed and sworn to before me this 31st day of October, 1882. 
ait Notary Public in and for the 44 — of 
ic in for ounty 
San Francisco, State of California. 


‘ Endorsed: Filed November 10th, 1882. L. S. B. Sawyer, clerk, 
by J. F. O’Beirne, deputy clerk. 


6 Summons. 


Unrrep Srates oF AMERICA: 


Circuit Court of the United 1 — Ninth Circuit, District of Cali- 
ornia. 


Wu Han B. Cann, Plaintiff, 
vs. 
Micnakt. Doonan, James DooLAx, and Jaurs McCue, Defendants. 


Action brought in the said circuit court and the complaint filed in 
the office of the clerk of said circuit court in the city and county 
of San Francisco. 


~ The President of the United States of America to Michael Doolan, 
James Doolan, and James McCue, defendants, Greeting: 


You are hereby required to appear in an action brought aguinst 
ou by the above-named plaintiff in the circuit court of the United 
tes, ninth circuit, in and for the district of California, and to file 
your plea, answer, or demurrer to the complaint filed therein (a cer- 
tified copy of which accompanies this summons) in the office of the 
clerk of said court, in the city and county of San Francisco, within 
ten days after the service on you of this summons, if served in this 
county, or if served out of this county, then within thirty days, or 
judgment by default will be taken against you. 
he said action is brought to recover from you the possession of 
that certain piece or parcel of land lying and being in the county 
of Alameda, State of Culifornia, being the east half of section twenty- 
seven, township two south, range one east, of the Mount Diablo base 
and meridian of the public land surveys of the United States of 
America, in the State of California, containing three hundred and 
twenty acres of land, together with the sum of one thousand dollars 
for. the withholding thereof and one hundred dollars per month, 
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from the 16th day of October, 1882, the monthly value of the use of 
said land, and the costs of this action; and if you fail to and 
plead answer or demur, as herein required, your default will be en- 
tered, and the plaintiff will apply to the court for the relief de- 
manded in the complaint herein. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 10th day of November, in 
the year of our Lord one thousand eight hundred and eighty-two, 
and of our Independence the 107th. 

(sea. } L. S. B. SAWYER, Gert. 


7 Endorsed. 


Unirep Srates Manar Orrics, 

a er oF CALIFORNIA. 

I hereby certify that I received the within writ on the 10 day of 
November, 1882, and personally served the same on the 15th day 
of November, 1882, by delivering to and leaving with Michael 
Doolan, James Doolan, and James McCue, said dants named 
therein, personally, at the county of Alameda, in said district, a 
certified copy thereof, with a copy of the bill of complaint 
certified to by L. S. B. Sawyer, clerk of the U. & cir. ot, attached 

San Francisco, 15th November, 1882. 

M. M. DREW, Marshal, 
By WM. G. PROCTOR, Deputy. 


SHAFTER, PARKER & WATERMAN, 
Plaintiff’s Atiorneys. 


L. S. R SAWYER, Clerk, 
By J. F. OBEIRNE, Deputy Clerk. 


Filed November 16, 1882. 


8 Answer of James Doolan and James McCue. 
In the Circuit Court of the United States, Ninth Circuit, District of 
California. 
WILLIAM B. Cann, Plaintiff, 
v2. 


Michal. Doo Ax, James Doo ax, and James McCusz, Defendants. 


Now come the defendants, James Doolan and James McCue, and 
for answer to the complaint herein they say, and each of them says, 
that as to the first cause of action declared therein, vin, the entry 
by defendants upon the tract of land therein described, and the 
ouster of plaintiff therefrom and the detention thereof by defend- 

ants, said complaint does not state facts sufficient to show 
9 that this hon. court has jurisdiction of said cause of action, 
and does not state wherein or how said cause of action arises 
under the Constitution or laws of the United States; that as to the 
second course of action declared therein, via, damages in the sum 
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of one thousand dollars, said complaint does not state fucts suffi- 
cient to show that this hon. court has jurisdiction of said cause of 
action, and does not state wherein or how said cause of action arises 
under the Constitution or laws of the United States; that as to the 
third cause of action declared therein, viz., the sum of one hundred 
dollars per month from October 16th, 1882, for use and occupation 
of said tract of land, said complaint does not state facts sufficient to 
show that this hon. court has jurisdiction of said cause of action, and 
does not state that the matter in dispute exeeds, exclusive of costs, 

the sum or value of five hundred dollars, and does not state 
10 - wherein or howsaid cause of action arises under the Constitu- 

tion or laws of the United States; that as to the combined or 
joint causes of action declared therein said complaint does not state 
facts sufficient to show that this hon. court has jurisdiction thereof, 
and does not show wherein or how said causes of action arise under 
the Constitution or laws of the United States. 

For further answer to said complaint, defendants, James Doolan 
and James McCue, deny, and each of them denies, that the plaintiff 
was on the Ist day of June, 1882, or at any time prior or subsequent 
thereto, or at all, the owner, or seized in ſoe-simple, or possessed, or 
entitled to the possession of the land described in the complaint, or 
of any part thereof; and they deny, and eacli of them denies, that 

from the date above mentioned or from any date until the 
11 present time, or at all, the plaintiff has continued to be, or 

. now is, the owner or entitled to the possession of said land ; 
an 

They deny, and each of them denies, that on, to wit, the 16th day 
of October, A. D. 1882, or at any time while plaintiff was the owner, 
or possessed or entitled to the possession of. saiu land the defend- 
ants, or either of them, did oust or eject plaintiff therefrom, or that 
they or either of them did, on said day or at any time, enter upon said 
land without right or title, or that they have or either of theni has, 
ever since said day or ever since any time, wrongfully or unlaw- 
fully withheld or do now wrongfully or unlawfully withhold pos- 
session of said land from plairtiff; and they deny and each of them 
denies that they entered upon or have or claim any part of the 

land described in the complaint, except at the time, to the 
12 extent, and in the manner — stated in this their an- 
swer. 

They deny and each of them denies that the plaintiff has sus- 
tained damage in the sum of one thousand dollars or in any sum 
of money whatever by reason of any entry upon or detainer of the 
possession of the land described in the complaint; and 

They deny and each of them denies that the value of the use and 
occupation of said land monthly from the date of defendants’ all 
entry therein has been or is the sum of one hundred dollars, or any 
sum of money whatever; and they deny and each of them denies, 
on their information and belief, that the value of the use and occu- 
pation of said land will be one hundred dollars per month or any 
sum of money per month from the commencement of this action or 
from the present time until the trial of this action; and they 
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13 deny and each of them denies that the plaintiff's title to said 

land arises under the Constitution or laws ‘of the United 
States or that plaintiff derives his title from a patent of the United 
States; and they deny and each of them denies that plaintiff has 
now or has ever had any title whatever to any of said land or any 
part thereof. 

For a further and separate answer to the complaint herein defend- 
ants, James Doolan and James McCue, aver and each of them avers 
that plaintiffs claim of title to and his claim of right to the pos- 
session of said land described in the complaint arise solely under a 
pretense that said land was granted to the Western Pacific Railroad 
Company under and by the act of Congress of the United States enti- 
tled “ An act to aid in the construction of a railroad and telegraph 

line from the Missouri river to the Pacific Ocean, and to secure 
14 to the Government the use of the same for postal, military, and 

other purposes,” approved July Ist, 1862, and the act of July 
2d, 1864, amendatory thereof and supplemental thereto, and under 
a pretended patent claimed to have been issued by the officers of 
the Land Department of the United States under the pretended au- 
thority of the provisions of said acts of Congress; and these de- 
fendants aver and each of them avers that said half section of land 
or any part thereof was not granted under or by said acts of Con- 
gress to said Western Pacific Railroad Company, but, on the con- 
trury, was reserved from the grant of lands made to said railroad 
company under and by the provisions of said acts of Congress. 

That on, to wit, April 10th, A. D. 1839, the Mexican Government 

granted to Jose Noriéga and Robert Livermore a certain tract 
15 of land known by the name “ Las Pocitas,” and which em- 

braced all the land within the ſollowing boundaries, viz.: 
Bounded on the north by the Lomas de las Cuevas, on the east by 
the Sierra de Buenos Ayres, on the south by the dividing line of 
the establishment of San José, and on the west by the rancho of Don 
José Dolores Pachéco, containing in all two square leagues, pro- 
vided that quantity be — within the said boundaries, and 
if less than that quantity be found to be contained therein then that 
less quantity and all of said described tract of land; that the de- 
partmental assembly of the Mexican nation confirmed said grant to 
said Noriega and Livermore on, to wit, May 22d, 1840. 

That on, to wit, February 27th, 1852, said Noriega and Livermore 

petitioned the board of land commissioners appointed under the 
provisions of the act of Congress, approved March 3d, 1851, 
16 entitled “An act to ascertain and settle the private land 
claims in the State of California” to have said grant con- 
firmed ; and on, to wit, the 14th day of February, A. D. 1854, the 
said board of land commissioners confirmed the same to suid Noriega 
and Livermore, their heirs and assigns; and the decree of confirm- 
ation so made of suid Mexican grant by said board of land commis- 
sioners described the boundaries thereof to be: On the north by the 
Lomas de las Cuevas, on the east by the Sierra de Buenos Ayres, on 
the south by the dividing line of the establishment of San José, 
and on the west by the rancho of Don Jose Dolores Pacheco, pro- 
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vided that within the same no greater a than two square 
leagues were found to be contained ; and if a less quantity should be 
found therein, then that less quantity was confirmed and all of said 
described tract of land. 
17 That the United States district court for the northern dis- 
trict of California on appeal to it from said decree of the 
board of land commissioners duly confirmed said Mexican grant 
on, to wit, February 18th, A. D. 1859, to the same extent and by 
the same descriptiun and under the same conditions as said. board 
of land commissioners had done, and the Supreme Court of the 
United States, at the December term A. D. 1860, affirmed the said 
decree of said United States district court and every part thereof. 

That during the year 1865 an official survey of the lands so con- 
firmed to said Noriega and Livermore was made by or under the 
directions of the surveyor general of the United States for the 
State of California, and which was duly approved by said sur- 
veyor general in the year A. D. 1866, and which survey 
included the half section of land described in the complaint 

herein; that said survey was set aside by the Secretary 
18 of the Interior in the year A. D. 1868, and a new surve 
ordered to be made of said Mexican grant within the bound- 
aries set forth in said decrees, which should contain but two square 
leagues of land, or thereabouts. 

That in March, 1869, the United States surveyor general for Cali- 
fornia caused the said Mexican grant — be surveyed and designated 
in accordance with the claims thereof, and within the boundaries set 
forth in said decrees of confirmation, the amount so segregated con- 
sisting of about two square leagues, in accordance with the said order 
of the Secretary of the Interior; and said survey was approved by said 
surveyor general on, to wit, May 11, 1870; and the said survey 
was approved by the Commissioner of the General Land Office on, to 
wit, March Ist, 1871; and said survey was finally approved by the 

Secretary of the Interior on, to wit, June 6th, J. D. 1871, und 
19 on said Jast-named date the surplus (or sobrante) of the land 

embraced within the boundaries contained in said grant and 
in said decrees became freed and discharged from the claims and 
reservation of said Mexican — and became public land of the 
United States and a part of the public domain thereof. 

That the entire half section of land described in the complaint 
herein is located and embraced within the boundaries stated and 
tract described in and confirmed by the said decrees of the board of 
land commissioners of the United States district court, and of the 
Supreme Court of the United States, but was not included within 
the tract so surveyed in March, 1869, and finally approved on June 
6th, A. D. 1871, as aforesaid, as the final survey of said Mexican 

grant, and said haif section of land described in the complaint 
20 herein was held and claimed as part and parcel of said Mexi- 
can grant, and was reserved as such continually from the 10th 
day of April, A. D. 1839, down to the 6th day of June, A. D. 1871; 
and on said last-named day it became for the first time public land 
of the United States. 
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That the land described, in the complaint herein was duly sur- 
veyed by the United States and the plat of the township embracing 
the same filed in the United States land office of the proper district, 
viz., San Francisco, California, on the 10th day of June, 1865, and 
the same has ever since been and is now on file in said land office. 
That the line of the road of said Western Pacific Railroad Com- 
pany was definitely fixed under the provisions of said act of Con- 
gress on, to wit, the 30th day of January, A. D. 1865, through and 
along the locality on which the half section of land described in 

the complaint is situated, and the withdrawal of lands from 
21 re- emption, private entry, and sale through and along said 

ocality for the benefit of said railroad company under the 
provisions of said act of Congress took place on, to wit, the 31st day 
of January, A. D. 1865, and said railroad was completed prior to the 
year A. D. 1876. 

That the pretended patent under which alone plaintiff claims 
title and right to the possession of the land described in the com- 
plaint was issued by the officers of the United States land depart- 
ment without authority of law, and under a mistake of law, and the 
same is now, and has always been, null and void, and confers upon 
plaintiff no title or right to the — — of the land described i 
the complaint herein; and said land is now, and ever since said 6th 
day of June, A. D. 1871, has continuously been, public land of the 

United States. 
22 For further answer defendant, James Doolan, avers that 
he is now, and has been for over one year last past, a citizen 
of the United States, over twenty-one years of age, and a single 
man and qualified to pre-empt a quarter section of public land; 
and on the — day of November, A. D. 1882, he made settlement 
in person on the northeast quarter of section twenty-seven, in town- 
ship two south, — one east, Mount Diablo base and meridian, 
being the north half of the land described in the complaint, with 
the bona fide intention of pre-empting the same under the laws of 
the United States, and which quarter section contains one hundred 
and sixty (160) acres only, and at the time of said settlement this 
defendant (James Doolan) erected a dwelling-house on said quarter 
section of land, in which he has ever since resided and does 
now reside and make it his home; and ever since said 
23 settlement this defendant has been and is now improving and 
cultivating said quarter section of land with the bona fide 
intention of pre-empting the same; that this defendant (James 
Doolan) was not at the time of said settlement, and has not since 
been, the owner of 320 acres of land or of any land whatever, and 
he did not quit or abandon any residence on his own land to reside 
on said quarter section of land, and he has never had or claimed | 
any pre-emption right toany of the public lands of the United States 
except to said quarter section of land so settled on by him; and he 
did not settle on or improve said quarter section of land for the pur- 
of sale or for the benefit of any person other than himself, and 
he has not made any agreement or contract of any kind, directly or 
Indirectly, with any person whatever by which the title he may 
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24 acquire to said quarter section of land from the United States 
shall inure in whole or in part to the benefit of any person other 
than himself; that said quarter section of land has not been since 
said 6th day of June, A. D. 1871, and is not now reserved from pre- 
emption by actual settlers; and it has never been and is not now 
within the limits of or selected as the site of any city or town, 
and does not contain any known salines or minerals; and it 
has never been proclaimed for sale or subject to private entry, 
and the same is agricultural land and is unenclosed and is unoc- 
cupied by any person other than this defendant; that said quar- 
ter section of land is within the district of lands subject to sale at 
the United States land office at San Francisco, California; that 
within thirty (30) days after this defendant (James Doolan) 
25 settled on said quarter section of land he made and subscribed 
a declaratory statement of his intention to claim and pre- 
empt the same under the laws of the United States, and requested the 
register of said United States land office to file the same in that office, 
and tendered the legal fees therefor ; but said register refused, through 
a mistake of law, and still refuses to file said declaratory state- 
ment, on the sole ground that said pretended patent for said land 
has been issued to the Central Pacific Railroad Company as the 
successsor in interest of said Western Pacific Railroad Company. 
That said quarter section of land is now, and ever since said 
6th day of June, 1871, has been, public land of the United States 
and subject to pre-emption by an actual and qualified pre-emption 
: | settler ; and this defendant was, at the time of his said settle- 
a 26 ment thereon and has ever since been and is now, a qualified 
person to pre-empt a quarter section of public land, and he 
has always been and is now ready and willing to pay the United 
~ ggg therfor and obtain the title thereto as such pre-emption set- 
tler. 

For further answer defendant, James McCue, avers that he is now, 
and has been for over one year last past, a citizen of the United 
States, over twenty-one years of age, and a single man and qualified 
to pre-empt a quarter section of public land, and on the — day of 
November, A. D. 1882, he made settlement in person on the southeast 
quarter of section twenty-seven, in township two south, range one 
east, Mount Diablo base and meridian, being the south half of the 
land described in the complaint, with the bona fide intention of pre- 
empting the same under the laws of the United States, and which 

quarter section contains one hundred and sixty (160) acres 

27 only; and at the time of said settlement this defendant 
1 McCuc) erected a dwelling-house on said quarter sec- 

/ tion of land, in which he has ever since resided and does now reside 


‘and make it his home; and ever since said settlement this defend- 
ant has been and is now improving and cultivating said quarter 
section of land with the bona fide intention of pre-empting the same; 
that the defendant (James McCue) was not at the time of said settle- 
ment, and has not since been, the owner of 320 acres of land, or of 
any land whatever, and he did not quit or abandon an i- 
dence on his own land to reside on said quarter section of land, 
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and he has never had or claimed any pre-emption right to 
any of the public lands of the United States except to said 
quarter section of land so settled on by him; and he did 
not settle on or improve said quarter section of land 
28 ſor the pu of sale or for the benefit of any person other 
than himself, and he has not made any agreement or con- 
tract of any kind, directly or indirectly, with any person whatever 
by which the title he may acquire to said quarter section of land 
from the United States shall inure in whole or in part to the benefit 
of any person other than himself; that said quarter section of 
land has not been since said 6th day of June, A. D. 1871, and is not — 
reserved from pre-emption by actual settlers; and it has never 
been and is not — within the limits of or selected as the site of any 
city or town, and does not contain any known salines or minerals; 
and it has never been proclaimed for sale or subject to private 
entry, and the same is agricultural land and is unenclosed and is 
unoccupied by any person other than this defendant; that said 
quarter section of land is within the district of lands subject 
29 to sale at the United States land office at San Francisco, Cali- 
fornia; that within thirty (30) days after this defendant 
(James McCue) settled on said quarter section of land he made and 
subscribed a declaratory statement of his intention to claim and pre- 
empt the same under the laws of the United States, and requested 
the register of said United States land office to file the same in that 
office, and tendered the legal fees therefor; but said register refused, 
through a mistake of law, and still refuses to file said declaratory 
statement, on the sole ground that said pretended patent for said 
land had been issued to the Central Pacific Railroad Company as 
successor in interest of said Western Pacific Railroad Company. 

That said quarter section of land is now, and ever since said 6th 

day of June, 1871, has been, public land of the United States 
30 and subject to pre-emption by an actual settler; and this de- 

fendant was, at the time of his said settlement thereon, and 
has ever since been and is now, a qualified person to pre-empt a 
quarter section of public land, and he has always been and is now 
ready and willing to pay the United States therefor and obtain the 
title thereto as such pre-emption settler. 

Wherefore said defendants, James Doolan and James McCue, pray, 
and each of them prays, that the plaintiff take nothing by this ac- 
tion, and that they have judgment against plaintiff for their costs 
herein, and for such other and further relief as to this hon. court 
may seem meet and just. 


MICH. MULLANY, 
Attorney for Defendants, James Doolan and James McCue. 
STATE OF CALIFORNIA, \ sii 
County of Alameda, 
31 James Doolan and James McCue, being each duly sworn, 


each for himself on oath says that he is one of the defend- 

ants named in the foregoing answer and in the above-entitled action, 
and * he has heard the foregoing answer read and knows the 
—303 
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contents thereof, and that the same is true of his own knowledge, 
except as to the matters which are therein stated as information or 
belief, and as to those matters he believes it to be true; and so say 


both of these defendants. 
| JAMES POLAR. 


is 
JAMES x McCUE. 
mark. 


Witness: 
b C. J. STEVENS. 


Subscribed and sworn to before me this 18th day of December, 
A. D. 1882. 
(SEAL. } C. J. STEVENS, 
Notary Public. 


I hereby certify and state that I have prepared and know the con- 
tents of the foregoing answer, and, in my opinion, it is well founded 


in point of law. 
32 MICH. MULLANY, 


Counsel for Defendants, James Doolan & James McCue. 


Endorsed : Service of copy hereof admitted this 23d day of De- 
cember, A. D. 1882, after filing this original. Shafter, Parker & 
Waterman, attorneys for plaintiff. Filed Dec’r 23d, 1882. L. S. B. 
Sawyer, clerk, by J. F. O’Beirne, deputy clerk. 


33 Disclaimer of Michael Doolan. 
In the Circuit Court of the United States, Ninth Circuit, in and 
for the State of California. 
WILLIAM B. Carr, Plaintiff, : 
v8. 


MicHaEL DooLAx, JAMEs DooLan, and James McCusz, Defendants. 


Now comes the defendant, Michael Doolan, and, for answer to the 
complaint herein, he denies that on October 16, A. D. 1882, or at 
any: other time since said date he entered into or upon the land de- 
scribed in the complaint, and he denies that he was in the possession 
of said land or of any part of it after the time of the commencement 
of this action or at any time since, and he denies that he is now in 

the possession thereof or of any part thereof; and this defend- 
34 ant, Michael Doolan, hereby disclaims any and all interest 

in and possession of and disclaims any and all right to the 
— of the land described in the complaint and to every part 
thereof. 

Wherefore this defendant prays to be dismissed from this action 


with judgment for his costs. 
MICH. MULLANY, 
Attorney for said Defendant, Mich. Doolan. 
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StaTe OF CALIFORNIA, g ons 
County of Alameda, 


Michael Doolan, — sworn, on oath says that he is the 

person answering in and by the 2 answer and one of the 

rsons mentioned as defendant in the above- entitled action; that 

e has read the foregoing answer and knows the contents thereof, 
and the same is true of his own knowledge. 


MICHAEL DOOLAN. 


35 Subscribed and sworn to before me this 18th day of Decem- 
ber, A. D. 1882. 
[SEAL. ] C. J. STEVENS, 


Notary Public 


I hereby certify and state that I have prepared and know the con- 
tents of the foregoing answer, and, in my opinion, it is well founded 


in point of law. 
MICH. MULLANY, 
Attorney and Counsel for Defendant. 


Endorsed : Service of a copy hereof admitted this 23d day of De- 
cember, 1882, after filing this original. Shafter, Parker & Water- 
man, attorneys for plaintiff. Filed Dec'r 23, 1882. L. S. B. Sawyer, 
clerk, by J. F. O’Beirne, deputy clerk. 


36 Verdict. 
U. S. Circuit Court, District of California. 


WILLIAM B. Carr 


v. 
MIcHAEL Doo AN e al. 


We, the jury, find in favor of the plaintiff and against the defend- 
— James —— — — — and = — —— — 5 
each severally in the wrongful possession of the lan — — 
described in their several answers and no others, and that — 
of the rents and profits of the land so held and possessed by defend- 
ant, James Doolan, is the sum of seventy-five dollars, and the value 
of the rents and profits of the land so held and posseseed by defend- 
ants, James McCue, is the sum of seventy-five dollars. 

| CROWSON SMITH, Foreman. 


Endorsed : Filed January 3d, 1884. L. S. B. Sawyer, clerk. 
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37 Judgment. 


Unritep Strates oF AMERICA: 


Circuit Court of the United 8 Circuit, District of Cali- 
ornia. 


WILLIAM B. Carr 


v8. 
MICHAEL DooLAN et al. 


This cause having come on regularly ſor trial on the 2d day of 
January, 1884, being a day in the November, 1883, term of said 
court, before the court and a jury of twelve men duly impaneled, 
C. H. Parker and P. H. Waterman, Esqs., appearing on behalf of 
the plaintiff, and Michael Mullany, Esq., on behalf of the defend- 
ants, the trial having been proceeded with upon the 3d day of 
said January, and witnesses on the part of the plaintiff and 
38 of the defendants having been sworn and examined, and 
the evidence being closed; the cause, after arguments of 
counsel and the instructions of the court, having been submitted 
to the jury, and the jury having * — rendered the fol- 
‘lowing verdict: “ We, the jury, find in favor of the plaintiff and 
‘against the defendants, James Doolan and James McCue, and that 
said defendants were each severally in the wrongful possession of 
the land respectively described in their several answers and no 
others, and that the value of the rents and profits of the lands so 
held and —.— by defendant, James Doolan, is the sum of sev- 
enty-five dollars and the value of the rents and profits of the land 
so held and possessed by defendant, James McCue, is the sum of 
seventy-five dollars;” and the court having ordered that 
39 judgment be entered herein in accordance with said evidence 
and for costs. 

Now, therefore, by virtue of the law and by reason of the premises, 
it is considered by the court that William B. Carr, plaintiff herein, 
do have and recover of and from the said defendant, James Doolan, 
the possession of that certain piece, parcel, and tract of land situate, 
lying, aud being in the county of Alameda and State of California, 
described as follows, to wit: The northeast quarter of section twenty- 
seven, in township two south, range one east, Mount Diablo base and 
meridian, being the north half of the land described in the complaint 
herein, and the sum of seventy-five dollars, the value of the rents 
and — of said land; and it is further considered by the court 
that William B. Carr, plaintiff herein, do have and recover of and 

from James McCue, defendant, the possession of that certain 
40 piece, parcel, and tract of land situate, lying, and being in the 

county of Alameda and State of California, described as fol- 
lows, to wit: The southeast quarter of section twenty-seven, in town- 
ship two south, range one east, Mount Diablo base and meridian, 
being the south half of the land described in the complaint herein, 
and the sum of seventy-five dollars, the value of the rents and 
_profits of said land; and it is further considered by the court that 
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said plaintiff recover from said defendants, James Doolan and James 
McCue, his costs in this behalf expended, taxed at one hundred 
ae eight P dollars. 
gment entered January 3, 1884. 
L. S. B. SAWYER, Clerk. 


I hereby certify that the foregoing is a full and correct copy of an 
original a entered in the above-entitled cause. 


41 ttest my hand and the seal of said circuit court this 3d 
day of January, A. D. 1884. 
[SEAL. ] : L. S. B. SAWYER, Clerk. 
Filed January 3, 1884. 


L. S. B. SAWYER, Clerk. 
42 Aer Certificate. 
UNITED STATES OF AMERICA: | 


Circuit Court of the United States, Ninth Circuit, District of 
California. 


WILLIAM B. Cann 


. 1. 
Micn AL DooLAN et al. 


I, Lorenzo S. B. Sawyer, clerk of the circuit court of the United 
States of the ninth judicial circuit, within and for the district of 
California, do hereby certify that the foregoing papers hereto an- 
nexed constitute the judgment-roll in the therein-entitled action. 
Witness my hand and seal of said circuit court this 3d day of 
January, A. D. 1884. 
[sEAL. ] L. S. B. SAWYER, Clerk, 
By F. D. MONCTON, 


Deputy Clerk. 


Endorsed: Jadgment-roll. Filed January 3, 1884. L. S. B. Saw- 
yer, clerk, by F. D. Moncton, deputy clerk. 


43 Bill of Exceptions. 


In the Circuit Court of the United States in and for the Ninth 
Circuit and District of California. 


WILLIAM B. Carr, Plaintiff, 
MicuarEt Doo Ax, JAMES Doonan, and James MeCux, Defendants. 


Bill of exceptions by and on the part of defendants, James Doolan 
and James McCue. 


bia 2921. 


This cause came on for trial before said court and a jury on the 
3d day of January, A. D. 1884. Messrs. Shafter, Parker and Water- 
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man appeared as counsel for plaintiff, and Mich. Mullany appeared Oo} 

cm wate for said defendants, James Doolan and James McCue, and ci 

the following proceedings were had, viz: fc 

44 The plaintiff offered in evidence a patent from the United tr 

States to the Central Pacific Railroad Company, which is in 7 

the following words and figures, viz: . 

“United States of America to all to whom these presents shall come, y 
Greeting: . : 

Whereas, by the act of Congress approved July Ist, 1862, as 4 


amended by the act of July 2d, 1864, to aid in the construction of a 
railroad and telegraph line from the Missouri river to the Pacific 
Ocean, and to secure to the Government the use of the same for 
postal, military, and other purposes, and of the act of March 3d, U 
1865, authority is given to the Western Pacific Railroad Company 
of California, a corporation existing under the laws of the State, to 
construct a railroad and telegraph line under certain conditions 
and stipulations as expressed in said acts, and provision is made for 
ranting to the said company every alternate section of public 
45 fand designated by odd — to the amount of ten alternate 
sections per mile on each side of the said railroad on the line 
thereof and within the limits of twenty miles on each side of said road 
not sold, reserved, or otherwise disposed of by the United States, and 
to which a er eee or homestead claim may not have attached at 2 
the time the line of said road is definitely fixed; and whereas an 
official statement, bearing date February Ist, 1870, from the Secre- 
tary of the Interior has been filed in the General Land Office show- 
ing that the commissioner appointed by the President under the 
provisions of the sixth section of the said act of Congress approved 
uly 2d, 1864, have reported to him that the line of railroad and 
telegraph of said company has been constructed and fully com- 
leted and — in the manner prescribed by the acts of - 
46 ngress relative tothe Pacific — and telegraph line; and 
whereas, by articles of agreement entered into under the laws 
of the State of California between the said Western Pacific Railroad 
Company and the Central Pacific Railroad Company, said compa- 
nies were amalgamated and consolidated under the name of Central 
Pacific Railroad Company upon the 22d day of June, 1870, as shown 
by a certified copy of the articles of consolidation filed with the 
Secretary of the Interior on the 28th day of September, 1870, by 
C. P. Huntington, vice-president of said Central Pacific Railroad 
Company; and whereas certain tracts of land have been selected by 
Charles J. Torbert, the deputy agent of the said Central Pacific 
Railroad Company, successors of the said Western Pacific Railroad 
Company, as shown by his original lists of selections, dated July 
25, 1873, and January 7th, 1874, and certified under date of 
August 9, 1873, and January 7, 1874, by the registers 
47 and receivers at Stockton and San Francisco, California, and 
the vice-president of the said Central Pacific railroad, suc- 
cessor of the Western Pacific Railroad Company, has applied for a 
conveyance of the title of said lands granted by the aforesaid acts 
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of Congress to the said Western Pacific Railroad Company, its asso- 
ciates, successors, and assigns, the said tracts being described as 
follows, to wit, the east half of section twenty-seven (27), township 
two (2) south, range one (1) east, of the Mount Diablo base and me- 
ridian, of the public land surveys of the United States, situated in 
the county of Alameda, State of California (here follows a descrip- 
tion of other lands not in controversy in this action), now, know 
ye that the United States of America, in consideration of the prem- 
ises, and pursuant to the said acts of Congress, have given 
48 and granted, and 5 resents do give and grant, unto 
the Central Pacific Railroad Company, successors as aforesaid, 
and to its successors, all the tracts of land described in the forego- 
ing, yet excluding and excepting ‘all mineral lands,’ should any such 
be found, in the tracts aforesaid, but the exclusion and exception, 
according to the terms of the ſerms of the statute, shall not be con- 
strued to include ‘coal and iron lands;’ to have and to hold the 
said tracts, with the appurtenances thereof, unto the ‘Central Pacific 
Railroad — and to its successors and assigns forever. 

In testimony whereof I, Ulysses S. Grant, President of the United 
States, have caused these letters to be made patent and the seal of 
the General Land Office to be hereunto affixed. 

Given under my hand, at the city of Washington, this 

49 4wenty-eighth day of February, in the year of our Lord one 

thousand eight hundred and seventy-four, and of the Inde- 
pendence of the United States the ninety-eighth. 


By the President: 
U. S. GRANT, 
By S. D. WILLIAMSON, Secretary. 


[Seal of General Land Office.] 
L. N. LIPPINCOTT, 
Recorder of the General Land Office.” 


The defendants, James Doolan and James McCue, by their coun- 
sel, and each of them objected to the admission in evidence of this 
patent on the grounds that it had not been shown that the land 
therein described and in dispute in this action was not reserved or 
dis of by the. United States at the time the line of the road of 
said Western Pacific Railroad Company was definitely fixed and 

it has not been shown that said land in dispute herein 
50 was public land at the time the line of said railroad was 
definitely fixed or at any time whatever. 
Ist exception. The court overruled the objection, and the said 
defendants and each of them excepted ; which exception was allowed 
and noted by the court, and said patent was read in evidence. 

Plaintiff then offered in evidence a deed of conveyance from the 
Central Pacific Railroad Company to William B. Carr, which is in 
the following words and figures: 

“Know all men by these presents that the Central Pacific 
Railroad Company (successor to‘The Central Pacific Railroad 
Company of California,’ ‘The Western Pacific Railroad Company,’ 
and the California and Oregon Railroad Company, Consoli- 
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dated), in consideration of the sum of one ($1.00) dollar to 
it paid by William B. Carr, of San Fraticisco city and 
51 county, California, the receipt whereof is hereby acknowl- 
edged, hereby gives, grants, bargains, sells, and conveys to 
the said William B. Carr, his heirs and assigns, the following-de- 
scribed tracts of land, situate in Alameda county, State of California, 
according to the United States surveys, viz: The east half (3) of 
section twenty-seven (27), township two (2) south, range one (1) 
east, Mount Diablo base and meridian (and other lands), together with 
all the privileges and appurtenances thereunto appertaining and 
belonging, exceptin on reserving, however, for railroad purposes 
a strip of land five hundred feet wide lying equally on each side of 
the track of the railroad of said company or any branch railroad 
now or hereafter constructed on said lands, and the right to use all 
water needed for the operating and repairing of said rail- 
52 roads, and subject, also, to the reservation and condition that 
the said purchaser, his heirs and assigns, shall erect and 
maintain good and sufficient fences on both sides of said strip or 
strips of land, and also reserving all claim of the United States to 
the same as inineral land: 

To have and to hold the afuresaid premises to the said William 
B. Carr, his heirs and assigns, to his and their use and behoof 
forever. : 

In testimony whereof the said Central Pacific Railroad Company 
has caused these presents to be signed by its president and secre- 
tary and sealed with its corporate seal this tenth (10th) day of June, 
A. D. 1874. 

[Corporate Seal of C. P. R. R. Co.] 
LELAND STANFORD, 
Pres’t C. P. R. R. Co. 
E. H. MILLER, In., 
Sec’y C. P. R. R. Co. 


63 STATE OF CALIFORNIA, ; 
City and County of San Francisco, 


On this tenth (10) day of June, in the year one thousand eight 
hundred and seventy-four (1874), before me, Charles J. Torbert, a 
notary public in and for said city and county of San Francisco, dul 
commissioned and qualified, personally appeared Leland Stanford, 
known to me to be the president, and E. H. Miller, Jr., known to me 
to be the secretary, of the corporation that executed the within in- 
strument, and acknowledged to me that such corporation executed 
the same. 

In testimony whereof I have hereunto set my hand and affixed 
my official seal this tenth (10th) day of June, A. D. 1874. 

NOTARIAL SEAL. ] CHARLES J. TORBERT, 
otary Public in and for the City and County of San Francisco.” 


54 The defendants objected to this deed as evidence on the 
grounds that it does not appear that the parties whose names 
> purport to be signed to the same, viz., Leland Stanford and E. H. 
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| Miller, had any authority or right to make a deed of conveyance of 


real estate on the part of or for the Central Pacific Railroad Com- 
ny, and it has not been shown that the Central Pacific Railroad 
mpany is or was at the date of said deed the successors in interest 
of the Central Pacific Railroad Company of California, or of the 
Western Pacific Railroad Company, or of the California and Oregon 
Railroad Company, Consolidated; and said defendants made the 
same objections to said deed also which they made to said patent. 
2d exception. The court overruled the objections, and said 
55 defendants and each of them excepted, which was noted and 
allowed by the court. 

The plaintiff called a witness, who was sworn to testify as to 
the value of the use and occupation of the land in controversy per 
year; and said defendants objected to evidence as to such use and 
occupation per year on the grounds that the use and occupation 
per month was the only allegation of the complaint, and upon and to 
which allegation issue was made by the answer, and that there was 
no issue made by the pleadings as to the value of the use and occu- 
pation of said land by the year. 

3d exception. The court overruled the objection, and the said 
defendants excepted, which exception was allowed by the court; and 
said witness testified that the value of the use and occupation of said 

land was the sum of $75 per each quarter section thereof from 
56 the time of entry by said defendants thereon, as alleged in 
the complaint, until the time of trial, at yearly estimation. 

Plaintiff then proved that the matter in dispute, viz., the half 
section of land described in the complaint, exceeds the sum or value 
of ten thousand one hundred dollars, and that each quarter of said 
half section of land exceeds the sum or value of five thousand and 
fifty dollars. 

hereupon plaintiff rested. 

Defendants then moved that the action be ordered dismissed on 
the ground that it is not stated in, and does not appear from, the 
complaint or evidence adduced by plaintiff, or both combined, 
wherein or how either one or all of the causes of action stated in. 
said complaint arises or arise under the Constitution or laws of. the 

United States, and it is not stated in, and does not appear 


57 from, said complaint or said evidence, or both, wherein or 


how this hon. court has jurisdiction of either one or all of 
said causes of action so stated in the complaint. 

4th exception. The court denied the motion, and said defendants 
and each of them excepted, which was noted and allowed by the 
court. 

Said defendants then moved and requested the court to instruct 
the jury to find and return a verdict for the defendants on the 
— Ist, that there is no evidence or proof that the Central 

acific Railroad Company is, or has ever at any time become, the 
successor or assignee of the Western Pacific Railroad — 
California, or of any other railroad company, and, 2d, that the Cen- 
tral Pacific Railroad Company is not mentioned in the acts of Con- 
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gress mentioned in the form of patent which plaintiff has 

58 ut in evidence, and there is no evidence that the Central 

acific Railroad Company was in existence when said acts of 
Congress were passed, or at any time thereafter. 

5th exception. The court denied the motion and request, and de- 
fendants and each of them excepted, which was noted and allowed 
by the court. 

Thereupon, to maintain the issues on the part of defendants, and 
to establish that the form of patent under which plaintiff claims 
title to the lands in dispute is not a patent in law or in fact, and 
that the lands in dispute were not granted but were reserved 
from the grant of lands made to said Western Pacific Railroad 
Company under the provisions of the acts of Congress mentioned 
in said form of patent, and that the same conveyed no title and 

was issued without authority of law and is null and void, 

59 defendants offer, and each of them offers, to prove, Ist, that 
on, to wit, April 10th, A. D. 1839, the Mexican government 

nted to José Noriega and Robert Livermore a certain tract of 
and known by the name Los Pocitas,” and which embraced all 
the land within the following boundaries, viz: Bounded on the 
north by the Lomas de las Cuévas, on the east by the Siérra de 
Buenos Ayres, on the south by the dividing line of the establish- 
ment of San José, and on the west by the rancho of Don José 
Dolores Pacheco, containing in all two square leagues, provided 
that quantity be contained within the said boundaries; and if less 


that that quantity be found to be contained therein, then that less 


quantity and all of said described tract of land. 
That the departmental assembly of the Mexican nation 
60 confirmed said — to said Noriega and Livermore on, to 
wit, May 22d, 1840. 
2d. That on, to wit, February 27th, 1852, said Noriega and Liver- 
more petitioned the board of land commissioners appointed under 
the provisions of the act of Congress, approved March 3d, 1851, en- 
titled “ An act to ascertain and settle the private land claims of the 
State of California,” to have said grant confirmed, and on, to wit, 
the 14th day of February, A. D. 1854, the said board of land com- 
missioners confirmed the same to said Noriega and Livermore, their 
heirs and assigns, and the decree of confirmation so made to said 
Mexican grant by said board of land commissioners described the 
boundaries thereof to be: On the north by the Lomas de las Cuevas, 
on the east by the Sierra de Buenos Ayres, on the south by the 
dividing line of the establishment of San José, and on the west by 
the rancho of Don José Dolores Pacheco, provided that 
61 within the same no greater quantity than two square leagues 
were found to be contained; and if a less quantity should be 
found therein, then that less quantity was confirmed and all of said 
described tract of land. 
3d. That the United States district court for the northern district 
of. California, on appeal to it from said decree of the board of land 
commissioners, duly confirmed said Mexican nt on, to wit, 
February 18th, A. D. 1859, to the same extent and by the same de- 
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scription and under the same condition as said board of land com- 
missioners had done, and the Supreme Court of the United States, 
at the December term, A. D. 1860, affirmed the said decree of the 
United States district court and every part thereof. 

4th. That during the year 1865 an official survey of the lands so 

confirmed to said Noriega and Livermore was made by or under 

the directions of the surveyor general of the United States 
62 for the State of California, and which — was duly ap- 

proved by said surveyor general in the year A. D. 1866, and 
which survey ineluded the half sections of land described in the 
complaint herein; that said survey was set aside by the Secretary 
of the Interior in the year A. D. 1868, and a new survey ordered to 
be made of said Mexican grant within the boundaries set forth in 
said decrees, which should contain but two square leagues of land 
or thereabouts. ä 

5th. That in March, 1869, the United States surveyor general for 
Culifornia caused the said Mexican grant to be surveyed and desig- 
nated in accordance with the claims thereof and within the bounda- 
ries set forth in said decrees of confirmation, the amount so segre- 
gated consisting of about two square leagues, in accordance with 

the said order of the Secretary of the Interior, and said 
63 survey was approved by said surveyor general on, to wit, 

May 11th, 1870; and the said survey was — by the 
Commissioner of the General Land Office on, to wit, March Ist, 1871; 
and said survey was finally approved by the Secretary of the Inte- 
rior on, to wit, June 6th, 1871, and on said last-named date the sur- 
plus (or sobrante) of the land embraced within the boundaries con- 
tained in said grant and in said decrees became freed and discharged 
from the claims and reservation of said Mexican grant, and became 
— of the United States and a part of the public domain 
thereof. 

6th. That the entire half section of land described in the com- 
plaint herein is located and embraced within the boundaries stated 
and tract described in and confirmed by the said decree of the board 

of land commissioners of the United States district court and 
64 of the Supreme Court of the United States, but it was not 

included within the tract so surveyed in March, 1869, and 
finally approved on June 6th, A. D., 1871, as aforesaid, as the final 
survey of said Mexican grant, and said half section of land de- 
scribed in the complaint — was held and claimed as a part and 
parcel of said Mexican grant, and was reserved as such continually 
from the 10th day of April, A. D. 1839, down to the 6th day of 
June, A. D. 1871, and on said last-named day it became for the first 
time public land of the United States. 

That the line of the road of said Western Pacific Railroad Com- 
pany of California was definitely fixed under the provisions of said 
act of Congress on, to wit, the day of January, 1865, under and 
within the intent and meaning of the provisions of the act of Con- 
gress of July Ist, 1862, entitled An act to aid in the construction 

of a railroad and telegraph line from the Missouri river to 
65 the Pacific Ocean,” and the act amendatory thereof and 
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supplemental thereto; and that on the 3lst day of January, 
1865, the lands within the limits designated by said acts of Con- 
— as being granted to said railroad company were withdrawn 

rom pre-emption, private entry, and sale under the provisions of 
said acts, and that no part of the lands described in the complaint 
has been taken or used for any depot, shop, switch, turn-out — road- 
bed of said railroad or of said railroad company ; that said railroad 
was completed prior to the year 1870. 

And for the purpose of showing the right of defendants and of each 
of them to take up and keep the possession of the respective por- 
tions of the land described in the complaint taken and kept by them 
respectively, they offer, and each of them offers, to prove that the 

land described in the complaint herein was duly surveyed by 

66 the United States and the plat of the township embracing the 

same filed in the United —land office of the proper district, viz., 

San Francisco, California, on the 10th day of June, 1865, and the 
same has ever since been and is now on file in said land office. 

The defendant, James Doolan, is now and has been since, prior 

to the first day of December, 1881, a citizen of the United States, 

over 21 years of age, and a single man, and qualified to pre-empt a 

uarter section of public land, and on the 10th day of November, 

. D. 1882, he made ‘settlement in person on the northeast quarter 
of section twenty-seven, in township two south, range one east, 
Mount Diablo base and meridian, being the north half of the land 
described in the complaint, with the — — intention of pre- empt- 
ing the same under the laws of the United States, and which uarter 

section contains one hundred and sixty (160) acres only, and 
67 at the time of said settlement this defendant (James Doolan) 

erected a dwelling-house on said quurter section of land in 
which he has ever since resided and does now reside and make it 
his home, and ever since said settlement this defendant has been 
and is now improving and cultivating said quarter section of land 
with the bona fide intention of pre-empting the same. 

That this defendant (James Doolan) was not at the time of said 
settlement and has not since been the owner of 320 acres of land 
or of any land whatever, and he did not quit or abandon any resi- 
dence or his own land to reside on said quarter section of land, and 
he has never had or claimed any pre-emption right to any of the 

ublic lands of the United States except to said quarter section of 

and so settled on by him, and he did not settle on or improve said 

quarter section of land for the purpose of sale or for the ben- 

68 efit of any person other than himself, and he has not made 

any agreement or contract of any kind, directly or indirectly, 

with any person whatever by which the title he may acquire to said 

quarter section of land from the United States shall inure in whole 
or in part to the benefit of any person other than himself. 

That said quarter section of land has not been since said 6th day 
of June, A. D. 1871, and is not now reserved from pre-emption by 
actual settlers, and it. has never been and is not now within the 
limits of or selected as the site of any city or town, and does not 
contain any known salines or . and it has never been pro- 
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claimed for sale or subject to private entry; and the same is agri- 
cultural land and is unenclosed and is unoccupied by any person 
othenthan this defendant. 
That said quarter section of land is within the district of 
69 lands subject to sale at the United States land office at San 
Francisco, California; that within thirty days after this de- 
fendant (James Doolan) settled on said quarter section of land he 
made and subscribed a declaratory statement of his intention to 
claim and pre-empt the same under the laws of the United States, 
and requested the register of said United States land office to file 
the same in that office, and tendered the legal fee therefor, but said 
ister refused, through a mistake of law, and still refuses, to file 
said declaratory statement on the sole ground that said pretended 
patent for said land has been issued to the Central Pacific Railroad 
Company, as the successor in interest of said Western Pacific Rail- 
road Company. 
That said 3 section of land is now, and ever since said 6th 
day of June, 1871, has been, public land of the United States, and 
subject to pre-emption by an actual and qualified pre-emption 
70 _ settler, — this defendant was at the time of his suid settle- 
ment thereon, and has ever since been and is now, a qualified 
person to pre-empt a quarter section of public land, and he has 
always been and is now ready and willing to pay the United States 
therefor and obtain the title thereto as such pre-emption settler. 
That the defendant, James McCue, is now and has been since 
prior to the first day of December, 1881, a citizen of the United 
States, over twenty-one years of age, and a single man, and qualified 
to pre-empt a quarter section of public land: and on the 10th day 
of November, A. D. 1882, he made settlement in person on the south- 
east quarter of section twenty-seven, in township two south, range 
one east, Mount Diablo base and meridian, being the south half of 
the land described in the complaint, with the bona fide intention of 
pre-empting the same under the laws of the United States, 
71 and which quarter section contains one hundred and sixty 
(160) acres only; and at the time of said settlement this de- 
fendant (James McCue) erected a dwelling-house on said quarter 
section of land, in which he has ever since resided and does now re- 
side and make it his home, and ever since said settlement this 
defendant has been and is now improving and cultivating said quar- 
ter section of land with the bona fide intention of pre-empting the 
same; that this defendant (James McCue) was not at the time of 
said settlement and has not since been tke owner of 320 acres of 
land, or of any land whatever, and he did not quit or abandon any 
residence on his own land to reside on said quarter section of land, 
and he has never had or claimed any pre-emption right to any of 
the public lands of the United States except to said quarter 
72 section of land so settled on by him, and he did not settle on 
or improve said quarter-section of land for the purpose of 
sale or for the benefit of any person other than himself, and he has 
not made any agreement or contract of any kind, directly or indi- 
rectly, with any person whatever by which the title he may acquire 
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to said quarter section of land from the United States shall inure, 
in whole or in part, to the benefit of any person other than himself; 
that said quarter section of land has not been since said 6th day of 
June, A. D. 1871, and is not now, reserved from pre-emption by 
actual settlers, and it has never been and is not within the limits of 
or selected as the site of any city or town, and does not contain any 
known salines or minerals, and it has never been proclaimed for 

sale subject to private entry, and the same is agricultural 
73 land, and is unenclosed and is unoccupied by any person 

other than this defendant; that said quarter section of land 
is within the district of lands subject to sale at the United States 
land office at San Francisco, California. 

That within thirty days after this defendant (James McCue) settled 
on said quarter section of land he made and subscribed a declara- 
tory statement of his intention to claim and pre-empt the same 
under the laws of the United States, and requested the register of 
said United States land office to file the same in that office, and 
tendered the legal fees therefor, but said register refused, through a 
mistake of law, and still refuses, to file said declaratory statement 
on the sole ground that said pretended patent for said land had 
been issued to the Central Pacific Railroad Company, as successor 

in interest of said Western Pacific Railroad Company. 
74 That said quarter section of land is now, and ever since 
. said 6th day of June, 1871, has been, public land of the United 

States and subject to pre-emption by an actual settler, and this de- 
fendant was at the time of his said settlement thereon, and has ever 
since been, and is now, a qualified person to pre-empt a quarter 
section of public land, and he has always been and is now read 
and willing to pay the United States therefor and obtain the title 
thereto as such pre-emption settler. 

The plaintiff objected to the proof thus ordered to be made by 
said defendants, and to every part thereof, on the ground that the 
same and every part thereof is irrelevant, incompetent, and im- 
material, and for the reason that the defense made by the answer 

cannot be lawfully entertained by this court in this action ; 
75 that the answer of defendant Doolan does not state facts 

sufficient to constitute a defence to this action; that the an- 
swer of defendant McCue does not state facts sufficient to consti- 
tute a defence to this action; that the U. S. patent cannot be col- 
laterally attacked in this action ; that it can be attacked by bill in 
equity only; that the said U. S. patent and the recitals therein con- 
tained are conclusive evidence in this action that the legal title of 
the lands therein described was granted and transferred by the 
United States to the grantee named in said patent and, taken in con- 
nection with the deed from the railroad company to the plaintiff, is 
conclusive evidence of the plaintiff’s right to recover. 

6th exception. The court sustained the objection and refused to 

allow said proof, or any part thereof, to be made, and said 
76 = defendants and each of them excepted; which exception 
was allowed and noted by the court. 
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The court then charged the jury thus: | 
“GENTLEMEN OF THE JuRY: It now becomes my duty to charge 
you as to the law applicable to this case. As you will have observed 
from the commencement of this case, the rulings of the court upon 
the evidence as offered on the part of the plaintiff in submitting the 
tent from the United States Government, the patent title to this 
nd, to the Central Pacific Railroad Company, as indicated then 
by the court, have been that that patent is conclusive in 
this case. It cannot be attacked in a collateral manner. If 
it can be attacked at all it is only by a direct proceeding 
for the pu of vacating the patent; and, without further 
remark upon this, one way or the other, it may be sufficient 
77 tao say that I charge you the law is that, so far as this case is 
concerned, the patent from the Government to the railroad 
company, the first patent introduced here, is conclusive of the rights 
of the parties in this case. Next after that was introduced in evi- 
dence on the part of the plaintiffs the deed conveying this land by 
the railroad company to the plaintiffs in this action, in whom title 
now rests. That deed, being sufficient, vested the title to this land 
in controversy in the plaintiff in this action, and the legal title is 
with him — draws with it the right of possession, and from the 
time he took that deed to the present moment, or till he disposes of 
it, he will be lawfully entitled to the possession of that land. 
The issue of the United States patent is directed and controlled 
by law in all cases, whether to the railroad company or to 
78 individuals, and certain officers of the Government are charged 
with the duty in a proper case, and after proper examination, 
of issuing these patents, and when once issued by these officers the 
resumption arises that they are justly and lawfully issued in all 
instances. It will suggest itself to your own mind what dreadful 
confusion might ensue if, in the millions of patents that have been 
issued by the Government during the last 30 or 40 years, they 
might each and every one be questioned and set aside because 
somebody had not done his duty. We hold that cannot be done” 


(The court then charged the jury relative to the rents and profits 
of the land.) 


7th exception. The defendants and each of them excepted to those 

. * portions of the instructions or charge of the court which tell the 

79 jury that they are to accept this patent as conclusive of the title 

of the plaintiff, and also to that portion of the charge which 

says that the deed from the Central Pacific railroad to the plaintiff 
in this case conveyed the title and entitled him to recover. 

The court noted and allowed said exceptions. 

Thereupon the jury returned the following verdict, viz: 

“We, the jury, find in favor of the plaintiff and inst the de- 

' — James — — —— and — = —— 

were each severally in the wrongful possession of the land, respect- 

ively, described in their several answers, and no other, and that the 

value of the rents and profits of the land so held and by 

defendant James Doolan is the sum of seventy-five dollars, and the 
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value of the rents and profits of the land so held and possessed 
80 by defendant James MeCue is the sum of seventy-five dol- 


lars. 
“CROWSON SMITH, Foreman.” 


Said verdict was returned and filed on the 3d day of January, 
1884, and judgment was entered thereon, as appears by the record. 

The foregoing was all the evidence adduced, and all the evidence 
and proof offered, and all the proceedings which took place on the 
trial of said cause. 

And the foregoing bill of exceptions is hereby certified, settled, 
and allowed as correct this 23d day of January, A. D. 1884, and 


within due time. 
GEO. M. SABIN, 
U. S. Dist. Judge of Nev., Holding Circuit Court for Dist. of Cal. 


MICH. MULLANY, - 
81 Of Counsel for Defendants, James Doolan and James McCue. 


Endorsed: Received a copy of the within bill of exceptions this 
12th day of January, 1884. Shafter, Parker & Waterman, attorneys 
for plaintiff. Proposed bill of exceptions. Filed January 12, 1884. 
L. S. B. Sawyer, clerk, by F. D. Moncton, dep’y cl’k. Bill of ex- 
ceptions. Filed January 23d, 1884. L. S. B. Sawyer, clerk, by F. 
D. Moncton, deputy clerk. 


82 Assignment of Errors. 
In the Circuit Court of the United States, Ninth Circuit, District of 
California. : 
WILLIAM B. Carr, Plaintiff, * 
vs 


* 


JAMES Doo Ax, JAMES MeCoux, et al., Defendants. 


Defendants, James Doolan and James McCue, assign and specify 
the following errors occurring at the trial of this action and excepted 
by them, viz: 

Ist. The court erred in overruling the objection made by said de- 
fendants to the admission in evidence of the form of patent pur- 

porting to have been issued by the United States to the Cen- 
83 tral Pacific Railroad Company on the 28th day of February, 
| A. D. 1874. | : 

2d. The court erred in overruling the objection made by said de- : 
fendants to the admission in evidence of the form of d urport- ’ 
ing to have been made by or in the name of the Central Pacific 
— Company to William B. Carr on the 10th day of June, A. 

187 

3d. The court erred in denying the motion of said defendants to 
dismiss the action, because that this court has no jurisdiction of 
either one or all of the causes of action stated in the complaint. 

4th. The court erred in — — the jury to return a ver- 


dict for said defendants, because is no evidence that the Cen- 
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tral Pacific Railroad Company is or has become the successor or as- 
signee of the Western Pacific Railroad Company, and the 
84 Central Pacific Railroad Company is not mentioned in the 
acts of Congress under which said patent purports to have 
been issued, and there is no evidence that the Central Pacific Rail- 
road Company is a corporation. 
5th. The court e in sustaining plaintiff’s objections to the 
roofs offered by said defendants that the land in dispute and 
escribed in the complaint was held, claimed, and reserved as 
a part of the Mexican grant, Las Pocitas, from the 10th day 
of April, A. D. 1839, continually until the 6th day of June, A. 
D. 1871, and that the line of the road of the Western Pacific Rail- 
road Company was definitely fixed on the 30th day of January, A. 
D. 1865, and that the lands which were granted to said company 
were withdrawn from pre-emption, private entry and sale, &c., 
85 on the 31st day of January, A. D. 1865, and the location and 
character of the land in dispute, and the qualifications, good 
faith, and rights of each of said defendants, and their object in en- 
tering into and settling — the land in dispute, and the acts 
done by them after said settlement. 
6th. The court erred in charging the jury that they should accept 
said patent as conclusive that the title to the land in dispute was 
thereby conveyed to the Central Pacific Railroad Company, and that 
said deed from said company to the plaintiff conveyed the title to 
him and entitles him to recover herein. 
Said defendants present the foregoing errors and assign the same, 
and pray that the judgment herein be reversed. 
MICH. MULLANY, 
Attorney for said Defendants, James Doolan & James McCue. 


86 Endorsed: Service of a copy hereof admitted this 26th 

day of January, A. D. 1884. Shafter, Parker & Waterman, 
attorneys for plaintiff. Filed January 26, 1884. L. S. B. Sawyer, 
clerk, by F. D. Moncton, deputy clerk. 


87 Bond on Writ of Error. 
In the Circuit Court of the United States, Ninth Circuit, District of 
California. 


James Door Ax and James McCue, Plaintiff. in Error, 


v8. 
Wittram B. Carr, Defendant in Error. 


Know all men by these presents that we, Francis Floyd and 
Michael Doolan are held and firmly bound unto William B. Carr, 
said defendant in error, in the sum of ten hundred dollars, lawful 
— Ay: the United States of America, to be paid to the said Wil- 
liam B. Carr, his executors or administrators; to which payment, 
well and truly to be made, we bind ourselves and each of us, jointly 

and severally, and our and each of our heirs, executors, and 
88 administrators, firmly by these presents. 


tN, 2921. 
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Sealed with our seals, dated this 28th day of January, A. D. 1884. 

Whereas the above-named James Doolan and James McCue have 
prosecuted a writ of error to the Supreme Court of the United States 
to reverse the judgment rendered in the action entitled “ William 
B. Carr, plaintiff, vs. James Doolan e al., defendants (No. 2921), by 
the circuit court of the United States, ninth circuit, in and for the 
district of California : 

Now, therefore, the condition of this obligation is such that if 
said James Doolan and James McCue shall prosecute their said writ 
of error to effect and answer all costs and damages if they shall fail 
to make good their plea, then this obligation shall be void; other- 
wise, to remain in full force and virtue. 


his 
FRANCIS x FLOYD. 
mark. 
MICHAEL DOOLAN. 
Witness to mark of Francis Floyd: 
WM. GRANT. 


Acknowledged, signed, sealed, and delivered in presence of— 
L. S. B. SAWYER, 
Com’r C. & Grit Court, Dist. Cal. 


89 Urra Srates or AMERICA, \ . 
District of Californi : 

Francis Floyd and Michael Doolan, being duly sworn, each for 
himself deposes and says that he is a resident and householder in 
said district and is worth the sum of ten hundred dollars, lawful 
money of the United States of America, over and above all his just 


debts and liabilities and exclusive of property exempt from execu- 
tion. 


t 

FRANCIS x FLOYD. 
mark. 

MICHAEL DOOLAN. 


Witness to mark of Francis Floyd : 
WM. GRANT. 


Subscribed and sworn to before me this 28th day of January, 


A. D. 1884. 
L. S. R SAWYER, 
Com’r U & G Court, Dist. of Cal. 


Endorsed: The form and the amcunt of the within bond and the 
sufficiency of the sureties therein are hereby approved. Geo. 

90 N. Sabin, acting as circuit judge, 9th circuit. Filed January 
28, 1884. L.S. B. Sawyer, clerk, by F. D. Moncton, deputy 


clerk. 
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91 ln the Circuit Court of the United States for the District of 
California. 


WILLIAM B. Carr 


vs. 
Micn akk. Doonan e al. 


I, L. S. B. Sawyer, clerk of the circuit court of the United States, 
of the ninth judicial circuit, in and for the district of California, do 
hereby certify that the ing ninety written pages, numbered 
from 1 to 90, inclusive, are a full, true, an correct copy of the record 
and of all proceedings in the above and therein-entitled cause, and 
that the same er constitute the return to the annexed writ of 
error. 

Witness my hand and seal of said circuit court this 11th day of 
August, A. D. 1884. 

[The Seal of the Circuit Court, District of Cala.) 


L. S. B SAWYER, Clerk. 


h 2921. 


92 Untrep SratTes OF AMERICA, 88: 


The President of the United States of America to the judges of the 
circuit court of the United States of the ninth judicial circuit, 
district of California, Greeting: 

Because in the record and proceedings, and also in the rendition 
of the judgment of a plea which is in the said circuit court before 
you, between James Doolan and James McCue, plaintiffs in error, 
and William B. Carr, defendant in error, a manifest error hath 
happened, to the great damage of the said plaintiffs in error, as by 
their complaint appears, and it being fit that the error, if any there 
hath been, shoul duly corrected and full and speedy justice done 
to the parties aforesaid in this behalf, you are hereby commanded, 
if judgment be therein given, that then, under your seal, distinctl 
and openly, you send the record and proceedin id, with a 
things concerning the same, to the Supreme rt of the United 
States, er with this writ, so that you have the same at the city 
of Washington, in the District of Columbia, on the second Monday 
of October next, in the said Supreme Court to be there and then 
held, that, the record and proceedings aforesaid being inspected, the 
said Supreme Court may cause further to be done therein to correct 
that error what of right and according to the law and custom of the 
United States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, this 28th day of —— — the 
year of our Lord one thousand eight hundred and eighty-four, and 
of — Independence of the United States the one hundred and 


[The Seal of the Circuit Court, District of Cala. ] 


L. A B. SAWYER, 
Clerk U & Grt Court, Dist. Cal. 
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The above writ of error is hereby allowed. 
7 GEO. M. SABIN, 
Dist. Judge Nev., Acting Circuit Judge. 


93 [Endorsed:] United States Supreme Court. James Doolan 

& al., pl'ſſs in error, vs. Wm. B. Carr, def’t in error. Writ of 
error. Filed January 28, 1884. L. S. B. Sawyer, clerk, by F. D. 
Moncton, deputy clerk. 


Received a copy of the within writ of error, and service of the 
same is hereby admitted this 28th day of January, 1884. 


SHAFTER, PARKER & WATERMAN, 
Attorneys for Defendant in Error, Wm. B. Carr. 


The Answer of the Judges of the Circuit Court of the United States 
for the District of California. 


The record and all proceedings of the plaint whereof mention is 
within made, with all things touching the same, we certify under 
the seal of our said court to the Supreme Court of the United States, 
within mentioned, at the day and place within contained, in a cer- 
tain schedule to this writ annexed, as within we are commanded. 

By the court: 

[The Seal of the Circuit Court, District of Cala.] 


L. S. B. SAWYER, Clerk. 


94 Untrep States OF AMERICA, 88: 


To William B. Carr, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be held at the city of Washing- 
ton, in the District of Columbia, on the second Monday of October, 
A. D. 1884, pursuant to a writ of error filed in the clerk’s office of 
the circuit court of the United States, wherein. James Doolan and 
James McCue are plaintiffs in error and you are defendant in error, 
to show cause, if any there be, why the judgment in the said writ of 


error mentioned should not be corrected and speedy justice should 


not be done to the parties in that behalf. 


Witness the Honorable George W. Sabin, judge of the district 
court of the U. S. for the district of Nevada, holding circuit court of 
the United States for the ninth circuit, district of California, this 28th 
day of — A. D. 1884, and of the Independence of the Unitod 
States the one hundred and eighth. 


[The Seal of the Circuit Court, District of Cal’a.} 


GEO. M. SABIN, 
District Judge for the District of Nevada, holding 
Circuit Court for the District of California. 
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95 [Endorsed :] United States Supreme Court. James Doolan 
e al., pl’ffs in error, vs. Wm. B. Carr, def’t in error. Citation. 
— January 28, 1884. L. S. B. Sawyer, clerk, by F. D. Moncton, 
depaty clerk. | : 
Service of the within citation, by receipt of a thereof, ad- 
mitted this 28th day of Jan ’ 1A 1854 Revs 
SHAFTER, PARKER & WATERMAN, 
Attorneys for Defendant in Error, Wm. B. Carr. 


Endorsed on cover: California C. C. U.S. No.303. James Doo- 
lan & James McCue, plaintiffs in error, vs. William B. Carr. Filed 


18th September, 1884. 


IN THE 


Supreme Court of the United States. 


BRIEF OM BEHALF OF PLAINTIFFS [8 ERROR. 


Error to the U. S. Circuit Court, District of California. 


Action by plaintiff (who is defendant in error) to recover 
possession of a certain half section, (320 acres) of land 
in Alameda county, California. from the defendants 
(plaintiffs in error) with $1,000 damages, and $100 per 
month for use and occupation of the land, and costs. And 
plaintiff seeks to recover solely on the strength of his al- 
leged title to the land sued for. | 

The sole ground upon which the action was brought in 
the Federal court, and upon which the jurisdiction of the 
Federal court is claimed, is stated in the complaint thus: 
% And the plaintiff further alleges that the value of said 
‘* land exceeds five hundred dollars, and that said land is 
% worth eight thousand dollars, and that his title to said 
% land arises under the Constitution and Laws of the United 
States of America; and that he, plaintiff, derives his title 


from a patent of the United States of America, and that 
the defendants deny the validity of said patent.” (Rec. 
fol. 3.) 

Defendants, (who are plaintiffs in error), answered: 


Ist. That the U. S. Circuit Court has no jurisdiction of 
the action, either as to the land itself, or the damages 
claimed for the entry thereon, or for the use aad occupation 
thereof. (Rec. fols. 9 and 10). 


2d. That plaintiff does not own and has never owned the 
land sued for, and he has not, and has never had any title 
thereto; and that his title thereto does not arise under the 
Constitution or Laws of the United States; and as a conse- 
quence, that the defendants never entered upon the land 
while the plaintiff was the owner thereof, and that plaintiff 
has not suffered any damage by reason of the entry, and 
that the use and occupation of the land is worth nothing by 
the month, as alleged. (Rec. fols. 10, 11, 12 and 13). 


3d. A statement of certain facts from which the legal 
conclusion follows, that plaintiff has not, and never had, any 
title to the land sued for; and a farther statement of facts 
showing that defendants are and have always beeen right- 
fully and lawfully in possession of the land sued for. (Rec. 
13 to 30 inclusive). 
On the trial, the plaintiff put in evidence a patent to the 
Central Pacific Railroad Co., as the alleged successor in in- 
terest of the Western Pacific Railroad Co., which purports 
to have been issued under the Pacific Railroad Acts, so called, 
of July 1, 1862, and July 2, 1864, and a deed of conveyance 
from the Central Pacific Railroad Co. to himself, both of 
which instruments contain a description of the land sued 
for. He then gave evidence of the use and occupation of 
the land by the year, and rested. (Rec. fols. 44 to 56 in- 
clusive). 
Defendants objected to this evidence, seriatim, as it was 
offered; the Court overruled the objections, and the defen- 
dants excepted to the rulings. (Rec. fols. 50, 54 and 55). 


* Defendants then moved that the action be ordered dis- 
missed for want of jurisdiction, ‘‘ on the ground that it is 
not stated in, and does not appear from the complaint or 
‘* evidence adduced by plaintiff, or both combined, wherein 
‘* or how either one or all of the causes of action stated in 
% said complaint arises or arise under the Constitution or 
% Laws of the United States; and it is not stated in, and 
% does not appear from said complaint or said evidence, or 
% both, wherein or how this Hon. Court has jurisdiction of 
‘* either one or all of said causes of action so stated in the 
% complaint.” 

The court denied this motion, and an exception to the 
ruling was taken and allowed. (Rec. fol. 57). 

Defendants then requested that the court charge the jury 
to find for them. This request was denied, and an exception 
taken and allowed to the ruling. (Rec. fol. 57-8.) 

** Thereupon, to maintain the issues on the part of defen- 
% dants, and to establish that the form of patent under 
‘* which plaintiff claims title to the lands in dispute is not 
‘* patent ir law or in fact, and that the land in dispute was 
not granted, but was reserved from the grant of lands made 
‘* to said Western Pacific Railroad Company under the pro- 
visions of the Acts of Congress mentioned in said form 
‘* of patent, and that the same conveyed no title, and was 
0 issued without authority of law, and is null and void,” 
defendants, and each of them, offered to prove the facts 
set up in their answer, which are briefly stated thus: 

ist. That on April 10th, 1839, the Mexican government 
granted to Jose Noriega and Robert Livermore a certain 
tract of land known by the name of Las Pocitas, and which 
embraced all the land within the following boandaries, viz. : 
bounded on the north by the Lomas de las Cuevas, on the east 
by the Sierra de Baenos Ayres, on the south by the dividing 
line of the establishment of San Jose, and on the west by the 
rancho of Don Jose Dolores Pacheco, containing in all two 
square leagues, provided that quantity be contained within 
the aaid boundaries; and if less than that quantity be found 
to be contained therein, then that less quantity, and all of 
said described tract of land. 


2d. That the Departmental Assembly of the Mexican 
Government confirmed said grant on May 22d, 1840. 


3d. That said Noriega and Livermore presented a peti- 
tion, on Feb'y 27, 1852, to the Board of Land Commis- 
sioners, appointed under the Act of Congress of March 3d, 
1851, entitled, ‘‘An act to ascertain and settle private land 
claims in the State of California,” to have said grant con- 
firmed; and on Feb’y 14, 1854, said board confirmed said 
grant, and in the decree of confirmation, described the 
boundaries thereof thus: On the north by the Lomas de 
las Cuevas, on the east by the Sierra de Buenos Ayres, on 
‘* the south by the dividing line of the establishment of San 
Jose, and on the west by the rancho of Don Jose Dolores 
Pacheco, provided that within the same no greater quan- 
‘* tity than two square leagues were found to be contained; 
‘* and if a less quantity should be found therein, then that 
less quantity was confirmed and all of said described tract 


4% of land.” 


4th. That the U. S. district court for the northern dis- 
trict of California, on petition for review or appeal to it, 
confirmed said grant on Feb'y 18th, 1859, to the same ex- 
tent, and by the same description, and under the same con- 
dition as the Board of Land Commissioners had done. And 
during the December term of 1860, the U. S. Supreme - 
Court affirmed the decree of the U. S. District Court. 


5th. That during the year 1865, an official survey of this 
grant was made by the U. S. Surveyor General for Cali- 
fornia, and which survey was approved by said Surveyor 


General in 1866. 


That said survey included the half section of land in con- 


troversy. 


That said survey was taken before the Secretary of the 
Interior and by him set aside in 1868; ‘‘and a new survey 
„ordered to be made of said Mexican grant within the 
4 Boundaries set forth in said decrees, which should contain 
but two square leagues or thereabouts.” 


4 


5 


Sch. That the new survey thus ordered was made by the 
U. 8. Surveyor General in 1869, within said boundaries 
set forth in said decrees, and which contained about two 
square leagues; and said survey was approved by said Sur- 
veyor-General on May 11, 1870, and by the Commissioner of 
the General Land Office on March 1, 1871, and by the See- 
retary of the Interior on June 6, 1871. And that on said 
‘* last named date the surplus (or sobraute) of the lands em- 
% braced within the boundaries contained in said grant and 
in said decrees became freed and discharged from the 
% claims and reservation of said grant, and became public 
land of the United States, and a part of the public do- 
‘* main thereof. 


7th. That the entire half section of land sued for herein 
is located and embraced within the boundaries and tract de- 
scribed in and confirmed by said decrees of the Board of 
Land Commissioners, and U. S. District Coart and Supreme 
Court of the U. S., and also within the survey of said grant 
made in 1865, and approved in 1866; but was not included 
in the final survey, which was finally approved on June 6, 
1871; and that said half section of land described iu the 
complaint was held and claimed as a part and parcel of 
‘* of said Mexican grant, and was reserved as such contin- 
% ually from the 10th day of April, A. D. 1839, down to the 
‘* 6th day of June, A. D. 1871, and on said last named day 
% it became for the first time public land of the United 
4 States.” 


Sth. That the line of the road of the Western Pacific 
R. R. Co. of California was definitely fixed under the pro- 
visions of said Act of Congress, on the 30th day of January, 
1865, under and within the intent and meaning of the pro- 
visions of the Act of Congress of July 1, 1862, entitled, An 
‘* Act to aid in the construction of a railroad and telegraph 
4 line from the Missouri river to the Pacific ocean,” and 
the act amendatory thereof and supplemental thereto; and 
that on the Slst day of January, 1865, the lands within the 
limits designated by said Acts of Congress, as being 
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granted to said railroad company, were withdrawn from pre- 
émption, private entry and sale, under the provisions of said 
acts: and that the road of said railroad company was com- 
pleted prior to the year, 1870. 


9th. For the purpose of showing the right of defendants, 
and of each of them, to enter upon and keep possession of 
the land sued for, they offered to prove their respective 
qualifications as preémption settlers, in detail, and their 
entry as such settlers on November 10th, 1882, and the facts 
in detail showing compliance with the laws in that behalf, 
and their attempts to prove up and pay for their respective 
portions of said land, and to obtain title therefor as such 
preémption settlers; and the refusal of the officers of the 
local U. S. Land Office, through a mistake of law, to permit 
them to proceed in obtaining title for said land on the sole 
% ground that said pretended patent for said land has been 
issued to the Central Pacific Railroad Company.” 

The plaintiff objected to the proof thus offered, on the 
ground that the patent put in evidence by him is conclusive 
evidence that the legal title for the land in controversy 
passed thereby, i. e., that the validity thereof cannot be denied 
or questioned in this action by defendants. The Court sustained 
the objection, and the defendants, and each of them ex- 
cepted, and their exception was allowed and noted. 

Following the same rule, the Court charged the jury to 
find for the plaintiff, and the defendants excepted, and their 
exception was allowed. 

A verdict for the plaintiffs followed, for the possession of 
the land sued for, and for $75 for rents and profits from 
each of the defendants. 

The proceedings thus briefly stated appear on pages 18 to 
23 of the Record. 

The assignment of errors made by defendants presents in 
detail all the errors which they claim occurred at the trial, 
but these detailed errors are in substance, resolvable into 
two, viz. : 
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The record shows affirmatively that the U. G. Circuit Court 
has no jurisdiction of this action, or of the parties thereto, or the 
subject matter thereof. 

The only ground upon which jurisdiction is claimed is, 
that the plaintiff claims title under a patent of the U. 8. 
issued to his grautor, and that the defendants deny the 
validity of that patent. On the trial, the defendants were 
not permitted to deny or question the validity of this patent; 
and it was for the benefit of that ruling, and not because of 
any federal question, as we shall hereafter shew, that plain- 
tiff brought his action in the U. S. Circuit Court, instead of 
the State Court. 

In short, if plaintiff had stated himself correctly and at 
length, the ground on which he invoked the jurisdiction of 
of the Federal Court would be thus stated: Plaintiff de- 
rives title from a patent of the U. S., and defendants deny 
the validity of said patent; and, in the State Courts, defen- 
dants would be permitted to prove that plaintiff has no title, 
and that the patent is void; but this (U. S. Circuit) Court 
will not permit them to deny the validity of this patent, and 
although plaintiff has no title to the land sued for, he will 
secure the full benefit of a title, nevertheless, throngh the 
rule of evidence prevailing in this Court. Hence, plaintiff 
prefers to bring his action in this Court, and not in the 
State Court. 

It is provided That the Circuit Courts of the United 
States shall have original cognizance concurrent with the 
4 Courts of several States, of all suits of a civil nature 
% * arising under the Constitation and Laws of the 
United States. 


18 U. S. Stat. at Large, 470. 


Stripped of verbiage, the allegation made to secare 
cognizance of the U. S. Circuit Court is that, “plaintiff 
4% derives his title from a patent of the United States of 
% America, and that the defendants deny the validity of said 


% patent.” The previous allegation that plaintiff's title 
‘‘ arises under the Constitution and Laws of the United 
‘* States,” is merged in the allegation as to the patent. 
Then, does the allegation thus made give jurisdiction tu the 
Circuit Court? We submit that it does not. There are no 
facts stated to show that plaintiff 8 title atises under the 
Constitution; neither does he state any fact showing 
that his title arises under the Laws of the United States. 
To state that he claims title under a U. S. patent, and that 
defendants deny the validity thereof, states no case of juris- 
diction for the Circuit Court. Nearly all the titles in the 
country are derived under U. 8. patents; and that the 
validity of such patents may be denied by rival claimants to 
the land, presents no element to secure cognizance of the 
Circuit Court. 

As will be observed, it is not stated why, or upon what 
ground, or for what cause, defendants deny the validity of 
this patent; and in the absence of such statement the com- 
plaint fails to show jurisdiction of the United States Circuit 
Court. 

But, if juriediction can be conferred by conjecture, let us 
suppose the allegation to be that defendants deny the 
validity of this patent because they claim it is a forgery. 
Would this confer jurisdiction? We submit that it would 
not. Or, suppose the allegation to be that defendants deny 
the validity of said patent, because they claim it was issued 
for land which was reserved and was issued without 
authority of law. Would this confer jurisdiction? We 
submit that it would not. Or, suppose the allegation to be 
that defendants deny the validity of said patent because 
they claim it was issued for land fifty miles away from the 
line of the railroad, or for an even-numbered section. 
Would this confer jurisdiction? We submit that it would 
not. We might multiply instances of a similar kind, but 
shall forbear. 

A suit brought to recover the possession of land described 
in a patent, whether its validity is alleged to be denied or 
not, does nos arise under the laws, much less ander the Con- 


.¥ stitution of the United States. The allegation in this be- 
half, of the complaint at bar, is a singalar and indefinite 
one, and if it is permitted to bring the suit within the cog- 
nizance of the Federal Courts, we feel safe in anticipating 
a much larger docket of undecided cases before this Court, 
within a few years, than there is at present. 

Wherein or how does this suit arise under the Constitu- 
tion or the Laws of the United States? There is nothing 
to be found in the record to show that it does; on the con- 
trary, it appears from the record (as was anticipated by the 
plaintiff) that the defendants were not permitted to deny the 
validity of this patent. So that, by anticipation, plaintiff's 
jurisdictional allegation is, that he claims title under a 
patent of the United States, and no more. This is in- 
sufficient. 

In the words of this Court: ‘‘ Before, therefore, a Circuit 
** Court can be required to retain a cause under this juris- 
% diction (Act of 1875), it mast in some form appear upon 
** the record, by a statement of facts in legal and logical form, 
‘**such as is required in good pleading (1 Chit. Pl. 213), 
‘* that the suit is one which really and substantially involves 
‘* a dispute or controversy, as to a right which depends 
upon the construction or effect of the Constitution, or 
% some law or treaty of the United States.” 


Gold Co. va Keyes, 6 Otto R. 199. 
To the same effect are 


Romie vs. Casanova, 91 UD. S. R. 380. 
Hoadley vs. San Francisco, 94 U. S. RB. 4. 


Unless there is some contest as to the constraction of the 
Act of Congress, there is no jurisdictional question in the 
case. And the pleading (or the petition for removal to the 
Circuit court,) must state the facts showing that there is a 
contest as to the construction of the Act of Congress. It 
is the duty of the parties to state the facts, and of the court 
to deduce the conclusions of law therefrom. (6 Otto B. 
199.) 
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The allegation in the complaint that the cause of action 
‘* arises under the laws of the United States, and necessarily 
involves the constraction of certain Acts of Congress, is 
only a conclusion of law. Unless the facts stated show 
„how it arises under such laws, the allegation is insufficient 
„to confer jurisdiction by reason of the character of the 
„ cause without reference to that of the parties.” 


Dowell vs. Griswold, 5 Sawy. U. S. Oiret. Ct. Rep. 40-1. 
Trafion vs. Nougues, 4 id. 179. 


In the case at bar, no facts whatever are stated to show 
that this suit arises under the laws of the United States, or 
that there is any contest as to the construction of any such. 
Indeed, to make any such allegation would be contrary to 
the plaintiffs design. 

. We submit that the suit has not been brought within the 
juriediction of the Circuit court, aud should be dealt with 
accordingly, i. e., ordered dismissed. 


Provident Sav. Bk. vs. Ford, 114 U. 8. Rep. 635. 
Theurkauf vs. Ireland, 27 Fed. Rep. 769. 


II. 


Ze proof offered by defendants that the land in controversy 
was reserved, held and claimed as a part of a valid Mexican 
grant from 1839 to June Gth, 1871; and, that the line of the 
road of the Western Pacific R. R. Co. of Cal., was defnitely 
fed on January 30th, 1865, etc., ought to have been admitted, 
and d was error to reject tt. 

Plaintiff has no title to the land sued for; the patent pre- 
sented by him is void—it is not merely erroneous or voidable, 
but it is a nullity. It is so decided and settled by this Court 
in 

Newhall va. Sanger, 92 U. S. Rep. 629; 


ized and affirmed in 
Kans. Pac. B. B. Co. vs. Dunmeyer, 113 U. S. Rep. 6432. 


11 
It may be added that in the case at bar, the Mexican 
grant, under which the land in controversy was held, 
claimed and reserved, was a valid grant, while the grant in- 
volved in Newhall vs. Sanger was un invalid grant, or, to es- 
cape a contradiction of terms, it was not a grant. 

- Plaintiff's position is, then, necessarily thus: He seeks to 
recover possession of this land solely by virtue of an alleged 
title; defendants deny that plaintiff has any title, and set up 
facts and offer to prove them, sustaining that denial, which 
conclusively show that plaintiff has no title. Plaintff ob- 
jects to evidence disproving his title, ani in the face of the 
offered proof admits that he has no title, that his patent was 
issued without authority of law, and for reserved land, and 
is void; but because he managed to secure its issue, defend- 
ants must not be allowed to show that it is void, or that he 
has no title—that although the offered proof shows con- 
clusively that he has no title, yet, the rales of evidence are so 
singular and senseless that he must, nevertheless, obtain, 
through the éruth-seeking machine of a court of justice, all the 
benefits of a title, although he has no title at all. 

I deny that any such absurd consequences are sanctioned 
by law or by a court of justice. The plaintiff alleged that he 
was entitled of this land; defendants denied that allegation, 
and set up the facts in their answer, which made good their 
denial. It would have been, indeed, a mock movement to 
have summoned defendants to answer the allegations of 
plaintiffs complaint, if they were not allowed the right or 
privilege of denying these allegations by their answer, if 
they should be denied the right or privilege of proving their 
denial] thus set up in their answer. 

The words of the statute under which the railroad lands 
were granted, are: 

4 That there be, and is hereby, granted to the said com- 
pany * * * every alternate section of public land, desig- 
nated by odd numbers, to the amount of five alternate se- 
tions per mile on each side of said railroad * * * not 
sold, reserved or otherwise disposed of by the United 
States, and to which a preémption or homestead claim may 
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not have attached, at the time the line of said road is defi- 
nitely fixed.” 

The act had the effect of vesting in the company the title 
of the lands granted at the instant that the line of the road 
was definitely fixed. Lands which would have passed by 
the grant, under the terms of the Act at the time of ita date, 
were subject to be withdrawn from its effect before the line 
of the road was definitely fixed; but the company could 
neither lose nor gain by the conditions which lands might 
assume or be subjected to, after the line of the road was 
definitely fixed. Any land that was at that moment public 
land, within the designated distance of the road, and not 
sold, reserved, etc., became vested in the company. On the 
other hand, no land that was then sold, reserved, or other- 
wise disposed of, at the time the line of the road was defi- 
nitely fixed, did pass to the company. The Act does not 
mean that the company should have the right to wait until 
lands, which were reserved when the line of the road was 
definitely fixed, should become released from the reservation 
at some future time, and then take them as if they had not 
been reserved at the designated time. A patent could not 
vest any greater title in the company than became vested by 
the Act itself at the time the line of the road was definitely 
fixed. There was no authority to issue a patent for any 
act itself. A patant, on paper, issued for lands not granted, 
but expressly reserved from the grant, is not merely irreg- 
ular, but is absolutely void. There is no authority for its 
existence. 

The grant is limited by this act to: 

Public lands not sold, reserved or otherwise disposed of by 
the United States, and to which a pre-emption or homestead 
claim did not attach, at the time the line of the road was 
definitely fixed, to lands situate within ten (by second act, 
twenty) miles on each side of the road; to alternate sections 
designated by odd numbers; and to non-mineral lands (coal 
and iron lands excepted by second act). 

Suppose a patent under this act shouid show on its face 


x 
to have been issued for an even-numbered section, would it 
support an action in ejectment against a preémption or 
homestead settler on the land thus patented? Would such 
a patent not be void on its face, for want of authority for its 
existence? Why void on its face? Because ieelf furnishes 
the evidence of the want of authority for its existence, i. e., 
it furnishes the evidence of being issued for land not 
granted. 

But suppose that a patent should be issued under this act 
for an odd-numbered section, situate at a distance of fifty 
miler from the line of the road, but which fact should not 
appear on the face of the patent. Will any person contend 
that a pre-emption claimant in possession of the land thus 
patented could not show, by proper evidence outside of the 
patent itself, the location of the land relatively to the line of 
the road, in an action of ejectment, in order to protect his 
possession and claim? If the fact thus required ‘to he 
proven should appear on the face of the patent, it would it- 
self furnish the evidence of the want of authority for its 
existence. But it is not the source of the evidence of the 
fact, but the fact itself, that renders the patent void. Hence 
evidence is admissible from any other logal source, as well 
as from the face of the patent itself, to show that the patent 
was issued for land not granted, has no authority for its 
existence, and is therefore void. 

Rosecrans vn. Douglass, 52 Cal. 214. 


Lands reserved by the United States at the time the line of 
the road was definitely fixed, and for long before and after, 
were not granted by this act any more than were even- 
numbered sections, or than were lands fifty miles from 
he line of the road, etc., etc. And if a preémption settler 
can take advantage of the evidence farnished by the patent 
for the even-numbered section, or can show that the land 
is fifty miles from the line of the road, in the supposed 
cases, he can as well, and by the same right, show that the 
land was reserved when the line of the road was definitely 
fixed. 
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This position is fully sustained by this Court in 

_ Newhall vs. Sanger, 92 U. S. Rep. 761, supra. 

And to the same effect, in principle, is 
Leavenworth, etc., vs. U. G., 92 U. 8. Rep. 7283. 


The patent on s face, following the provisions of the 
statute, states that reserved lands did not pass by the act 
under which it claims existence. This was part of plain- 
tiff s own evidence; and, common sense leads us to the con- 
clusion that defendant had the right to show, in defense of 
his possession and pre-emption claim, that the land was re- 
served at the time the line of the road was definitely fixed, 
aad for many years before. (Trans. fol. 46). 


Act of Congress, July Ist, 1862, (12 U. S. Stat. at 
Large, p. 492, Sec. 3; and p. 494, Sec. 9.) 

Act of Congress July 2d, 1864, (13 U.S. Stat. at Large, 
p. 358, Sec. 4; and p. 504, Secs. 1 and 2.) 


A patent which is only voidable may not be attacked col- 
laterally in an action at law. Such a patent conveys the 
title, and is, of course, good to sustain an action at law until 
avoided or recalled by bill in equity, or scire facias. But, a 
void patent is no patent at all. It conveyed nothing; and it 
presents nothing that may be avoided or recalled in equity 
or by scire facias. Being issued without authority of law, it 
possesses no quality which the law will, or, indeed can, 


This rule is very ancient, and has been very frequently 
announced by this Court. 

In Patterson vs. Winn, 11 Wheat. B., p. 380, it is said: 

„We may, therefore, assume as the settled doctrine of 
% this Court, that if a patent is absolutely void upon its 
** face, or the issuing thereof was without authority, or was 
prohibited by statute, or the State had no title, it could 
‘* be impeached collaterally in a court of law in an action of 


** ejectment.” 
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That the issuing of a patent was without authority, ete 
must depend upon /facis from which such a conclusion of 
law is drawn. And, of course, the establishment of facts 

calls for evidence. 

Even in Moore vs. Robbins, 96 U. S. 530, sometimes, but 
mistakenly, cited against the introduction of evidence in an 
action at law to show the nullity of a patent, it is said: We 
“* are speaking now of a caso in which the ofleers of thede- 

% partment have acted within the scope of their avthority.” 

And also in the case of Steele vs. Smelling Co. 106 U. F. 
Rep. 452-3, also sometimes similarly cited, it is said: 
It need hardly be said that we are here speaking of a 
i patent issued in a case where the Land Department had 
** juri-diction to act, the lands forming part of the public do- 
main, and the law having provided for their sale. If they 
% never were the property of the United States, or if no 
4 legislation authorized their sale, or if they had been pro- 
1% viously disposed or reserved from sale, the patent would 
‘* be inoperative to pass the title, and the objection to it 
‘** could be taken on these grounds at any time and in any 
% form of action. 

Of course a patent for reserved lands can be made as 
regular on its face as one for unreserved lands; consequently 
the evidence to prove its nullity must come from some source 
other than its own face. 

To the same effect are the cases of 


Wilcoz vs. Jackson, 18 Peters BR. 509; 
Easton vs. Salisbury, 21 How. 432; 
Mosel va. St. Louis Schools, 18 How. 27; 
Reicharis va. Felpe, 6 Wail. 160. 


In Polk’s Lessee vs. Wendel, 9 Cranch R. 87, it is said, 
through Chief Justice Marshall: ‘‘ There are cases in which 
‘* grant is absolutely void, as where the State has no title 
** to the thing granted, or where the officer had no authority to 
** issue the grant. In such cases the validity of the grant is 
4 necessarily examinable at law.” 
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To the same effect is the case of St. Louis Co. vs. Kemp, 
104 U. S. Rep. 636, in which it is said: ‘‘ Of course when 
‘we speak of the conclusive presumptions attending a 
% patent for lands, we assume that it was issued in a case 
% where the Department had jurisdiction to act and execute 
e it, that is to say, in a case where the lands belonged to 
the United States, and provision had been made by law | 
‘‘for their sale. * H Congress had made no 
provision for their sale, or had reserved them, the Depart- 
% ment would have no jurisdiction to transfer them, and its 
‘* attempted conveyance of them would be tnoperakve and 
‘* void, no matter with what seeming regularity the forms of 
‘‘law may have been observed. * * Matters of 
4 this kind, disclosing a want of jurisdiction, may be con- 
‘* sidered by a court of law. In such cases the objection to 
_ the patent reaches beyond the action of the special 
‘‘ tribunal, and goes to the existence of a subject upon 
1 which it was competent to act.” 

Here the Court also dwells somewhat on the distinction 
between a patent which is void and one which is voidable or 
was irregularly issued. In the former case the patent, in 
form, conveys no title; in the latter it conveys the title, 
although it may be avoided in a proper proceeding. i 
patent cannot sustain an action either at law or in equity; 
a voidable patent will sustain an action at law until avoided... 

In Wright vs. Roseberry, 7 Supreme Court Reporter p. 999, 
et seq. (May 2, 1887), many of the cases herein quoted from 
and cited, are reviewed and re-approved to the effect herein 
contended for. 

It would be asenselessand delusive B 
that a patent is void by reason of certain facts and causes 
and yet preclude the party interested from proving those 
facts and causes, under the pretense that his evidence is not 
admissible, . e., that the void instrument is conclusive 

evidence of its own validity. 

We have heretofore said that it wes net besnnte of 8: 
controversy on any federal question that plaiatiff brought his 
action in the U. S. Circuit court rather than in the State 
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court, but in order that he might escape the ruling of the 
State court on the admissibility of evidence to show the 
nullity of the patent ander which he claims title. 

The same patent, in the hands of the same plaintiff, and 
the same defense based upon the same facts set up here, 
were presented to the Supreme Court of the State (Cal.); 
and not only was the patent declared void but the evidence 
thus offered to prove the nullity of the patent was allowed. 


Carr vs. Quigley, 57 Cal. 394. 


And the same rule of evidence, and the same conclusion of 
law, have been followed by that court whenever o-casion 
required, and from an early day in the age of the State. 

See, 


McLaughlin vs. Powell, 50 Cal. 64. 
McLaughlin va. Fowler, 52 Cal. 203. 
Robinson vs. Forest, 29 Cal. 320. 
Parker vs. Duff, 47 Cal. 555. 
Keenan vs. Griffith, 27 Cal. 87. S. C. 31 Cal. 462; and 
34 Cal. 584. 
Knight vs. Roche, 56 Cal. 15. 
Summers vs. Dickenson, 9 Cal. 554. 
Doll vs. Meador, 16 Cal. 295; 
and many other cases to the same effect. 


And perhaps in no case has the Supreme Court of 
California expressed itself more aptly on the rule of 
evidence and conclusion of law under discussion than in S. 
P. RB. BR. Co. va. Crampton, reported in 9 Pac. Coast Law 
Juurnal, p. 744, thus: If the demanded premises were 
% within the boundaries of an alleged Mexican or Spanish 
4 grant, which was sub judice at the time the Secretary of 
4% the Interior ordered a withdrawal of lands along the 
‘* rote of the plaintiff's road, they are not embraced by the 

Nr 8. 761.) 
* * The premises in controversy were not 
„ public lands either at the date of the grant or of their 
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‘* withdrawal, and it therefore follows that they did not 
% pass to the plaintiff. 

It is well settled that in an action of ejectment, the 
‘* plaintiff must recover, if at all, upon the strength of his own 
** title, and that if it be shown thal he has no title or tight of 
% possession, the defendan: is entitled to judgment in his favor. 
‘* In this case the plaintiff's right of possession depended 
** entirely upon the validity of its title. If ũ had no title t 
‘* made no difference whether the defendant had or not. The 
c plaintiff must show a right of possession in itself before 
4 it can challenge the defendant's right. 

The patent was, doubtless, prima facie evidence and 
% only prima facie evidence of title in the plaintiff. * 
* * But when it was shown that said land had 
% never been granted to the — patent ceased to 
bo operative as a conveyance. * 

% Bat all questions 6 
** been exhaustively discussed in Newhall vs. Sanger, supra; 
** and Carr vs. Quigley, 7 P. C. L. J. 762.” | 

Both this Court and the Supreme Court of Oalifornia, are 
fortunately in accord upon this rule of evidence and this 
conclasion of law; and the learned judge, before whom this 
cause was tried, was mistaken as to the correct rule, when 
he rejected defendants’ proof that plaintiff has no title to 
the land sued for, and that the patent under which he claims 
was issued for reserved land, was issued without authority of 
law and is void. 

% The laws of the State are j* to be regarded 
** as rules of decision in the courts of the United States 
when the Constitution, treaties or statutes of the United 
States have not otherwise provided.” 


Com. Mut. L. Ins. Co. vs. Schaefer, 94 C. S. Rep. 458. 


A patent ie but the result of a mere er-parte application, 
and it is not entitled to as much importance as evidence of 
title as is frequently supposed. Or in the words of this 
Court. 


In nine cases out of ten, perhaps in a much larger 
% percentage, the proceedings are wholly ex-parte. In the 
% absence of any contesting claimant for aright to purchase 
‘* or secure the land, the party applying has it all his own 
ay, ete. 


L. F. ve. Minor, 114 U. S. Rep. 240. 


In the ease at bar, it is very evident that the party who 
procured the issuance of the patent under consideration had 
it all his own way until he served sammons on plaintiffs in 
error to auswer the allegation of his complaint that he is 
entitled of the land in controversy. It is pretty certain that 
he did not say much, when applying for and obtaining the 
patent, of the fact that the land was held aud claimed ar a 
part of a Mexican grant at the time the line of the railroed 
was definitely fixed. Patents of this character, even void, 
are usually well worth more than the cost of obtaining them 
when held by a powerful corporation, its agents or repre- 
sentatives, as against the usual species of defendants, d. e., 
poor pre-emption settlers. 

It is said in Doll vs. Meador, 16 Cal. 295, above cited, ° 
that if a patent be issued in the absence of legislation | 
‘* directing a disposition of the property described, * * 
2 for an estate prohibited, its validity may be contro- 

% verted in any action, either directly or collaterally.” 
And this has been, in substance, many times stated by this 
Court, as will be seen from even the few citations above made. 

The patent in the case at bar was issued in the abeence of 
legislation, directing a disposition of the property described; and 
it was issued for an estate prohibited from being thus dis- 


posed of. 


The proof offered by defendants to show that this patent 
is void is of a higher order than the patent itself. It con- 


sists of: 


The record of the grant from the Mexican Government; 
The decree of the Board of Land Commissioners; 
The decree of the U. 8. District Court; 
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The opinion and judgment of this Court; 

The records and maps of the U. S. Surveyor General's 
office. 

The records and plats of the U.S. Land Office, general 
and local; . 

The Act of Congress, which exempts lands reserved at 
4c the time the line of said road is definitely fixed,” which 
correspond with the words of the patent, sach as it is. 

These records and judgments were begotten and made 
after hearing and contest of the parties interested, including 
the United States. 

This patent was issued on an er parte application by the 
party who obtained it. The fact that rendered its issue um 
thorized and renders itself void, does not appear on its face. 
Had this fact appeared on its face, it would, itself, farnish 


proof of its nullity. But, failing to find this proof on its 


own face, it would be a most singalar rule of evidence that 
would preclude the defendants from looking elsewhere for 
proof of the same fact. Logically speaking, such proof is 
not adduced to attack a patent, bat rather to show that 


, there is no patent to be attacked. 


A patent for reserved lands can be made as regular on 
its face as one for unreserved lands; consequently, the 
evidence to prove its nullity must necessarily come from. 
some source other than its own face. And a void patent 
ought not to prevail as a source of title. Indeed, a void 
patent is no patent at all; by it, there is nothing done; it is 
not the act of the United States. 
The standing and pre-emption claim of defendants are 
amply sufficient to enable them to defend and maintain their 
ion of this piece of public land, as against one who 
has no title at all to it and as against all the world, except 
the United States. The deferdants’ rights to the possession 
of the land are substantial. 


Terry ve. Megerle, 24 Cal. 609. (85 Am. Dec. 84.) 


Iajlle ve. Arkansas, 9 How. B. 314, 333. 
Cunningham vs. Ashley, 14 How. 388. 


* We sabmit, that the United States 
has no jurisdiction under the pleadings; and, 
The Coart erred on the trial in rejecting defendants’ 
of the nullity of this form of patent, and erred in its 
instructions to the jary. 


MICH. MULLANY, 
Counsel for Defendants. 
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Inthe Supreme Court of the Anited States. 


Or Taam, 1887. 


f 
In Esror to the Ciscuit Court of the United States for the District of 
California. 


— — 
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This is an action of ejectment brought by William B. Carr, 
plaintiff below, against James Doolan and James McCue, 
defendants below, and now plaintiffs in error, to recover 
posseesion of the east half of section 27, township 2 south, 
range 1 east, Mount Diablo meridian, in the State of Cali- 
fornia. The complaint alleged that the plaintiff claimed 
title under the laws and Constitution of the United States, 
and by a patent of the United States, and that the defend- 
ants denied the validity of that patent. 

The answer consisted of a denial of jurisdiction, a 
general denial, and a special defence in substance as fol- 
lows: That the plaintiff claimed title through a patent of 


2 


the United States to the Western Pacific Railroad Com- 
pany ; that there was no grant to the railroad company, 
because the land was reserved from the grant, by reason of 
being within the claimed limits of the private land claim, 
Las Pocitas,” at the time the line of that road was defi- 


nitely fixed. The answer admitted that the land was ex- 


cluded fron the final survey of said private land claim. 

It further alleged that Doolan and McCue were severally 
qualified pre-emptors, and had each of them settled upon 
and offered to file as pre-emptors, on 160 acres of the half 
section in dispute, and that the same were public lands 
subject to their pre-emptions. 

On the trial the plaintiff gave in evidence a patent to 
the Central Pacific Railroad Company, dated February 28, 
1874. This patent recited that the land was granted to 
the Western Pacific Railroad Company, and that the Cen- 
tral Pacific was its successor in interest, and entitled to the 
land. 

The defendants objected to the introduction of this pat- 
ent, upon the sole ground that it had not been shown that 
the land was not reserved or disposed of by the United 
States, and was public land at the time the line of the 
Western Pacific was definitely fixed. 

The objection was overruled by the court and the de- 
fendants excepted. 

Plaintiff then gave in evidence a deed from the Central 
Pacific Company to himself. This deed was executed by 
Leland Stanford as President, and E. H. Miller, Jr., as 
Secretary of the Central Pacific Company, and was under 
the corporate seal of the Company. 

It was objected to by the defendants on the ground that 
it was not shown that the parties executing it had authority 
from the Company to make the deed, or that the Central 
Pacific was the successor in interest of the Western Pacific, 


— — 


—— — 
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and it was also objected to on the same grounds as those 
alleged against the patent to the Central Pacific. 

This objection was overruled and the defendants ex- 
cepted. 

The defendants, after the plaintiff had rested, — 
the court to dismiss the case on the ground that it had no 
jurisdiction. 

This motion was overruled and defendants excepted. 

The defendants then offered to prove that the land was 
within the claimed limits of the Las Pocitas at the time 
the line of the Western Pacific was definitely fixed ; that 
the line of the road was definitely fixed on the 30th of 
January, 1865 ; that “during the year 1865” an official 
survey was made by a deputy surveyor and approved by 
the Surveyor-General of California, “in the year A. D. 
1866,“ which included these lands; that said survey was 
set aside by the Secretary of the Interior in 1868, and a 
new survey ordered which was made in 1869, and finally 
approved by the Secretary of the Interior June 6, 1871, 
and that this survey did not include the land in contro- 


versy. 

They further offered to prove that the lands were sur- 
veyed and the plat of the township was filed in the Land 
Office on the 10th of June, 1865, and that the defendants 
were qualified pre-emptors and severally made their pre- 
emption settlements on the land on the 10th of November, 
1882 ; and within the thirty days after settlement offered 
to file their declaratory statements, but the register refused 
to receive them on the ground that a patent had already 
issued for the land to the Central Pacific Company. 

To the evidence thus offered the plaintiff objected ; 

The court thereupon charged the jury that the patent 
could not be attacked collaterally and was conclusive of 
the rights of the parties. 
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To this charge the defendants excepted. 

There was a verdict and judgment for plaintiff. 

To reverse that judgment this writ of error is now 
brought, and the errors assigned are that the court erred in 


its several rulings above set forth. 
ARGUMENT. 
I. 


Before we proceed to consider the errors assigned we 
desire to call the attention of the court to the fact that the 
plaintiffs in error did not appeal from the decision of the 
register rejecting their declaratory statements. His decis- 
ion thereupon became final and concluded the rights of 
the parties. Such is the established rule of the Land 
Department. (Rev. Stat., sec. 441, 453, 2478; Favrey v. 
Lonsdale, 4 Copp’s L. O., 12; Weber v. Western Pac. R. R., 
6 Tid., 19). 

The first question in the errors assigned that presents 
itself for the consideration of the court is that of jurisdic- 
tion in the court below. 


The statute of March 3, 1875 (18 Stat., 470), provides 
that the circuit courts of the United States shall have 
‘ original cognizance, concurrent with the courts of the 
4 several States, of all suits of a civil nature, at common law 
“or in equity, where the matter in dispute exceeds, ex- 
4 clusive of costs, the sum or value of five hundred dollars, 
“ and arising under the Constitution or laws of the United 
40 States.” 

The complaint alleges that this case arises under the 
Constitution and laws of the United States, and that the 
plaintiff's title is derived from a patent of the United States, 
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and that the validity of that putent is denied by the defend- 
ants. 

This allegation is not denied by the answer, but on the 
contrary it is expressly averred and the reasons therefor 
stated in detail in the special defence, and insisted upon 
as a complete defence to the plaintiff's action. 

And right here we may as well refer to the point made 
in the brief of plaintiffs in error, that the complaint does 
not set forth the facts by reason of which the defendants 
claimed the patent to be invalid. 

If there ever was any force in that objection it was cer- 
tainly cured by the answer, for it sets forth with great 
particularity the ground on which the patent was invalid, 
and that was because the land was reserved by reason of 
being within the claimed limits of the Las Pocitas grant. 

The record, taken as a whole, contains a full statement 
of the facts and comes within the rule of this court in the 
case cited in plaintiff's brief of Gold Company v. Keys (96 
U. S., 199), That it must in some form appear upon the 
“ record, by a statement of facts in legal and logical form,” 
that the case arises under the laws or Constitution of the 
United States. 8 

This case does arise under the laws of the United States. 
The patent to the railroad company was issued under 
those laws. It depends for its vitality upon those laws. 
If they have not been complied with it is defective and 
may be void. And the question of such compliance and 
validity is the main issue in the case. 

This court held, in Reichart v. Felpe (6 Wall., 165), that 
a case in which the State court had held a land patent of 
the United States void was properly cognizable in this 
court under the 25th section of the judiciary act of 1789. 

And in Quinn v. Chapman (111 U. S., 445) it held that 
a pre-emption claim was a claim arising under the laws of 


the United States, and that, having been held invalid in 
We rely upon these authorities as conclusive of the 
II. 

Let us next consider the objection made to the deed of 
the Central Pacific Company to the plaintiff. The court 
will not fail to notice that there was no objection made as 
to its execution, and, therefore, it was not necessary to 
prove that it was executed by the parties to the same. The 
objection was that it had not been shown that the officers 
who executed it had authority from the railroad company 
to execute it. 

It was executed by the president and secretary of the 
company, and was under its corporate seal. 

Upon such a state of facts the law presumes that the of- 


erg. 
Burrill v. Nahant Bank, 2 Met, 166. 


Commercial Bank v. 22 Wend., 348. 
Lovett v. Steam Saw-Mill, 6 Paige, 54. 
Johnson v. Beech, 3 Barb. Ch., 207. 
Reed v. Bradley, 17 IIIs., 321. 


It was farther objected to because it was not shown that 
the Central Pacific was the successor in interest of the 
Western Pacific. 


, 
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That fact was recited in the patent, and the law pre- 
sumes all the recitals of the patent to be true. 


III. 


We now come to the main question in the case, and that 
is as to the admissibility of the evidence, which was en- 
cluded by the court, offered by the defendants to show that 
the land in controversy was within the claimed limits of 
the Las Pocitas grant. 

It will be borne in mind that, at the date of the patent, 
February 28, 1874, the land was confeasedly public land. 
The approved final survey had excluded it from the grant. 
The approval of that survey was made by the Secretary of 
the Interior on the 6th of June, 1871. From and after 
public land at the date of the patent, and subject to dis- 
is whether the patent thus issued can be attacked collat- 
erally by showing that the Land Department made a mis- 
take in not holding that the land was reserved and not sub- 
ject to patent by reason of having been, at some anterior 
date, within the claimed limits of the Las Pocitas grant. 

The question of reservation was a question of fact, or a 
mixed question of law and fact, for the Land Department 
to decide, and its decision is conclusive upon all parties. 
This matter has been so often before this court that it can 
no longer be considered an open question. We will call 
attention to some of the authorities. 

In Johnson v. Towsley (13 Wall., 72), Mr. Justice Mil- 
ler, in delivering the opinion of the court, said : 


„When the law has confided to a special tribunal the 
“ authority to hear and determine certain matters arising 


“the said land under the act of September 28, 1850, as 
* swamp land, this concluded the question, and the court 
therefore rejected said parol testimony.” 

Mr. Justice Miller, in delivering the opinion of the court, 
said : 


opinion that, in this action at law, it 
“ would be a departure from sound princi 


jury on such oral testimony as might be brought before 
it. It would be substituting the jury, or the court sitti 
« a ajay, for the tribunal which Congreas had provided 
“ to determine the question, and would be making a patent 
“ of the United States a cheap and unstable reliance as a 
“ title for lands which it to convey.” 

See also Ehrhart v. Hogaboom, 115 U. 8., 67. 


We call attention of the court to the cases of Shepley v. 
Cowan (91 U. S., 340) and Moore v. Robbins (96 /d., 
530). 

In United States v. Schurz (102 U. S., 400) Mr. Justice 
Miller, in delivering the opinion of the court, said: 


with much ibility that the relator was 
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4 such questions is ly made and recorded in the shape of 
“ patent, how can it be said that the instrument is absolutely 
4 vo for such errors as these If a patent should issue for 
land in the State of Massachusetts, where the Government 
never had any, it would be absolutely void. If it should 
ä ianget Gian ian ansequandl ter the Government, but 
“ before sold and conveyed by patent to another who 

ion, it might be held void in a court of law on the 


“ the limits of an 


* i one of 


patent, 
“‘ of the United States to the land.” 


In Quinby v. Conlan (104 U. S., 425), this court said : 
“ But i 


Justice Field, in delivering the opinion of the court, said : 
— —— — by 
mich nation passes its title to portions of the public 


“ has been created to supervise all the various 
“ taken to obtain the title, from their commencement to 
“ theirclose. In the course of their duty the officers of that 


“ the patent are the final acts of the officers of the Govern- 
“ ment for the transfer of its title, and as they can be law- 


„Beard v. Federy, 3 Wall., 478-492.” 
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In Steel v. Smelting Company (106 U. 8., 447), the ques- 
tion was whether a mineral patent could be attacked col- 
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It would seem, from this citation of authorities, that the 
question is forever settled, and settled as we claim the law 
to be, and as the Circuit Court held it. 

We do not contend that the question made in this case 
might not be made in a proper case, by a proper party, in 
a direct proceeding by the United States to set aside the 
patent, but we do contend that it cannot be tried cullat- 
erally, at the instance of these parties, who are naked tres- 
passers, and who did not initiate their pretended pre-emp- 
tion claims until more than eight years after the patent 
issued. 


Ju the Sagreme Court of the Waited States. 


In addition to what is said in the “ Brief on behalf ot 
_ Plaintifis in Error,” already filed, the following points and 

authorities are most respectfully presented, as a concise - 
mary of the position relied upon by the plaintiffs in error 
for a reversal of the judgment in this case; and also as a 
reply to the brief of defendant in error. 

Concerning the principal error assigned in this case, vis: 
the rejection of the proof offered by the defendants below, 
to the effect that the land was reserved and disposed of when 
the line of the road was fixed, we respectfally submit the 
following points: 

L 


The Pacific Railroad Act, of July 1, 1862, amended July 
2, 1864, (12 St., 492, Sec. 3, and 18 St., 358,) constitutes a 
grant in presenti of “ every alternate section of public land, 
designated by odd nambers, to the amount of ten alternate 
sections per mile on each side of said railroad * * * 
not sold, reserved, or otherwise disposed of by the United 
States, and to which a pre-emption or homestead may not 
have the time. the line of nid road is definitely 
fixed.” 

It was this act of Congress itself, and not the patent sub- 


sequently issued, which conveyed the title to the railroad 
company for the lands granted. At most, the patent, when 
issued for lands granted by the act, is but mere evidence ob- 
tained on ex partie application, from ministerial officers, of 
a prior conveyance or investiture of the tile made by Con- 
grees through the act itself. 

Schulenberg vs. Harriman, 21 Wall. R., 58. 

Missouri Ry. Co. ve. Kansas Ry. Co., 97 U. S. Rep., 497. 

Van Wyck vs. Knerals, 106 U. S. Rep., 370. 

Wright ve. Rosberry, 121 U. S. Rep., 488. 

Railroad Co. vs. Baldwin, 103 U. S. Rep., 427. 

Leavenworth, ge., R. Co. vs. U. &, 92 U. S. Rep., 743. 


It would be a grant in prœsenti even if the wording of the 
act were less expressing in that behalf than it actually is. 
Rutherford ve. Greene’s heirs, 2 Wheat. R., 196. 
Langdean ve. Hanes, 21 Wall. R, 521. 
Stark ve. Starrs, 6 Wall. R., 402. 


N II. 


The fitle to the land granted by the act did not at all de- 
pend on the patent; and the issuance or non-iesuance $f the 
patent did not affect the title or ownership of the lands which 
were either granted or excepted from the grant, by the act of 
Congress, and did not increase or diminish the title or owner- 
ship which the act alone conferred. Hence, the party hold- 
ing the railroad title to lands granted by the act, after the 
line of the road was definitely fixed, could maintain his 
action at law or in equity for or concerning the lands, as 
well before as after the issuance of the patent. 

Van Wyck vs. Knevals, supra. 
Missouri Ry. Co. vs. Kansas Ry. O., supra. 


III. 
But the lands which were excepted from the grant (vis: 


i \ 
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such as were sold, reserved, or otherwise disposed of when 
the line of the road was fixed, ) were not granted or at all 
affected by the act, and were as free from its operation as if 
it had never been passed. And a patent certificate for such 
excepted lands is false evidence—i. e., purporting to show that 
the lands therein described were granted by the act, when 
in fact and in law they were not. 

Leavenworth, ge., R. Co. vs. U. &. supra. 

U. & vs. Stone, 2 Wall. R, 525. 

Dubuque § Pac. R. Co. vs. Litchfield, 23 How., U. G. 

Rep., 66. 


IV. 


A patent issued by the executive officers for lands excepted 
and reserved by the Pacific Railroad Act from the grant 
thereby made, and under which act alone the patent par- 
ports to be iesued, is not only without authority of law, but 
is iesued contrary to the express provisions of law. It is not 
merely irregular. B to's patent eaty & Rem, but it is noth- 
ing in law or in fact. It is void. 

Newhall ve. Sanger, 92 U. S. Rep., 761. 

Carr ve. Quigley, 57 Cal., 394. 

Me Laughlin ve. Powell, 50 Cal., 64. 

McLaughlin ve. Fowler, 52 Cal., 203. 
Reichart ve. Pe, 6 Wall. R., 160. 

Best ve. Polk, 18 Wall. R, 112. 


V. 


The Pacific Railroad Act was passed in 1862 and amended 
in 1864, and the line of the road was definitely fixed prior 
to January 31, 1865; and the granted lands were ordered 
withdrawn for the benefit of the road on January 31, 1865. 

The land in controversy having been held and claimed as 
a part of a valid Mexican grant cuntinually from April, 1889, 
to June 6, 1871, and being within the boundaries and actual 
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surveys of such Mexican grant, it was reserved by the 
United States under her laws to meet the demands of such 
Mexican grant, and it was expressly excepted from the op- 
eration of, and the grant made by, the Pacific Railroad Act. 
And the patent issued therefor to the Pacific Rail- 
road Company by the executive officers of the Government 
was issued not only without authority of law, but indeed 
against law. It is false evidence, and it is void. 

Newhall ve. Sanger, supra. 

Leavenworth, ge., R. Co. ve. U. S., supra. 

Carr ve. Quigley, 57 Cal., 374, supra. 

Reichart vs. Felps, supra. 


Me Laughlin ve. Powell, 50 Cal., 64, supra. 
Doll ve. Meador, 16 Cal., 295. 


VL 


But it would be idle to say that in such case the land was 
not granted to the party asserting title, and his patent was 
issued without authority of law, or contrary to law, and it 
is void, if the facts proving the reservation of the land from 
the railway grant, and the consequent nullity of the patent 
cannot be shown. It forces itself upon our reason that it is 
competent to prove such facts by some kind of evidence. 

The objection made and sustained to the proof which de- 
fendants offered to make, that plaintiff has no title or right 
to the land in controversy, and that his patent is void, was 
solely to the effect “that the said U. S. patent and the re- 
citals therein contained are conclusive evidence in this action, 
that the legal title of the lands therein described was granted 
and transferred by the United States to the grantee named 
in said patent.” ( Rec., p. 22, fol. 75.) 

The charge of the court to the jury was based upon this 
objection and the ruling sustaining it. (Ner., p. 28.) 

It is submitted, with great respect, that this ruling and 
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charge are founded upon a mistaken view of the law, and 
thereby a most material error has been committed in this 
case. 

In an action at law, based solely on title claimed to have 
been acquired under the act in question, (Pacific Railroad 
Act,) it is competent and proper for defendant to deny that 
the title was acquired by plaintiff under the act, and to sus- 
tain the denial by proving that the land sought to be re- 
covered was reserved or otherwise disposed of at the time 
the line of the road was definitely fixed, and therefore ex- 
cepted from the operation of the act. And this proof would 
be competent and proper whether plaintiff claiming title 
under the act should or should not use a patent as evidence 
of his alleged title. 

Or, in the words of thie Court: The complaint alleges 
property and right of possession in the plaintiff; the answer . 
traverses directly these allegations; and under the issue thus 
furmed, any evidence was admissible on the part of defendant 
which went to show that the plaintiffs had neither property 
nor right of possession.” 

Schulenberg ve. Harriman, 21 Wall, R. 58-9, supra. 


„It has always been held that an absolute want of power 
to issue a patent could be shown in a court of law to defeat 
a title set up under it.” 

Sherman vs. Buick, 98 U. 8. Rep., 216, citing— 
Stoddard va. Chambers, 2 How. U. S. Rep., 317. 
Easton ve. Salsbury, 21 id., 426. 

Reichart ve. Felps, 6 Wall. Rep., 160. 


It is over sixty years ago since it was said by this Court, 
after considering the subject at length : | 

We may, therefore, assume as the settled doctrine of this 
Court, that if a patent is absolately void upon its face, or 
the issuing thereof was without authority, or was prohibited by 
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statute, or the State had no title, it may be impeached col- 
laterally in a court of law, in an action of ejectment.” 
Patterson vs. Weim, 11 Wheat., 384 (1826). 
Citing— Polk’s Lessee ve. Wendell, 9 Cranch, 87 (1815). 
Same Case, 5 Wheat., 293 (1820). 
Jackson vs. Lawton, 10 John’s Rep., 28 (1818). 


The same rule prevails in the State from which this case 
has come, and has uniformly prevailed there. 


Carr va. Quigley, 57 Cal., 394, supra. 

Doll ve. Meador, 16 Cal., 
and a long line of other cases, some of which have been 
already cited. 

From the nature of things, this rule seems to recommend 
iteelf instantaneously. It is, in short, expressed thus: 

If the plaintiff shall introduce falee evidence to show title 
for the land in himself, whether such evidence be in the 
form of a patent purporting to be issued under the Pacific 
Railroad Act, or in any other form, the defendant has the 
right, and it is competent for him to show that plaintiff’s 
evidence is false and that he has no title. The evidence is 
not offered. by defendants for the purpose of attacking or 
even avoiding a patent. It is offered for the purpose of 
proving that there is no patent (or title) to be attacked or 
avoided. , 

Then, in the case at bar, the evidence offered to prove the 
falsity and nullity of this patent, is documentary, from the 
public offices of the Government, begotten through adjudi- 
cation and contest, &c., and is of a higher character than 
this patent, obtained on mere ex parte application. 


VIL 
The argument of defendant in error, and the authorities 


cited and quoted from in support of it, are totally beside the 
main question in this case. There seems to be no attempt 


1 7 


made on the part of deſendant in error to meet the main 
question, nor to reply to the argument or authorities cited 
in support of it, on the part of plaintiffs in error. 

We do not differ upon the correctness of the rule that, in 
any case where the lle has passed by meaus uf the patent 
itself, or by means of the act under which the patent wus 
issued, and even where the title has passed erroneously by 
means of the patent, or where the patent may be voidable, 
the legal title thus conveyed will prevail in an action of 
ejectment. 

Congress has, from time to time, passed laws authorizing 
the officers of the Land Department to dispose of and grant 
the public lands, and to hear and determine the respective 
rights of parties to obtain grants for given or prescribed 
portions thereof. In such cases the officers convey the title of 
the United States through the means of patents. They also 
have the power of hearing testimony and of trying and de- 
termining the respective rights and claims of the parties seck- 
ing patents at their hands. This course is exemplified under 
the homestead, pre-emption and mining laws. In such cases 
the officers act in the capacity of judges, as to the rights and 
claims of the parties secking conveyances or patents from 
them, and they also act in the capacity of attorneys in fact 
of the United Sates in conveying the title for the lands placed 
at their disposal for that purpose. In such instances the act 
of Congress under which the officers proceed docs not of 
itself grant or couvey any title. The title remains in the 
United States until the officers convey it under the author- 
ity of the act of Congress by means of the patent, after hav- 
ing previously decided as to the proper party to receive the 
title or grant. 

Hence it will be seen that, uuder the provisions of one 
act, (as, for instance, the Pacific Railroad Act,) the patent 
does not convey the title, but only furnishes evidence of the 
prior conveyance made by the act itself; while ander the 
provisions of another act, (as, fur instance, the pre-emption, 


mining, or homestead act,) the title is conveyed by the means 
of the patent. 
This distinction has been observed by this Court in 
Langdeau ve. Hanes, 21 Wall. R., 529-’80, 
the language used being, of course, framed and applied to 
suit the facts of that case. And it is quoted with approval, 
in considering the same distinction arising under a different 
but analagous act of Congress, in 
Wright vs. Roseberry, 121 U. 8. Rep., 499. 


So, the real question presented in an action at law (eject- 
ment), based upon title, when the title of plaintiff is tra- 
versed, is, Does plaintiff hold the title, and not Does plaintiff 
hold a patent? And thie question, in turn, leads to the in- 
quiry at the very outset, Under what act of Congress does 
plaintiff claim to have acquired his alleged title? 

In this behalf as already argued, the plaintiff may have 
the title and yet have no patent; or, he may have a patent 
and yet have no title. And, if he claims to have the title 
but no patent, he may undoubtedly make proof of his title 
by evidence other than the patent, and there is no reason 
why the defendant may not disprove such evidence, if he 
ceunn, in any action based upon alleged title. And, if the 
plaintiff have no title but yet have a patent, and use the 
same as evidence of title, there is no reason why the defend- 
ant may not prove that plaintiff’s evidence is false, by prov- 
ing, (as in the first supposed instance,) that plaintiff has no 
title; and which, ipso facto, proves that his patent is void as 
well as false. 

We submit that the application of these views will dispose 
of the argument made and authorities cited and quoted 
from by defendant in error, without interference with the 
argumeut or authorities of plaintiffs in error. The rule 
invoked by defendant in error is briefly this: In an action 
of ejectment, the legal title (however acquired) must pre- 
vail. To this the reply is: We admit what you state, but 
we say that, in an action of ejectment based on title alone, 


9 
* 
if plaintiff has no title, no matter how much evidence he 
may have, he must not prevail. 


VIII. 


Plaintiff in error seems inelined to urge that beeause the 
land in controversy became released from its reserved con- 
dition, some six or seven years after the line of the road was 
definitely fixed, but befure the patent was issued to the 
railroad company, the patent conveyed the title, as it might 
have done if issued by the same officers under the home- 
stead, pre-emption, or mining laws. 

We have already discussed the distinction in this behalf, 
and consider that it has been long settled by numerous 
decisions of this Court, some of which have been already 
cited here. 

Newhall ve. Sanger, supra, and many others. 


It is aleo mentioned by defendant in error that if the 
plaintiff in error did not appeal from the register to the 
Commissioner of the Land Office, it gave defendant in 
error a title to the land ander the Pacific Railroad Act. 

We are not aware of any law by which the railroad com- 
pany obtains title to lands by that means. That may be a 
proper subject to be considered under some circumstances, 
between rival pre-emption settlers, or the like, but it does 
not beget title for the railroad company. Asa matter of 
fact, such an appeal is now pending before the Commis- 
sioner. But that is of no consequence either way at the 
present time. Defendants below were not allowed to make 
any proof at all, or introduce any evidence whatever. 

The rale is too simple to require argument or citation of 
authorities that, in an action of ejectment, the plaintiff must 
recover solely, if at all, on the strength of his own title, and 
not to any extent on the weakness of delendant’s title. 

Under the proof offered, the land in contruversy is, and 
since June 6, 1871, has been, public land of the United 
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States, subject only to the pre-emption claim and settle- 
ment of the plaintiffs in error. Their possession, settle- 
ment, and occupation of the land are authorized and in- 
vited by the laws of the United States. Defendant in 
error has no right to the land, and his pretensions ought 
not to prevail as against those who are rightfully and law- 
fully in possession, qualified under the laws to pre-empt 
the land, and complying with the requirements of law in 
that behalf, as far as they are permitted to do so, and not 
obstructed by plaintiff’s claim and pretension. 


IX. 


As to the jurisdiction of the Circuit Court to hear and de- 
termine this case, it must in some form appear upon the 
record, by a statement of fucts * * that the suit is one 
which really and substantially involves a dispute or contro- 
versy as to a right which depends upon the construction or 
effect of * * some law of the United States.” (6 Otto, 
199.) a 

No such statement of facts, in any form, has been made 
here. And upon the objection of plaintiff below to the 
proofs offeréd by defendants, no dispute or controversy was 
permitted to take place or to be presented in this case as to 
any right which depends upon the construction or effect of 
a law of the United States. For aught that appears or has 
been developed, both plaintiff and defendants may be agreed 
as to the construction or effect of the Pacific Railroad Act, 
or any other act that may be mentioned, none being men- 
tioned yet upon the construction or effect of which they dis- 


agree. 

If plaintiff claims or shall claim that his alleged right to 
the land sued for depends upon the construction or effect of 
the Pacific Railroad Act, or any other act, and state the facts 
to which such construction or effect of the act is to be ap- 
plied, then there may be a controversy; and if such facts 
are fully and truly stated, they must necessarily embrace all 
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that the defendants set up in their answer and offered to 
prove on the trial. Then, the defendants’ side of the con- 
troversy will be heard, and their offered proofs either stated 
or admitted by plaintiff’ The defendants, therefore, cor- 
dially desire and invite such controversy as will be sufficient 
under the decisions of this Court to give the Circuit Court 
juriediction, as it will enable them to make out their case. 

But the argument is that, defendants below made a sufii- 
cient statement of facts in their answer to supply the defect 
of the complaint, on the matter of jurisdiction. Upon the 
objection of plaintiff, the Court ruled this statement of facts 
out of the case, whether sufficient for the purpose of jurie- 
diction or not, and which ruling is now assigned as the main 
error committed on the trial. It is not permissible for 
plaintiff to treat the statement of facts in the answer as if it 
was not made at all, and have it ruled out accordingly, and 
at the same time ask the Court to consider that statement 
embodied in his own complaint for the purpose of present- 
ing a sufficient stat ement of facts to bring his action within 
the juriediction of the Court: If the statement of facts set 
forth in the answer are invoked by the plaintiff to save the 
jurisdiction, they must be considered the subject of the dis- 
pute or controversy arising herein, and this necessarily calls 
for a trial thereon. That is all the defendants below desire 
in this case. 3 

It is most respectfully submitted that the judgment herein 
should be reversed, with instructions to allow the proof of- 
fered by plaintiffs in error, and with such order on the ques- 
tion of jurisdiction as this Court may consider proper in the 
case. 
Mica. Moran, 


Counsel for Plaintiffs in Error. 
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Asner C. BAKER 
ee. 
Tue Usrrep SrarTses. 
1.—Petition— Filed Jan’y 21, 1887. 


To the honorable the Judges of the O of Claims 
The of Asher C. Baker respectfully shows to honors : 
That Ss a citioen of the United —— 
to wit; a Heuteoant, and that his military history is an follows: 
man, 30 1867 ; ensign, 14 July, 1872 ; „ 
tenant, 10 „1884. 
Tour 
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— STATES VS. ASHER C. BAKER. 
3 II.—General traversee—Filed Feb’y 16, 1887 . 


: iti leimant herein, deni 
And as to so much of the said petition as avers that the said claimant 
has at all times borne true faith and allegiance to the Government of the 

aided, abetted, or 


4 IIIa“ judgment. 


At a Court of Claims held at the city of Washington on the 16th day of 
a 1887, judgment was ordered to be entered up as fol- 


The court, on due consideration of the premises, find for the claimant, 
and do order, adj and decree, that the said Asher C. Baker do have 
and recover of and the United States the sum of eight hundred and 
. thirty-six and sixty-three ,}, dollars ($836.63). 


IV.—Application for appeal. 


From the judgment rendered in the above-entitled cause, on F 
16, 1887, in favor of claimant, the defendants, by their Attorney . 
on the 13th day of May, 1887, make application for, and give notice of, 
an appeal to the Supreme Court of the United States. 
Rosert A. Howarp, 
Asst. Attorney-General. — 


5 c 
tria 


It is hereby stipulated that with the consent of the court the 
prayed for in behalf of defendant to the Supreme Court be withdrawn, 
‘the jndgment rescinded, and the case be remanded to the general docket 
for a-new trial. 

Ropert A. Howarp, 
Asst, Atty. Gen l. 
Jonx Paul. JONEs, 
Atty. for Claimant. 
Filed Mch. 1, 1888. * 


And now, to wit, March 2 — n 
in court, it is ordered appeal to the Su Court 
for in behalf of defendant be withdrawn, the judgment rescinded; seed the 
case be remanded to the general docket for a new trial. 
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THE U STATES VS. ASHER C. BAKER. 
8 VL—Fiadings of fact. 


ö 3 
the evideste, finds the facts to be as follows : 


I. 


September 30, 1867, the claimant was appointed a « midshipanan in the 
Navy. The form of his appointment, being the form then im use, was a 


* : . 


1 
—— 
2 — in the United Stee Nex from 
— in avy, 
Fr 
“ Given my avy at 
of Washington, this day of thousand eight hundred — and 
sixty . 


“ Secretary of the Navy.” 


_ After July 1, 1870, this Pope hse 5 by striking out the words 


inted to the grade of and inserting “appointed a 
midshipman.” rr 


the claimant. 
7 II. 


After completing his academic course at Annapolis the claimant was, 


July 2 — to the grade of ensign ; December 1 1876, io 
, Jenoary 10, 1884, % lieutenant, in which grade he is now | 4 


serving. 

CONCLUSION OF LAW. 3 

Upon the foregoing of facts the court decides, as conclusion of 49 
law, that the — —— recover $836.71. 


VII.—Opinion. 
ScoFIELD, J., delivered the opinion of the court: a 
Derr 4 
1867. After com his academic course he was to ensign 
July 14, 1872. 6, 1876, he was promoted to master, and Jan- 
B be oft conte heen ane 
| e y, which he claims should be calculated 
ee 3, 1883 (22 Stat., 473). That act is as fol- 


“ And all officers of the Navy shall be credited with the actual time they «© 
may -have served as officers or enlisted men in the or volun- . - |; 

8 r the benefits of *- 
.  guch actual service in all respects in the same manner as if all ssid =~ 
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TRE UNITED STATES VS. ASHER c. BARKER. 


the claimant, 
his studies at the Naval Academy, was, within the meaning of 
serving as an officer or enlisted man in the Navy. 

ion 1 of the act of July 16, 1862 (12 Stat., 583), divides the line 
Navy into nine grades. Rear-admirals are assigned to the 
grade and midshipmen to the last. 
Then section 11 of the same act 
the Na 
one 


— b — legislation 
subsequent legislati 
that the stadents are officers in the line of the Navy. 

Section 12 of the act of July 15, 1870 (16 Stat., 321), now section 1512 
of the Revised Statutes, provides, “that students at the Naval Academy 
shall hereafter be styled cadet midshipmen.” 

We can not join in the conclusion arrived at by the defendants, that by 
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The act itself does not so declare. It divides the of midshipman on a 
marked and convenient line, and styles all below that line as cadet midship- 
men, but relative to their new status it is entirelysilent. Thi: mi 
10 with much reason, be regarded, nothing to the contrary a „ 
as the creation of a new grade in the line of the Navy for mi 
shipmen. A failure, however, to enumerate it as such in the list of 
given in this act, and also in the subsequent list of the Revised Statutes, 
udes that .construction. It leaves them, however, with the same 


same naval 3 —.— as before. If — in 
ingly apt language, provided that all captains below a certain rank in 
— — should thereafter be tyled lieutenant-captains, but had failed 
to enamerate lieutenant-captains in the list of grades, it could nut reason- 
ably be inferred that the lieutenant-captains were thereby legislated out 
1 of the Navy. Yet the cases are very similar, if not altogether alike. 
_, Whatever doubt may arise as to the particular status of the stu- 
8 11 dents under the new title, it is quite certain, in the opinion of the 
court, they still constitute, in some capacity, a part of the Navy. 
= Subsequent legislation, very clearly recognizes them as belonging to the 
avv. 
Section 1556 of the Revised Statutes, in prescribing the pay of all 
ties in the Navy, places them, in the line — below mid- 
shi and next above mates. 
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fur certain offences, to trial by court-martial. If they constitute no part 
of the Navy, they are entitled under the Constitution to trial by jury. 


this single change of title the students are placed entirely outside the Navy. 


uties, the same pay, the same mode of appointment, and subject to the 


in, by the act of June 23, 1874 (18 Stat., 203), they are subjected, 
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THE UNITED STATES vs. ASHER c. BAKER. 


It is further contended that, even admitting the claimant was an officer 
or enlisted man in the Navy, during his term at the Academy, it does not 
follow that he served assuch. He was at the Academy, so they argue, only 
for education. That is true, but the education was dt the request and for 

~ the benefit of the Government rather than for himself. A raw 
12 reeruit is not sent to the front until he has had a course of instruc- 

tion, discipline, and drill in the camp. That the time thus spent 
would constitute service in the Army no one would doult. Education at 
the Academy, though of a higher order, is required and justified by the 


same princi 
The law recoguizes this education as service by paying for it at the 


* — inion that, in calculating the claima:.t’ 
e are, . in 8 - 
ion entitles him to 


nion 
ity pay, he should be oreitited in the grade of 
September 30, 1867, to July 14, 1872. This 

claim $836.71 in addition to the pay already received. Judgment will 
be entered accordingly. 


VIII.— Naa judgment. 
At a Court of Claims held at the city of Washi on the 19th day of 
March, A. D. 1888, judgment was ordered to be entered upas follows: 


13 The court, on due consideration of the premises, find for the claim- 


: 0 


do have and recover of and from the United States the sum of eight 

dred and thirty-six and seventy-one ,}, dollars ($836.71). 
IX.—Application for and allowance of appeal. 

t rendered in the above-entitled cause on the 19th of 

188%, make ication for, and give 


y 
notice of, an appeal to the Supreme Court of the United States. 
RosertT A. Howarp, 


Allowed in open court. 
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t on cover:) No. 1394. The United States, appellant, vs. 
G. Baker. Court of Claims. Filed March 21, 1888. 
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au the Supreme Court of the Ruited States. 
Ocroser TERM, 1887. 


THE Urn SratTes, APPELLAST, ) ia 
1394. 
( O. 


vs. 
AsHER C. BAKER. 


APPEAL FROM THE COURT OF CLAIMS. 
ST4TEMENTAND BRIEF OF ARGUMENT FOR APPELLANT. 


This is an appeal from a judgment rendered by the 
Court of Claims against the United States in favor of 
Asher C. Baker for the sum of $836.71. 

Baker was appointed September 31, 1867, in parsuance 
of law, a student at the United States Naval Academy, at 
Annapolis, Md. He was, by the form then in use, ap- 
pointed a “ midshipman.” 

After completing his academic course he was, July 14, 
1872, promoted to the rank of ensign ; December 6, 1876, 

18259——1 


2 


to master, ani! January 10, 1884, to lieutenant, in which 
grade he is now serving. 

He is entitled to the benefit of what is known as the 
lonevity pay act of 1883 (22 Stat. 473) in the grade of | 
ensign. He claims that in calculating his term of service 
the time he was a student at Annapolis should be in- 
cluded. 


The act is as follows: 

And all officers of the Navy shall be credited with 
the actual time they may have served as officers or en- 
listed men in the regular or volanteer Army or Navy, 
or both and shall receive all the benefits of such 
actual service, in all respects in the same manner as 

if all — — — —— — the 
vy, in west grade havi uated 

par held e sinc — tho anne 
ice ; | 


It is contended in behalf of the Government that claim- 
ant, whilst a student at the Naval Academy, did not, in the 
sense of the above-cited act, serve either as an officer or 
enlisted man. 

In this view it is immaterial as to whether, as a stu- 
dent, he should or should not be regarded as an officer of 
the Navy. : 

The court below recognizes his period of education asa 
period of service, for the reason that he was, during the 
time, paid at the rate of $500 per year. 

It is further urged by claimant that, as by a decision of 
this coart ( United Slates vs. Morton, 112 U. . R, I), a stu- 
dent at West Point Military Academy is decided to be in 
service in the Army, by parity of reasoning a student at 


3 


the Naval Academy at Annapolis should be decided to be 
in service of the Navy. 

It is contended in behalf of the Goverament that the 
pupilage of a West Point student is service, because ex- 
pressly so made by law ; that the pupil at the Naval Acad- 
emy is not in service in the Navy, because he is neither in 
fact nor by law in service. 

The questions at issue having been decided in the court 
below adversely to the Government, this appeal is taken. 


The court erred— 

(1) In finding, as a conclusion of law, that claimant is 
entitled to recover $836.71. 

(2) In deciding that the law recognizes the education 
of claimant at the Naval Academy as service by paying 
for it at the rate of $500 per year. 

(3) In finding any amount to be due claimant. 

(4; In rendering a judgment in favor of claimant and 
against the United States for $836.71. 


E 
(supra), which was embodied in the naval appropriation 
act of that year, a number of questions have been pre- 
sented to and, received the consideration of thie coart. 
All military service, whether rendered in the regular or 
volunteer Army or Navy or whether continuous or irreg- 
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ular, is regarded by Congress as of equal merit. In this 
view a clause was incorporated in the naval appropria- 
tion act of 1882 (22 Stat., 287) to the effect that 


All officers of the Navy shall be credited with the 
actual time they have served as officers or enlisted 
men in the regular or volunteer Army or Navy, or 
both, * * 2 if all said service had beencon- 
tinuous and in the regular Navy. 

A question arose in the application of the law, in the 
cases presented, as to the manner in which such service 
should be credited. This was defined in the act of 1883 
(supra), to be “in the lowest grade having graduated pay 
heid by such officer since last entering the service.” 

In so giving credits, it was found that in very many 
instances irregular and non- continuous service had an ad- 
vantage over continuous and regular service in the Navy. 
The claim was thereupon made by officers of the Navy in 
continuous service that they also were entitled to the ben- 
efit of the act of 1883. The claim so made was disallowed 
prior to judicial determination, by reason-of the large 
amount involved, and because it was claimed in behalf of 
the Government that, both by the purpose of the act and 
by a fair interpretation @ the words used, continuous 
service was excluded its benefits; that if injustice 
was done, the remedy in Congress and not in the 
courts. This court decided the question adversely to the 
Government in United v. Mullan (123 U.S. R., 
186). | 

It is decided in that case that if the first entry into the 
service was the last entry, then all officers who have en- 
tered the service are entitled to the benefit of the act of 


1883, ara. 
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It is now claimed by appellee, that a pupil on entering 
the Naval Academy thereby enters the naval service, and 
is entitled to be credited under the provisions of said act 
with the time of his academic course. It is denied by the 
appellant that a pupil of the Academy entered the naval 
service. 

If it should be held by this court that becoming a part 
of the naval establishment is an entry into the service, 
it is claimed that the period of pupilage is not “actual 
service within the meaning of said act. 

A naval cadet under the provisions of the act of 1882 
(22 Stats. 285) is not in the regular Navy. After 
graduation he enters into “actual service,” by appoint- 
ment either in the line, the Marine, or Engineer Corps, 
or he is honorably discharged. The Court of Claims held 
in Harmon’s ease, lately decided, that no right of office 
vested in a pupil by virtue of his appointment, as an 
undergraduate, prior to the said act of 1882. 

Whether styled midshipman or cadet midshipman prior 
to the act of 1882, they were in preparation for, not in, 

In the mechanic arts an apprentice does not belong to 
the craft. Neither law, medical, nor theological students 
are lawyers, doctors, or ministers. Like students at the 
Naval Academy, they are undergraduates; their gradua- 
tion is their “ commencement.” 

The act of 1883, supra, is for the benefit of officers for 
“ actual service as officers or enlisted men; a student 
serves as neither; he is preparing himeelf to serve. He 
does not render service to, he is the recipient of favors 
from, the Government. If he is found worthy in charac- 
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6 
ter and ability, he may after graduation commence his 
service, dependent on his graduating merit. 

If an undergraduate should be regarded as technically 
an officer, he is an officer without command or right to a 
command. Like a law student in a moot court, he deals 
in hypothetical not actual cases. That the student re- 
ceives $500 a year does not in any way indicate that sum 
is in payment for service rendered. It is in fact an al- 
lowance made for his support in his preparation for serv- 
ice to be rendered. It is a gratuity. 

It does not follow that because the student holds his 
position by appointment he is therefore an officer. It re- 
quires a duly-authorized appointment to make a constitu- 


tional officer, but an appointment does not necessarily 


create an office. In regard to the Naval Academy, whether 
the appointee was styled midshipman, cadet midshipman, 
or naval cadet, it was a pupil, not an officer, appointed. 

That the mode and manner of appointment was similar 
to that at West Point relates only as to the way in which 
appointments are made; the purposes to be effected are 
radically different. 

This is not a parallel case with that of United States vs. 
Morton (112 U. S. R, 1). That related to the service of 
a military cadet at West Point. 

Morton, on the Ist of July, 1865, when he was 
. 
ment, as requ , s 
— 2 —— stated 
“having been selected for ” intment as 
the Military Academy of the United States, 
gaged, with the consent of his father, in the 
his receiving such appointment, that he would 
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in the Army of the United States fur ei _ years, 
unless sooner discharged by competent 
He also subscribed to the oath. Mr. Justice Blatchford 
says, in delivering the opinion of the court : 
An examination of the legislation of 
shows that the cadets at West — ues 


part of the Army, and that service as a cadet was 
always actual service in the Army. 


In support of the opinion a number of acis of Cangress 
are cited to which this court is referred. . 
It is not conceded in the case at bar that at the present 
time or in 1867, when claimant received his appointment 
as a midshipman, that either midshipmen or cadet mid- 
shipmen could be regarded as either officers or enlisted 
men of the Navy. They were certainly not enlisted men; 
but even if this court should hold that they were whilst 
at the Academy petty officers, the very important question 
would remain as to whether they were in the naval service 
in the sense service is referred to in the act of 1883, supra. 

The United States Naval Academy is at the present 
time, and has for a number of years past been, simply a 
school of instruction. In the first instance it was estab- 
lished by the Navy Department for the purpose of intruct- 
ing midshipmen in mathematics, etc. Its original pur- 
pose was to employ such midshipmen as were on shore 
and to give them an opportunity to acquire an education. 
Until 1862 it depended for its existence upon naval regu- 
lations. Its pupils were naval officers. The school was, 
however, recognized by Congress in the naval appropria- 
tion act of March, 1847 (9 Stat. L., 1690 

In 1852 an act was passed providing that no midship- 


man, acting midshipman, or pupil at any naval school 
should be appointed unless recommended, etc., “in the 
same manner that cadets at West Point are now appointed 
(Stat. L., vol. 10, p. 100). And see section 8, act July 14, 
1862 (Stat. L., 12, p. 565), empowering the President to 
appoint annually ten acting midshipmen to the Naval 
Academy. 

The Naval Academy received full recog- 

nition in an act approved July 16, 1862 (12 Stat. L., 583), 
which (infer alia) provides for the appointment of students 
at the Naval Academy who are to be sfyled midshipmen. 
After examination they shall be commissioned ensigns ac- 
cording to merit. A distinction was made, however, be- 
tween those who were sfyled midshipmen and those who 
actually became so after graduation at the school by the 
first section of the act of March 3, 1865 (13 Stat. L., 
539.) : 
By act of July 15, 1870 (1512, Rev. Stat.),the students 
in the Naval Academy are styled cadet midshipmen. The 
distinction before made as between midshipmen and acting 
midshipmen was recognized by Congress by act of July 
28, 1866 (14 Stat. L., 322.) 

Students after graduation are to take rank according to 
their merit (17 Stat. L., 555). The academic course is six 
years (17 Stat. L., 555). By the act of August 5, 1882 
(22 Stat. L., 285), no cadet midshipmen or cadet en- 
gineers shall be appointed, but in lien thereof “ naval ca- 
dets. . From those successfully completing the six years’ 
course. appointments shall hereafter be made, as it is 
necessary, to fill vacancies in the lower grades of the line 
and Engineer Corps of the Navy and the Marine Corps. 


It can hardly be contended at this time, in view of 
the act of 1882, that “ naval cadets” are officers of the 
regular Navy. They may become so by appointment after 
graduation. 

They render, however, as much service now as they 
have at any time since 1862. Since 1862 they have been 
regarded as pupils or students, whether styled midship- 
men, cadet midshipmen, or naval cadets. 

The distinction between the students at West Point and 
at the Naval Academy is this: That by law West Point 
cadets are made part of the Army, whilst in the Naval 
Academy they are staclents, who may after graduation be 
appointed to the Navy. 

Students in the Navy may be dismissed without court- 
martial, except for hazing, in which case court-martial is 
allowed by statute. 

The question under the act of 1883 (supra) is one of 
service ; not whether cadets belong to the ‘naval establish- 
ment. ö 

It is submitted that the judgment of the court below 
be reversed, with direction to dismiss the petition. 
Respectfully, 
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APPEAL FROM THE COURT OF CLAIMS. 


BRIEF FOR APPELLEE. 


The appellee was, on the 30th of September, 1867, 
“by direction of the President * * appointed to 
the grade of midshipman in the United States Navy,” 
and sent to the naval academy for instruction. After 
July 1, 1870, the form of appointment of students at 
the academy was changed, as to the portion above 
quoted, so as to read “appointed a cadet midshipman,” 
ete., to conform to the provisions of section 12 of the 
Act of July 15, 1870, (16 Stats, 334,) directing that 
the students in the naval academy shall hereafter be 
styled cadet midshipmen.” No new appointment un- 
this act was issued to appellee. After graduation he 
was promoted to be an ensign (July 14, 1872); Decem- 
ber 6, 1876, to master, and January 10, 1884, to his 
present grade of licutefiant. 

In the court below appellee claimed to have his 
time at the academy credited to him in his grade of 
ensign, (the first in which the pay was graduated for 
length of service under 16 Stats., 330; R. 8, 1556,) by 
reason of the following provision in the Naval Appro- 
priation Act of March 3, 1883, which has several times 
been before this court for construction : 
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“ And all officers of the Navy shall be credited with 
the actual time they may have served as officers or 
enlisted men in the regular or volunteer Army or 
Navy, or beth, and shall receive all the benefits of such 
actual service, in all respects in the same manner as 
if all said service had been continuous and in the reg- 
ular Navy, in the lowest grade having graduated pay 
held by such officer since last entering the service ; 
Provided, that nothing in this clause shall be so con- 
strued as to authorize any change in the dates of com- 
mission, or in the relative rank of such officers; Pro- 
vided, further, that nothing herein contained shall be 
so construed as to give any additional pay to any such 
officer during the time of his service in the volunteer 
Army or Navy.” 


February 16, 1887, judyment was entered in his favor 
below, on the supposition that the case was covered by 
the opinion of this court in U. S. 2s. Mullan, (123 U. S., 
186,) wherein it was said that the appellee “ had served 
as an officer in the regular Navy from September 1, 
1860,” the date of his appointment as acting midship- 
man. It being suyyzested, however, that credit for 
Mallan’s time at the academy was not necessary to the 
result reached in that case, as it is in the case at bar, 
prayer for an appeal was entered. By consent of 
claimant this was withdrawn, the judgment vacated, 
and a new trial ordered. (Record, p. 2). The case 
being argued judgment was given a second time for 
the claimant, from which the appeal now pending was 
taken. 


The court below held,— 


First. That at the time of appellee’s appointment 
a midshipman was an officer in the Navy, by virtue of 
legislative recognition as such in the Act of July 16, 
1862, (12 Stats., 583,) Sec. 11 of which provided “that 
the students at the naval academy shall be styled 
midshipmen,” and Sec. 1 of which enumerated them 
among the nine grades of line officers of the Navy. 
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Second. That “cadet midshipmen,” which title was 
substituted for that of midshipman as applied to 
students at the academy, by section 12 of the Act of 
July 15, 1870, (16 Stats., 334,) were also in the Navy, 


— bosch not enumerated as officers in the list of grades 


given in that act, section 3. This, on the ground of 
their recognition in the pay iable of section 1556, R. 
S., and in the Act of June 23, 1874, (18 Stats., 203,) sub- 
jectinz them to trial by court-martial. 


Third. That the time at the academy was spent in 
“service,” though passed mainly in receiving instruc- 
tion, because it was paid for as “service” by the 
Government. 

In addition to the rezsons given by the learned court 
below, for its judgment, counsel for appellee submit 
the following : 


If the slatus of midshipmen and cadet midshipmen 
as officers in the Navy be regarded as depending upon 
their legislative recognition as such, without reference 
to any authority for their appointment, then the cases 
of U. S. rs. Hendee, decided at the current term, and 
U. S. os. Moore, (95 U. S., 760,) are directly in point. 
In the Hendee case it was held that an officer was en- 
titled to count for longevity pay, under the Act of 1883, 
the time of his service as paymaster’s clerk, and in 
Moore’s case a passed assistant surgeon was held to be 
an officer. The statutes are entirely silent, as to the 
manner of appointment of either a paymaster’s clerk 
or a passed assistant surgeon. 

The distinction between midshipmen and cadet 
midshipmen originated in the Act of March 3, 1865, 
(13 Stats., 539,) which increased the pay of midshipmen 
after graduation and before prumotion to ensigns. 
This left the students in a sub-grade for pay, which 
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as above shown, received the name of cadet midship- 
men in section 12 of the Act of 1870. The pay, how- 
ever, was left as fixed in the Act of 1862. It is sub- 
mitted that the new designation of a sub-grade of mid- 
shipmen in the Act of 1870, did not affect their classi- 
fication as officers in the Act of 1862. : 


II. 


But we think it can be shown that students at the 
naval academy, however styled, have always been 
oilicars of the Navy in a constitutional as well as in a 
legislative or popular sense. 


When the academy was established by Secretary 
Bancroft, in 1845, by conceatrating there some of the 
professors serving on board ship it was the midship- 
men then in service who were sent there for instruc- 
tion. (Reports Sec’y of the Navy, 1845, p. 3; 1846 and 
1847, p. 13). 


From the beginning midshipmen were, by law, 
styled officers, and required to be appointed by the 
President. (Acts March 27, 1794, and July 1, 1797, Jan- 
uary 2, 1813. 1 Stats., 350 and 524; and 2 Stats., 789). 
The Act of April 21, 1806, (2 Stats., 390,) limited their 
number in time of peace to 150, but by Act of January 
31, 1809, 2 Stats., 514,) the President was authorized 
to appoint 300 additional. 


There can be no doubt that these were inferior 
officers,” whose appointments Congress, by law, had 
vested in the President. 


Section 5 of the Act of March 3, 1845, (5 Stats., 794,) 
directed appointments of midshipmen to be made 
from the States and Territories in proportion to the 
number of representatives and delegates to Congress, 
and section 14 of the Act of August 3, 1848, (9 Stats., 
272,) increasing the number of officers of the Navy of 
of the grade of midshipman to 464, directed their 
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apppintments to be apportioned to the Congressional 
districts. 

It had been customary, before the establishment of 
the school, to appoint midshipmen on probation, with 
a final appointment after a term of satisfactory service 
at sea, and this custom was continued thereafter, with 
an added term of probation at the academy. 

(Soley’s Hist. Naval Academy, pp. 72-73). 


It seems that under their first appointments they 
were styled “ acting midshipmen,“ but they are spoken 
of indifferently as such, and as midshipmen” in the 
reports and estimates of the secretaries, and the num- 
bers, including those at the academy and at sea, were 
kept within the legal limits. (Secy.’s Repts. 1851, pp. 
13, 159; 1852, pp. 304, 456; 1853, pp. 308, 428; 1854, pp. 
401, 444; 1855, pp. 9, 126; 1856, pp. 419, 583; 1857, pp. 
582, 799; 1858, pp. 10, 538; 1859, pp. 1142, 1220; 1860, 
pp. 7, 220). 

Section 1 of the Naval Appropriation Act of August 
31, 1852, (10 Stats., 102,) provided that “ hereafter no 
appointment of midshipman, acting midshipman, or 

pupil at any naval school in the Navy, shall be made 
unless recommended by the Member of Congress rep- 
resenting the district in which the applicant resides, 
in the same manner that cadets at West Point are now 
appointed.” 7 

No portion of this act having been incorporated in 
the Revised Statutes it is still in force, except so far 
as it may have been modified by more recent legisla- 
tion. If cadets at West Point were, in 1852, officers in 
a constitutional sense, then midshipmen, acting mid- 
shipmen, and pupils at the naval schools in the navy” 

must be officers in the Navy in the same sense. 

By Act of March 16, 1802, sections 26 and 27, (2 Stats., 
_ 137,) the President was authorized to “organize and 

establish” a corps of engineers, including ten cadets, 
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to be stationed at West Point, N. Y., and to coastitute 
a military academy. The Act of April 29, 1812, sec- 
tion 3, (2Stats., 721,) allowed 259 cadets to be appointed 
“by the President of the United States” And the 
Act of March 1, 1843, required the appointments to be 
apportioned among the Conzressional districts. : 

That these two provisions of law. last quoted, now 
combined in ssction 1315, R. S., made of the Army 
eidets “inferior officers” in the constitutional sence 
was held by the Court of Claims in Babbits case. (16 
Ct. Cis., 202). 

Let us examine the legislation since 1352, touching 
the students of the naval academy. Additional ap- 
pointments from the District of Columbia, and a large 
and from enlisted boys, without recommendation by 
Members of Congress, were authorized to be made by 
the President by Act» of July 14, 1862, (12 Stats, 565, 
section 3,) and July 16, 1862, (Ib. 385, section 11). 

The latter act and section, as stated in the opinion 
below, required all students to be styled midshipmen. 

It also introduced a new scheme of appointment, 
wiz: by the Secretary of the Navy in cases where the 
Member of Congress failed to recommend a candidate. 
This manner of appointment was followed for cadet 
engineers, when that grade was established by Act of 
July 4, 1864. (13 Stats. 393, Sec. 3). 

The Revised Statates, (Secs. 1514 and 1523,) repeat 
the provisions of the Act of 1862, as to the appoint- 
ments by the Secretary of the Navy. In the case of 
U. S. os. Perkins, (116 U.S. 484,) this court, referring 
to cadet engineers, and adopting the language of the 
Court of Claims said, “ when thus appointed, they be- 
came officers and not employees.” 

Asto the other appointees, the Revised Statutes are 
notso specific, speaking only of their“ nomination” by 
the Secretary upon the recommendation of Members - 
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of Congress. Bat read together with the unrepealed 
Act of 1852, (supra,) it is clear that they are consti- 
tutional officers, to be appointed by the President, 
upon the nomination of the Secretary, and recommen- 
dation of Members of Congress. 


As to the proposition advanced by appellants, that 
conceding students at the academy to be officers in 
the Navy, the time spent by them under instruction 
should not be counted as service, it may be said, that 
if that proposition is not completely disposed of in 
the opinion of the lower court, it must fall before the 
decisions of this coart in U. S. es. Morton, (112 U.S. 1. 
and U.S. es. Denn, (120 U. &, 249). 

In the former case the question was whether an 
army officer could count time passed at the military 
academy at West Point for longevity pay under a 
statute which said “ the actual time of service in the 
Army or Navy, or both, shall be allowed all officers in 
computing their pay.” The court held that undergoing 
instraction at West — crsep enn ieee i 
the Army. 

So tn he Dunne, — — 
apprenticed to learn music was performing service in 
the Navy within the meaning of the act now under 
consideration, and the court held that itwas. So time 
passed, under instruction, at Annapolis must be re- 
garded as service or duty. 

It is to be noticed that in the case of naval students 
the appointment, in strict accordance with the Act of 
1852, is to a grade in the Navy. It does not appear 
that the President is required by law to send these 
appointees to stady at Annapolis, and that he might 
not order them to duty elsewhere. During the late 


war this was done, (Soley’s Hist. Naval Academy, pp. 
107, 108,) and so it would be if a war were now te 
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break out. But in time of peace one of the principal 
duties of a naval officer, of whatever grade, is to re- 
ceive instruction, at the academy, on board practice 
ships, at gunnery or torpedo schools, or the naval 
war college. 
The judgment below should, we submit, be affirmed. 
Joux Pari. Joxss, 
Rongeur B. Lixss, 
For appellee. 
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JULIA A. NUTT, EXECUTRIX, , VS. THE UNITED STATES. 


1 In the Court of Claims. Term 1887-1888. 
Jorma A. Nurr, Executrix of Haller Nutt, Dec’d 
vs. 


h. 1 


Il.—Amended Petition. Filed Nov. 10, 1887. 


The petition of Julia A. Nutt y shows— 

I. she is a citizen of the United States and a resident of 
; Natchez, in the State of Mississippi, and that she is the widow and 
| executrix of Haller Nutt, , who was formerly of said city of 
Natchez, and was a loyal citizen of the United States, and departed 

this life in the year 1564. 

II. That, as the widow and executrix of said Haller Nutt, the peti- 
tioner had certain claims against the Government of the United 
; States ing out of the use and occupation by the Army of the 
N i i , real and personal, belonging to 

8 in 1874 and subsequent she 


the 
taken 
of 


ined and 
stated an account between the United States and this petitioner : 
W 4 
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this petiti the sum of two hundred and fifty-six thousand eight 
h —— -four dollars and five cents ($256,884.05), and he 
so reported to of the United States. 


-IV. That, in acceptance and approval of the finding of the Quar- 
termaster General in the premises and in part payment on such ac- 
count stated the Congress of the United States, by its act approved 
July 5, 1884, entitled “An act for the allowance of certain claims 
Depertment, and for other parposma” provided for the payment = 

rtment, ” provi payment “ to 
Jule A. Nutt, widow and executrix of Haller Nutt, deceased, of 
Adams county, in the State of Mississippi, the sum of thirty- 
3 five thousand five hundred and fifty-six dollars and seven- 
teen cents ($35,556.17),” leaving due to the petitioner upon 

said account stated the sum of $235,002.50. 

The petitioner avers that she is the sole owner of the claim herein 
set ; that no assignment or transfer thereof or any interest 


- therein has been made by her; that she is justly entitled to the 


amount therein claimed from the United States after allowing all 
just credits and offsets, and that the petitioner and her whole family 
ve at all times borne true allegiance to the Government of the 
United States, and have not —— any way — aĩded — 
or given encouragement to ion inst sai vernment, 
she believes the facts stated inthis ition tobe trae. a 
itioner therefore pra —— inst nited States 
for the cam of two b — thirty-five thousand two dollars 
and fifty cents, ($235,002.50,) with interest from July 5, 1884. 
JULIA A. NUTT, Bes 
Per S. P. NUTT, 4 
. Columbia” yi? 

District of Columbi : 

Before me personally appeared S. Prentiss Nutt, attorney for peti- 
—— — ——— — 
1 
tion, be 


Sworn to before me this ninth day of November, A. D. eighteen 
hundred and eighty-seven. 
(szat.} JOHN RANDOLPH, 


Asst Clerk d G 
M. F. MORRIS, 
Attorney for Claimant, 1304 F Street, Washington, D. G 


II- eres Filed by Defendants. 


And now comes the Attorney General on behalf of the United 
States and, answering the petition of the clainiant herein, denies 
each and every allegation therein contained, and asks judgment that 
the petition be dismissed, and as to so much of the said petition as 
avers that the ssid claimant has at all times borne true faith and 
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bellion the said Government, the Attorney General, in pur- 
suance of the statute in such case provided, denies the said allega- 
tions, — 

BERT A. HOWARD, 


— | At Ae General. 


5 IV.—Findings of Fact and Conclusion of Law. Filed January 
* 30, 1888. 7 


Tkis case having been heard before the Court of Claims the Court, 
upon the evidence, finds the facts to be as follows: 


I. 


On the 22d December, 1882, the Quartermaster General, acting 
under and pursuant to the act for the relief of Julia A. Nutt, widow 
— — — — Nutt, deceased, 7th August, 1882 (22 Stat. 

Pee Congress, th the Secretary of War, that 
ned the clans of Mie ulia A. Nutt, as widow and 


— — manner of his in tion and the 
— e farther re- 
as s: 


All the evidence considered, as well as the additional information 
I have been able to gather, warrants me in recommending that 
Julia A. Nutt be paid the following items, which, in my judgment, 
are sufficiently proved by the evidence, viz : 


1 cotton-gin and mill, burned by General Grant’s 


1099 —E—ä˖k4ꝓñ—— —— 0 
1 cypress fence (complete), burned for fuel by General 

Grant's troops — 3,686 40 

Household goods taken by Grant’s troops — 7.155 00 

27 horses and mules, at $150 each _ 4,050 00 

100 loads fodder — 1500 00 


15 bushels corn, at $1 per bushel (receipt filed) 
153,700 bricks, at $7 per M, taken by Union 
122,000 feet cypress lumber, at $45 per M feet, taken 
| 42885 — — — — 
ſenee (eom N — 
6 — at 4 61 each (receipt filed —. 
5 halters, at 35 cents each (receipt filed) : 
700 bales of cottoh burned in gin, 426 pounds to the 
bale, at 37} cents per — — 
4,000 cords of wood, at K — 
1,700 acres corn, 40 bushels to acre, 68,000 bushels, at $1 
1 700 acres pease, 10 bushels to acre, 17,000 bushels, at $2 
2 kegs of nails, at $6 —— 
2 cans of lard oil, at 515. — 
100 barrels of pork, at $15.21 per barrel - — 


Total .... * 
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II. 


The foregoing report was transmitted direct by the Secretary of 
War to Cungress and was not transmitted to or acted upon by the 
accounting officers of the Treasury. 


III. 


r an et ee tn 
appropriation act, uly, 1 t. L. pp. was — 
the Treasury Department paid to the claimant, who — and 
received the same. No receipt, di or acquittance of any : . 
kind was given by the claimant in consideration of such payment. 


Conclusions of Law. 


And upon the foregoing findings of facts the Court decides as con- 
clusion of law— 
The petition of the claimant should be dismissed. 


6 V.—Slatement of Case and Opinion. 


On the 7th of August, 1882, Congress passed an act for the relief 
of the claimant in the following terms: 

That the Quartermaster General of the United States is hereby 
authorized and directed to examine and adjust the claims of Julia A. , 
Nutt, widow and executrix of Haller Nutt, deceased, late of Natchez, in —* 
the State of Mississippi, growing out of the occupation and ao 
U.S. Army, during the late rebellion, of the property of the said er 
Nutt, during his lifetime, or of his estate his decease, including 
live stock, goods, and moneys taken and used by the United States 
or the armies thereof; and he may consider the evidence heretofore 
taken on said claim, so far as applicable, before the commissioners 
of claims, and such other evidence as may be adduced before him 
in behalf of the legal representatives of Haller Nutt, or in behalf off 
the United States, and shall report the facts to Congress, to be con- 
sidered with other claims reported by the Quartermaster General : 
Provided, That no part of said claims upon which said commission- 
ers of claims have on the merits shall be considered by the 
Quartermaster General. (Act 7th August, 22 Stat. L., p. 734.) 

So far as the present action is involved the following are the im- 

t and mandatory words of the act: 

That the Quartermaster General is hereby authorized and directed 
to examine and adjust the claims of Julia A. Nutt, widow and exe- 
cutrix, and shall report the facts to Congress, to be considered with 
other claims reported by the Quartermaster General. 

The Quartermaster General — A investigated the claims, 
and on the 22d December, 1882, made a long and minute report to 
Con which detailed the methods of his investigation and con- 
cluded by recommending the payment of eighteen items, some of 
—— — taken by the army in Mississippi, some ſor 
property destroyed, and all of which amounted to $256 
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report was considered 


moreover, is expressly prohi 

Stat. L., p. 381, sec. 1), from entertaining jurisdiction 
The claimant, therefore, rests the case entirely upon the private act, 
1882, in connection with the report and the 
General and the iation act of 1884. 


demands merged therein, or 
that if not an award it was at least an account stated,” recognized 


and ratified by the iation act which directed the payment 
of what was presu y a portion of the account. 

7 : Opini 

Per Ouriam : 


A final award in which pre-existing demands are merged and 
upon which an action can be maintained involves the mutual sub- 
mission of contested rights to the final determination of an arbi- 
trator whose decision shall be obligatory upon either party; but the 
court is of the opinion that in the present case no si right, legal 
or equitable, was submitted to the arbitrament of the 
General, whose only duty after examining and adjusting the 
“claims” was to “report the facts” for the “consideration” of 


Congress. 

As to the second ground taken by counsel the Court is of the 
opinion that “an account stated” grows out of commercial trans- 
— — ae running account by one party to 
the other his acceptance or acquiescence in its accu and 
amount. It is therefore in legal effect but the liquidation 
tional items into a single amount by the agreement of 


frac- 
— 
press or implied. In the present case the Court is unable to per- 
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ibited by the act 4th Jaly, 1864 (15 
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VI.—Judgment by the Court. 


At a Court of Claims held in the city of Washington on the 30th 
day of January, 1888, judgment was ordered to be entered as 


By ‘the court. 


9 #$VII—Application of Claimant for and Allowance of Appeal. 
Jura A. Nutr, Executrix of Haller Nutt, Deceased, 
vs. 

Tue Untirep Srartes. 


The claimant, Julia A. Nutt, executrix of Haller Nutt, deceased» 
by M. F. Morris, her attorney, comes and moves the court for the 
of an — — of the Court 
pronounced against to preme Court United States. 
M. F. MORRIS, 
Attorney for Claimant. 
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Filed February 6, 1888. 


Allowed in open court Feb 6, 1888. 
W A. RICHARDSON, 


Chief Justice. 
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10 ö In the Court of Claims. 
Joxza A. Nurr, Executrix of Haller Nutt, Deceased, 
j ww. 
* 


Tue Umr Srarzs. 


I, John Randolph, assistant clerk of the Court of Claims, do hereby 
certify that the foregoing are true transcripts of the pleadings in the 
above-entitled cause of the findings of fact by the Court and the con- 
clusion of law thereon, of the statement and opinion of the Coart, of 
the judgment of the Court, of the application of the claimant for and 
the allowance of an appeal to the Supreme Court of the United 


In testimony whereof I have hereunto set my hand and affixed 
the seal of said Court of Claims, at the city of ashington, this 3d 
day of March, A. D. 1888. n 

[Seal Court of Cs 


JOHN RANDOLPH, 
Asst CEE Ct of Claims. 


Endorsed on cover: Court of Claims. No. 1380. Julia A. Nutt, 
executrix of Haller Nutt, deceased, appellant, vs. The United States. 
Filed March 3, 1888. 
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THE UNITED STATES. 


JULIA A. NUTT, Execurnix or Hatize Nort, A 
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Gourt of the Muited States. 


OCTOBER TERM, A. D. 1867. 


, No. 1880. 


JULIA A. NUTT, Execuraix or Hatter Nort, Aprec.axt, 
we. 


THE UNITED STATES. 


Appeal from the Court of Claims. 


BRIEF FOR APPELLANT. 


I. 
STATEMENT OF CASE. 


Haller Natt, a resident and citizen of Natchez, in the State 
of Mississippi, was conspicuously loyal to the United States 
during the war of the rebellion. His house was frequently 
the headquarters of General Grant and other generals of the 
Union Army. He furnished large supplies to the Federal 
troops. He died in 1864, towards the end of the war, leav- 
ing his widow and large family of young children in greatly 
reduced circumstances. 

The widow and executrix made application to Congress 
for payment for the property taken and used by the army; 


and Congress, recognizing the exceptionally meritorious 
character of her claim, and the fact that Mr. Nutt had re- 
ceived safeguards from General Grant for his family and his 
property, passed for her benefit an act approved August 7, 
1882 (22 Stat., 734), which is in the following terms: 


Be tt enacted, &., That the Quartermaster General of the 
United States is hereby authorized to examine and adjust 
the claims of Julia A. Nutt, widow and executrix of Haller 
Nutt, deceased, late of Natchez, in the State of Mississippi, 
growing out of the occupation and use by the United States 
Army during the late rebellion of the property of said Hal- 
ler Nutt during his lifetime, or of his estate after his decease, 
including live stock, goods, and moneys, taken and used by 
the United States or the armies thereof, and he may con- 
sider the evidence heretofore taken on said claim, as far as 
applicable, before the Commissioners of Claims, and such 
other evidence as may be adduced before him on behalf of 
the legal representatives of Haller Nutt or on behalf of the 
United States, and shall report the facts to Congress to be 
considered with other claims reported by the Quartermaster 
General: Provided, That no part of said claims upon which 
said Commissioners of Claims have passed on the merits 
shall be considered by the Quartermaster General.” 


A part, it seems, of the claims of the estate had been pre- 
sented to the Commissioners of Claims, and there had been 
an allowance by that Commission. This part the Quarter- 
master General was to exclude from his consideration, and 
it does not enter into the present case. 

Mrs. Nutt accepted the provisions of the act of Congress. 
In pursuance of the authority thereby conferred upon him 
the Quartermaster General investigated her claims, received 
and considered testimony both on behalf of the claimant 
and on behalf of the United States, and through the.Secre- 
tary of War reported to Congress the result of his investiga- 


tion. He found that property belonging to Haller Nutt, of 
the aggregate value of $256,884.05, had been taken and used 
by the troops of the United States, and he recommended 
payment to Mrs. Nutt of that amount. His report bears 
date on December 22, 1882. 

It does not appear that Congress took any action on the 
subject during that session; but the next Congress, at its 
first session ensuing, by an act approved July 5, 1884, and 
entitled “An act for the allowance of certain claims reported 
by the accounting officers of the United States Treasury De- 
partment, and for other purposes,” directed the payment to 
Mrs. Nutt of the sum of $35,556.17 on account of the claim. 
This act (23 Stat, 552) is as follows : 


“ Be it enacted, &, That the Secretary of the Treasury be, 
and he is hereby, authorised and required to pay, out of any 
money in the Treasury not otherwise appropriated, to the 
several persons in this act named, the several sums men- 
tioned herein, the same being in full for, and the receipt of 
the same to be tuken and accepted in each case asa full and 
final discharge of the several claims examined and allowed 
by the proper accounting officers under the provisions of 
the act of July 4, 1864, since January 6, 1883, namely: 


(Here follows a long list of claimants from Tennessee, 
Kentucky, West Virginia, Indiana, Pennsylvania, Ohio, 
Maryland, Missouri, District of Columbia, Colorado, Illinois, 
Indian Territory, Iowa, and Kansas—which wereall included 
in the act of 1864, whereas Mississippi was not—with the 
several sums allowed to them, respectively. Then the act 
proceeds as follows :) 

i—To Julia A. Nutt, wilow and executrix of 
Haller Nutt, deceased, of Adams county, the sum of thirty- 
five thousand five hundred and fifty-six dollars and seven- 
teen cents ($35,556.17).” 

It may be proper to state, what appears from the records 
6 W ea eae 
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House of Representatives under the caption of “An act for. 
the allowance of certain claims reported by the accounting 
officers of the Treasury Department;” that it provided only 
for payment of claims under the act of July 4, 1864; that 
the provision for the payment to Mrs. Nutt was. not in it; 
that this provision was inserted in the Senate as an amend- 
ment; that at the same time to cover this amendment the 
words “and for other purposes” were added to the caption: 
of the bill; that the House of Representatives concurred in 
the amendment, and the bill, as amended, received the sig- 
nature of the President and became a law. 

It is proper, also, to add that the act of July 4, 1864 (18 
Stat., 381), to which reference is made, was an act to prevent 
the Court of Claims from entertaining jurisdiction of any 
claims growing out of the destruction or appropriation of 
property by the army during the rebellion, and to provide 
that the Quartermaster General and Commissary General, 
respectively, should examine claims of loyal citizens in 
States not in rebellion for stores or supplies farnished or 
taken for the use of the army, and, if found by them to be 
just, should report them to the Third Auditor of the Treas- 
ury, with a recommendation for settlement. It was modi- 
fied by the act of June 14, 1874 (18 Stat., 75), which required 
the Secretary of the Treasury to report these claims to Con- 

for consideration before any payment should be made. 

Mrs. Nutt had no claim pending under the act of July 4, 
1864, nor any other claim whatever than the one in suit 
here. The accounting officers of the Treasury had not 
passed upon her claim. It had never come before them in 
any way; nor had it been examined and allowed subsequent 
to January 6, 1883. It was not affected, therefore, by any of 
the limitations in the act of July 5, 1884, the act which con- 
tained the appropriation of $35,556.17. 

It does not appear by what process of calculation this 
specific sum was reached. Mrs. Nutt received the amount, 
but gave no further receipt for it than the indorsement of a 


draft for the amount, and was not required to give any re- 

It was distinctly understood that it was a payment 
on ‘account, and not a payment in full discharge of. the 
claim. 

She brought suit in the Court of Claims in the nature of 
a suit in assampeit on an implied promise by the United 
States to pay her the sum of $256,884.05, found by the 
Quartermaster General to be due to her, upon the theory that 
the transaction amounted either to an arbitration and award 
or to the equivalent of an account stated between individ- 
uals, and that the payment by Congress of the sum appro- 
priated by the act of July 5, 1884, was an acceptance and 
ratification by that body of the report of the Quartermaster 
General, 


The Court of Claims decided adversely to the claim, and 
from that decision the claimant appeals. 


IL 
ASSIGNMENT OF ERRORS. 


1. The Court of Claims erred in dismissing the appellant's 

2. The Court of Claims erred in adjudging that the Quar- 
termaster General’s finding in favor of the appellant was 
neither an award pursuant to arbitration nor in the nature 
of an account stated. 


3. The Court of Claims erred in adjudging that Congress 
did not accept, ratify, or acquiesce in the Quartermaster 
General's finding. 


4. The Court of Claims erred in holding that the pay- 
ment of part instead of the whole negatived the idea that 
the whole was acquiesced in by Congress and acknowledged 
as an indebtedness. 


5. The Court of Claims erred in adjudging that the ap- 
pellant was not entitled to recover from the United States 
the amount of her claim. 


III. 
BRIEF OF ARGUMENT. 


The appellant respectfully submits the following three 
propositions as applicable to this case : 


1. The reference of the claim by Congress, with the con- 
sent of the claimant, to the Quartermaster General consti- 
tuted, under the special provisions of the act of reference, a 
submission to arbitration, and the Quartermaster General’s 
conclusion or finding was an award pursuant to arbitration, 
upon which suit can be maintained. 


2. If the reference to the Quartermaster General, and the 
finding by him, do not constitute an arbitration and award, 
they are at least the equivalent of an account stated between 
private individuals. 


3. Even if of itself the finding of the Quartermaster 
General did not constitute an account stated, it became such 


by its acceptance by Congress and the appellant. 
1. 


The first question raised is whether there was here a case 
of arbitration and award. 

It is, of course, not an open question that Congress may, 
if it chooses, submit to arbitration a controversy between it 
and a citizen, and that an officer of the Government may be 
selected as the arbitrator. 

Whether the reference of a controversy to an officer of the 
Government for examination and adjustment constitutes 
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an arbitration or not, depends entirely on the act of ref- 
erepce and the agreement of the parties. A reference for 
information is, of course, very different from a reference 
for determination or arbitration. The subject was discussed 
in the case of Gordon (7 Wallace, 188), and in that of Chor- 
penning (94 U. S., 397), and the criterion of distinction is 
the character of the duty to be performed by the referee. 
Where the duty is merely ministerial, a submission to arbi- 
tration is not to be inferred even from the use of such words 
as “ eramine and adjust,” and investigale and adjust.” But 
where judicial duties are imposed on the referee, such as the 
receiving and weighing of testimony, then necessarily an 
arbitration is implied from the use of these or any equiva- 
lent terms. 

When information merely is wanted, Congress usually 
seeks it by means of a joint resolution. It does not resort 
to a formal act. In the present instance, recourse is had to 
a solemn act of Congress, and the powers conferred on the 
Quartermaster General are to have the parties before him, to 
hear and sift the evidence on behalf of both, and to decide 
upon this evidence. Assuredly this confers judicial power 

Bat it is argued that, because Congress directs the Quar- 
termaster General to report the facts to that body and re- 
serves the matter for its own further consideration, there is 
not, and cannot be, the finality of an arbitration in the find- 
ing of that officer. 

Let us examine the circumstances of the case. The char- 
. acter of the appellant's claim was apparent on its face. 
It was for compensation for property taken and used by the 
army, and some of which was destroyed after it had been so 
taken. Unless Congress intended to admit general liability, 
if the facts were of the character stated, any reference to any 
person or tribunal would have been useless and abeurd. 
But upon the theory that the claimant should be paid, if the 
facts were as stated, it referred the claim for the ascertain- 


8 
ment of those facts. What facts? The fact of taking; 
what property, if any, was taken, and the value of it. And 
it was evidently the intention of the act of Congress that 
upon these facts the finding of the Quartermaster General 
should have the force of a special verdict of a jury, and 
should be final and binding. 

The Quartermaster General found these facts; ſound that 
certain property, the items of which he specified, had been 
taken and used by the army, and he found the aggregate 
value of this property to be, as already stated, $256,884.05. 
This statement is an award by the person to whom the case 
was referred to find them. It is final and conclusive. 

What did Congress reserve to itself? It directed the 
Quartermaster General to report the facts to it. That has 
no special significance. An arbitrator should report his 
award to both parties, and especially was it necessary to re- 
port it to Congress in this instance, because no provision 
had been made for payment. 

But Congress reserved further the right to consider the 
facts so to be reported with other claims to be reported by 
the Quartermaster General. That is a right which it reserves 
to itself in cases even where final judgments are rendered. 
The consideration reserved evidently is, whether and when 
and how it will appropriate for payment, if payment has 
been found to be proper. It did not mean to reserve to it- 
self to determine whether any property had been taken or 
not; or, if any of it had been taken, what the value of it was. 
It did not mean to review the decision of the Quartermaster 
General on those points. The Quartermaster General was 
not a mere commissioner to take testimony for the use of 
Congress, but an arbiter to determine certain facte—to de- 
termine what indebtedness, if any, there was on the part of 
the United States to this claimant, and provision for the 
payment of the indebtedness, if any there existed, was what 
Congress reserved to itself. 


In the opinion of the Court of Claims in this case, it is 
said: ° 

“The private act was simply a direction by a principal 
(Congress) to an agent (the Quartermaster General) to inves- 
tigate a demand presented by a third person (the claimant), 
and report the facts for the consideration of his principal. 
If such a statute can be made the basis of legal liability, it 
will be dangerous for Congress to seek information in any 
case or give assistance to any claimant.” 

And this is the contention of counsel for the United States. 
The statemeut is scarcely accurate in any particular. The 
special act for the benefit of the claimant was something 
more than a mere direction from a principal to an agent. 
The duty imposed on the Quartermaster General was some- 


thing more than a mere investigation for the information of 


Congress. It was not a mere er parte investigation involving 
only ministerial discretion. It was an investigation by a 
referee with the parties before him as litigants, accepted as 
such by the parties, and with all the formalities of a judicial 
proceeding. 

If this be simply a direction by a principal to an agent to 
investigate merely for the benefit of the principal the facts 
as to a demand presented by a third person, there was a very 
singular perade of judicial authority, proving a delusion 
and a snare to the claimant. 

The true meaning of the act plainly was to constitute an 
arbitration and award, but to provide that the award should 
not be paid as of course through the accounting officers of 
the Treasury, but should be reserved for a special appropri- 
ation by Congress. 

2. 


But whether there was here a techincal arbitration or not 
it is certain that, in the language of the Court in the case of 
the United States ve. Kaufman (96 U. &, 567), “the allow- . 
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ance of a claim under this statute is equivalent to an account 
stated between private parties, which is good until impeached 
for fraud or mistake.” 

The Kaufman case arose under a general act—section 
3232 of the Revised Statutes—which gave the Commissioner 
of Internal Revenue power, “ upon proper evidence of facts,” 
to make allowance for internal revenue stamps spoiled or 
destroyed. A single claim for such loss or destruction was 
presented to the Commissioner. He examined and allowed 
it; but, for some reason, the accounting officers of the Treas- 
ury refused to pass the claim. The claimant sued in the 
Court of Claims upon the Commissioner’s allowance as upon 
an account stated, and the case was brought here upon ap- 
peal. In its opinion this Court said : 

It would seem to be clear from this statement that the 
allowance of a claim by the Commissioner of Internal Rev- 
enue, under the authority of these statutes and Treasury 
regulations, raised an implied promise on the part of the 
United States to pay any amount that might actually be 
due the claimant under such circumstances, and certainly 
such a claim would be ‘ founded upon a law of Congress.’ 


* * . * * * * * 


“The claim has been presented to and allowed by the 
proper officer. The claimant has pursued the statutury 
remedy to the end. He is satisfied with the decision that 
has been given, and insists upon the payment which the 
Government has undertaken to make. No special remedy 
has been provided for the enforcement of the payment; and 
consequently the general laws which govern the Court of 
Claims may be resortec to for relief, if any can be found 
applicable to such a case. This is upon the principle that 
‘a liability created by a statute without a remedy may be 
enforced by an appropriate common-law action.’ (Pollard 
vs. Bailey, 20 Wallace, 527). And as against the Govern- 
ment there are no common-law actions, any appropriate ac- 
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tion within the scope of the jurisd ietĩon of the Court may 
‘he resorted to, unless specially prohibited. Here the right 
has been given, and a liability founded upon a law of Con- 
gress created. Of such liabilities the Court of Claims has 
jurisdiction, and no other remedy has been provided. 


* * z = = * = 

“It is now insisted that the finding of an allowance by 
the Commissioner is not enough, and that the Court should 
have gone behind the allowance and found the facts in re- 
spect to the original claim. Such, we think, is not the law. 
To say the least, the allowance of a claim under this statute is 
equivalent to an account slated between private parties, which is 
good until impeached for fraud or mistake. It is not the allow- 
ance of an ordinary claim against the Government by an 
ordinary accounting officer, but the adjudication by the first 
tribunal to which.the matter must by law be submitted. 
Until so submitted and until so adjudicated there is not 
even a prima facie liability of the Government; but when 
submitted and when allowed upon the adjudication the lia- 
bility is complete until in some appropriate form it is im- 
peached. When, therefore, the Court found the adjudica- 
tion against the Government without impeachment the 
liability to pay was established. We do not decide that in 
the Court of Claims the adjudication of the Commissioner 
may not be impeached, but we do decide that until im- 
peached it is binding, and that the affirmative of the im- 
peachment is upon the.Government.” 

Here there was a special, not a general, act. But the special 
act for the benefit of Mrs. Nutt was broader in its scope than 
the general act in the Kaufman case. Otherwise, the prin- 
ciples laid down in the Kaufman case are precisely appli- 
cable to the present and should govern it, 


In the opinion of the Court of Claims it is said: 


“ An account stated grows out of commercial transactions, 
being the rendition of a running account by one party to 
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the other and his acceptance or acquiescence in its accuracy 
and amount. It is, therefore, in legal effect but the liquida- 
tion of fractional items into a single amount by the agree- 
ment of parties, express or implied. In the present case the 
Court is unable to perceive in the report of the Quartermas- 
ter General a single element of an account stated. There 
was no running accuunt between the parties ; there Lad been 
no transactions which brought them within the usage of the 
law of merchants; the account was not rendered by one 
party to the other; time did not run against the Govern- 
ment so as to raise a presumption of acquiercence, and the 
subsequent payment of a part instead of the whole negatived 
the idea that the whole was acquiesced in by Congress and 


acknowledged as an indebtedness.” 


This is directly in the face of the decision of this Court 
in the Kaufman case. In that cause there was no running 
account, no fractional items, no commercial transactions, no 
technical rendition of an account by one party to the other, 
no formal acceptance.or acquiescence by the Government. 
There was bat the statement of one single claim by a party 
against the Government; and yet that was held to be equiva- 
lent to an account stated between private individuals. 

It is a little difficult to understand what is meant by the 
statement in the opinion that “ time did not run against the 
Government so as to raise a presumption of acquiescence.” 
If time can rup at all against the Government, more than 
the usual time, which is three or four months, had run in 
this instance; and if time cannot run at all in this connec- 
tion, then there never can be any inference of acquiescence 
by the Government in any case from the mere lapses of time. 
So that in neither event is there any argument against the 
appellant to be based upon that ground. 
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3. 


* 

It is insisted that there was no acquiescence by Congress 
in the finding of the Quartermaster General, and no ac- 
knowledgment by it of the whole amount as an indebted- 
ness. It is our claim that there was precisely such acquies- 
cence and such acknowledgment, and that such acquiescence 
and acknowledgment perfected our cause of action. 

Upon the report of the Quartermaster General the sole 
action of Congress was simply to appropriate a certain sum 
to be paid to the appellant on account of her claim. There 
was nothing but the legal inference that is to be drawn from 
a payment on account. 

Now, as between individuals, if we take the construction 
of the act of August 7, 1882, as the Court of Ciaims takes it, 
most strongly against the appellant, and regard that act 
merely asa direction from a principal to his elerk to farnish 
to him a statement of a claim or account presented by a 
third party, who is referred to the clerk to aid him in pre- 
paring the statement, and who acquiesces in the statement 
as made by the clerk; and thereupon, with that statement 
before him, the principal, without a word either of assent or 
Gissent, pays to the third party, on account of this precise 
claim, a smaller sum than that stated by the clerk to be due, 
most undoubtedly such payment would be construed in law 
to be an acknowledgment of the correctness of the statement - 
as the amount of a present subsisting indebtedness. It is 
presumed that no authorities need be cited in support of a 
proposition of law as plain as this. 

Now, is there any ren to construe the law differently 
when the Government is a party—to hold that although 
part payment on account by an individual is an acceptance 
and acknowledgment of the whole, part payment by the 
Government, on the contrary, negatives the idea of acknow!- 
edgment and acceptance? This would be to make one law 
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for the Government and another for the individual under 
precisely similar circumstances. It is respectfully submitted 
that this cannot be the rule of construction. 

Even if we concede that it was competent for Congress to 
disregard the Quartermaster General's finding, to go behind 
it, to admit liability for some items but not for others, and to 
provide payment for those for which it admitted -liability, 
without thereby committing itself to an acknowledgment of 
the remainder of the alleged indebtedness, it is sufficient to 
say that Congress has not done that here. With the whole 
claim before it, without a word of dissent, it directs a pay- 
ment on account. Dissent in such a case certainly requires 
to be evidenced in some other way than by an act which 
between individuals is uniformly construed to mean assent. 


4. 


Repudiation of liability for the whole indebtedness, as 
stated by the Quartermaster General, might possibly have 


been inferred, if Congress, in the appropriation act of July 5, 


1884, had provided in Mrs. Nutt’s case, as in the cases of the 
other claimants therein mentioned, that the sum appropri- 
ated should be received in full satisfaction of the whole claim 
and demand. 

Counsel for the Government, it is true, labors very strenu- 
ously to torture the act into a bar of this claimant, as well 
as of the others, but neither in word nor in spirit has the act 
any such meaning. 

The act requires that the sums appropriated should be 
received in full of claims under the act of July 4, 1864. The 
appellant’s claim did not come under that act. She had no 
claim then or at any other time under that act; nor was 
her claim reported by the accounting officers of the Treas- 
ury. None of the limitations in the act can, by any possi- 
bility of reasonable construction, be held to apply to the ap- 
pellant’s claim. The appropriation in her favor was not 
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required to be taken in full satisfaction of her claim as those 
in favor of the other claimants were; and if Congress had 
intended that it should be, it was easy enough to alter the 
language of the act so as to provide to that effect. That it 
did not so provide is evidence, so far as it affords any evi- 
‘dence at all, that the intention of the legislative power was 
quite the reverse. 


5. 


The items of Mrs. Nutt’s original claim, as finally stated 
by the Quartermaster General, are set forth in the findings 
of fact made by the Court of Claims. But it should be re- 
membered that the suit is not upon these, but upon the ac- 
count stated, upon the sum total found due—in other words, 
upon the Quartermaster General's finding as to the amount 
due from the United States to the appellant. 

The items of the claim were not in controversy in this 
case, although counsel for the Government seems to make a 
point on the fact that some of them were of a class for which 
the Government has not usually paid, though it has also some- 
timesdone so. If proof were competent, it could easily enough 
have been shown that the items of property destroyed were 
destroyed after they had been taken into the useof the army, 
and when they had, in fact, become the property of the 
United States; and it could also have been shown—indeed, 
it is part of the public history of the time—that Haller Nutt 
was conspicuously loyal during the war, and that General 
Grant had taken the special precaution to give him a safe- 
guard for himself, his family, and his property, by which the 
United States became legally and morally bound to insure 
him against loss through the act of their own forces; and 
it was these well-known circumstances that induced Congress 
to pass the special act of August 7, 1882, for the benefit of 
his widow and executrix, and to make that act broad enough 
to cover items of property for which payment was not usu- 
ally made. 


16 


6. 


The appellant's claim was for more than a million of dol- 
lars. She honestly believes that the amoant found by the 
Quartermaster General, for which payment should be made, 
fell very far short of what was justly due; but she acquiesced 
in it, in the hope that she might thus terminate long years 
the original claim and the original amount of it, and there 
were no technical difficulties of jurisdiction in ber way, 
would she not be held bound by the Quartermaster Gen- 
eral’s finding? Would she not especially be held bound 
by it, in view of her acceptance of a certain payment on 
account of it? And is she to be held bound and thé United 
States not held to be bound? It is precisely this one-sided- 
ness that this Court refused to recognize in the case of Gor- 
don vs. United States (7 Wallace, 188). The transaction, if 
binding at all, must be equally binding on both parties to it. 


7. 


If the appellant is entitled to recover at all in this case, it 
is submitted that, under the recent act of March 3, 1887 (24 
Stat., 505), she is entitled to recover not only the principal 
‘sum found by the Quartermaster General to be due, but 
also interest on it from December 22, 1882, the date of the 
finding. 

The act in question, which expressly repeals all inconsist- 
ent acts, gives the Court of Claims juriediction of “ all claims 
founded upon the Constitution of the United States, or any 
law of Congress, except for pensions, or upon any regulation 
of an Executive Department, or upon any contract, express 
or implied, with the Government of the United States, or 
for damages, liquidated or unliquidated, in cases not sounding in 
tort, in respect of which claims the party would be eniiiled to 
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redress against the Uniled States cither in a court of law, equity, 
or admiralty, if the United Slates were suable.” 

Damages for the violation of contracts are intended to be 
covered by this act. And for the violation of contracts for 
payment of money interest is given, as between individuals, 
by way of damages for the failure to pay when payment 
should have been made. If, therefore, there was either an 
award or an account stated in this case, and an implied con- 
tract thereon, interest is recoverable under this act upon the 
amount of the account stated for the failure to pay the same. 
Unless the act is intended to cover cases of this kind, it is 


meaningless. 
8. . 


It is respectfully submitted that the judgment of the Court 
of Claims was erroneous and should be reversed, and that 
judgment should be entered for the appellant for the amount 
of her claim. 

M. F. Morais, 
Adtorney for Appellant. 
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Ocroser Term, 1887. 


Julia A. NUTT, EXECUTRIX 2 
Haller Nutt, deceased, appellant. No. 1380. 
r 


THE Uxrrep STATES. 


| APPEAL FROM THE COURT OF CLAIMS. 


In addition to the oral argument in the Court of Claims 
requests for conclusions of law and a printed brief of ar- 
gument were submitted, which are substantially repro- 
duced below. 

The Coart of Claims is requested to find conclusions of 
law, a3 follows : 

Firat. The amended petition does not state facts suffi- 
cient to constitute a cause of action against the United 
States. 

Second. Congress has not, by the provisions of any law, 
conferred jurisdiction upon the Court of Claims to hear, 
determine, and enter judgment in any manner whatever 
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upon the claim mentioned and described in the act of 
August 7, 1882, or in the amended petition of the claim- 
ant. 

Third. The jurisdiction of the Court of Claims is barred 
herein by the provisions of section 1 of the act of July 4, 
1864, which prohibit the said court from taking general 
jurisdiction of the said class of claims. 

Fourth. The claimant is estopped and barred from the 
prosecution of this claim in the Court of Claims under the 
provisions of the act of July 5,1884. The claimant hav- 
ing voluntarily accepted and received the amount appro- 
priated by said act, the provisions thereof became, and 
have remained, a pertect bar to the prosecution of this 


claim. 
I.—STATEMENT. 


The claim in this case is not without a history. As it 
has grown older so has it grown larger. Payments made 
to the claimant have rather tended tu increase than de- 
crease the amount. In May, 1871, it was presented to 
the Southern Claims Commission, numbered 994, and 
the aggregate amount thereof, as then presented, was. 
$117,459.92. An allowance of $56,368.25 was made and 
paid. 

The claimant continued to seek relief in Congress, and 
on 7th August, 1882, an act was passed for her relief (22 
Stat. L., 734). The act prohibited the examination of that 
part of the claim by the Quartermaster-General which 
had been examined, considered, and passed upon on the 
merits by the Commissioners of Claims, but it author- 
zed and directed him to examine and adjust the claims 
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mentioned in the act, and to report the facts to Congress, 
there to be considered with other claims reported by the 
Quartermaster-General. The report of the Quartermas- 
ter-General under said act will be found in House Ex. 
Doc. No. 53, Forty-seventh Congress, second session. 

The claimant avers in the petition that the Quarter- 
master-General, in the discharge of his duties under said 
act and by his report of the facts to Congress, stated an 
account between the claimant and the United States. It 
must be understood, therefore, that the claimant sues to 
recover solely upon the allegation of an “account stated,” 
for she alleges that there is “due to the petitioner upon 
said account stated the sum of $235,002.50.” But, having 
made one allegation in the petition, claimant proceeds to 
catch at other matters not counted upon therein, to aid her 
in obtaining judgment in this case. Hence the argument 
of counsel for claimant is not confined to the allegations of 
the petition, but is used as though it were a net for the 
purpose of catching on to some point or theory that may 
possibly bring the claim within the jurisdiction of the 
court, regardless of the contents of the petition or of the 
assumed foundation of the claim. 

Executive Document No. 53 (supra) contains a full 
history of the claim, its investigation, and the reports 
thereon. 

The Quartermaster-General made his report, pursuant 
to the private act of August 7, 1882, to the Secretary of 
War on December 22, 1882. The Secretary of War 
transmitted the report, with the papers pertaining to the 
same, to the President pro tempore of the United States 
Senate on January 11, 2883. 
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Upon the report of the Quartermaster-General, Con- 
gress allowed the claimant $35,556.17. (23 Stat. L., 
552-586.) 

The claimant ac:epted a draft for said sum under the 
terms and conditions imposed by said act. 

The Quartermaster-General, upon facts found by him, 
recommended, without authority of law, the payment for 
certain items, amounting to $256,884.05, but Congress 
only appropriated for $35,556.17. It is now claimed that 
Mrs. Nutt, executrix, has a right of action in this ‘court 
for the residue of the amount so recommended by the 
Quartermaster-General, to wit, $235,002.50, as on an ac- 
count stated. 

Counsel for claimant argues the fqllowing propositions : 
(I) Arbitration and award; (2) an account stated; (3) rati- 
fication of the finding of the Quartermaster-General by 
Congress in making an appropriation upon the findings 
of said Quartermaster-General ; (4) claim for interest under 
act of March 3, 1887. 

II.—ARBITRATION AND AWARD. 


It will be observed that these are all purely legal ques- 
tions, and relate primarily to the jurisdiction uf the court. 

The Court of Claims has never had jurisdiction to 
enter judgment for the value of any of the things men- 
tioned, and alleged to have been taken from the claimant, 
unless the cotton is an exception, and any right of action 
that existed as to this item has long since been barred. 
The petition is an original one, and the jurisdiction of 
the court over the subject-matter of the claim must be 
found within the provisions of section 1059 of the Revised 
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Statutes. If, therefore, there is no award or no account 
stated, there is no jurisdiction ; and these matters must 
be determined by the power and authority conferred by 
Congress on the Quartermaster-General by the act of 
August 7, 1882. The Quartermaster-General was, by 
the act, authorized and directed to examine and adjust 
the claims of Julia A. Nutt, upon such evidence as is 
provided for in the act, and he “shall report the facts io Con- 
gress to be considered with other claims reported by the 
Quartermaster-General.” 

It is contended by counsel for claimant that the action 
of the Quartermaster-General under the act was in effect 
an award. If this contention can be maintained, then the 
findings of every tribunal or commission which has been 
authorized to find and report facts to Congress constitute 
an award, notably the facts reported by the Southern 
Claims Commission (16 Stat. L., 524), or the findings of 
fact made by the Court of Claims under the Bowman Act, 
as well as the findings made by similar commissiens and 
tribunals. 

It is argued that Congress intended to confer judicial 
power on the Quartermaster-General in the examination 
of this claim under the private act, and that he was 
directed to report a “conclusion” This is stronger lan- 
guage than the act warrants. There is a material differ- 
ence between a direction to report the FACTS and a direc- 
tion to report a CONCLUSION. The act did not even au- 
thorize the Quartermaster-General to make a RECOMMEN- 
DATION. Congress wanted the facts, and judicial fanctions 
were not essential for the purpose of obtaining them. 
They were obtained ministerially,and under the act Con- 


gress reserved the power to apply the law when the facts 
had been reported. The familiar principle or practice in 
the Court of Claims under the Bowman Act, that the court 
finds the facts and Congress applies the law, is applicable 
to this case. 

The Quartermaster-General was simply an auxiliary to 
Congress in ascertaining and reporting the ſacis, and noth- 
ing more. His power was ministerial, and not judicial. 
The attempt to give him any other status is to pervert the 
intention of Congress, and to improperly construe the act 
under which he received his authority. It is not an un- 
common thing for Congress to ask the assistance of offi- 
cers, courts, and commissions in ascertaining the facts 
concerning pending claims without the intention of grant- 
ing to them judicial functions. This is one of that class 
of cases. Judicial functions were not required in the ex- 
amination and adjustment of this claim for the purpose 
of reporting the facts to Congress, nor were any such 
powers conferred by the act. An er purte examination 
into the facts of the claim was all that was authorized by 
the act. 

It is clear, therefore, that the report of the Quarter- 
master-General was not an award. 

Hayburn’s Case (2 Dall., 409), decided in 1792, is in 
point. This case is cited with approval in United States 
v. Ferreira (13 How., 50, 51), in the following language : 

For every judge of the court, except Thomas 
Johnson, whose opinion is not given, had formally 


expressed his opinion in writing that 
pos when the decision — 


Secrelary 
by the court as a judicial power. 
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The claim of Mrs. Nutt, as reported to Congress by the 
Quartermaster-General under the act of August 7, 1882,.is 
not entitled to consideration as a decision, for it is only a 
report of facts. The counsel for claimant cites several cases 
upon the question of arbitration and award. 

In Bruce’s Case (1 C. Cis. R., 343) a claim was referred 
by resolution of Congress to the Chief Engineer for exami- 
nation and report. Congress passed an act to pay the claim- 
ant a less amount than was hypothetically reported, which 
amouat was accepted. Bruce sued for the difference. 
The court held that the Chief Engineer was in no sense an 
arbitrator or referee. He was a medium of information 
to Congress upon an er parte authority and direction for 
that purpose. 
In Gordon's Guse (ibid., 1) the court held that the di- 
rection by Congress to an accounting officer to restate an 
account was not a submission to arbitrament, because there 
was no mutuality of obligation, and the act authorized 
was a ministerial one. 

In Gilber@s Case (ibid., 108) the court held that the 
award of a public officer, made pursuant to an express 
submission by Congress, which is paid by the Government 
and accepted by thefclaimant, is conclusive and final and 
binds both parties. 

In Lavalette’s Case (ibid., 147) the court held that the 
finding of a judge, which by the terms of a special act of 
Congress is made subject to the revision of the Secretary 
of War, is an award, but that the Secrelary’s approval is 
T The judge acts as a com- 


— Carmick & Ramsey Cuse (2 C. Cis. R., 126) the 
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cases of Gordon, Gilbert, and Kellog are reviewed and 
affirmed. Congress directed an award in the case, and 
appropriated money to pay the same. Thecuurt held that 
an acceptance by the claimant made the award binding on 
both parties. The contrary was held in Bogurt s Case 
(ibid., 159) on an award upon a contract by an Auditor. 

In Chorpenning’s Case (3 C. Cls. R., 140) the court held 
that the action of the Postmaster-General required the 
exercise of a judicial discretion, and was final and con- 
clusive. The court adds: 


But it is not vet determined in the Court of Claims 
whether such an adjustment is to be deemed the 
award of an arbitrator, or the decision of a special 
tribunal, clothed with exclusive jurisdiction, No 
decision has yet been rendered against the Government 
on any such award: The petition was dismissed.. 
(See 94 U. S. R, 397.) 


For the opinion of the Supreme Court in Gordon’s Case 
on appeal (1 C. Cis. R., 1) see 7 Wallace, 188, or 7 C. Cis. 
R.,46. The reasoning of Mr. Justice Grier as to what does 
and does not constitute an arbitration is worthy of the 
especial attention of this court. We contend that in the 
instructions in the special act to the Quartermaster-General 
in this case as in that, Congress reserved “ to itself the 
power to approve, reject, or rescind, or to otherwise act in 
the premises as the exigencies of the case might require.” 

Chorpenning’s claim came up for hearing again at the 
December term, 1875 (11 C. Cis. R., 625), and the peti- 
tion was again dismissed. The court decided at that time 
every important and material question that can arise in 
the case at bar, and all the rulings therein are against the 
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present claimant. The Supreme Court affirmed the first 
decision on appeal, and used stronger language than had 
been used by the court below. (12 C. Cis. R., 110; 94 U. 
S. R., 397.) 

Tnasmuch as the cuurt could not entertain original j juris- 
diction of this claim, the same having been prohibited by 
the act of July 4, 1864, it can not entertain jurisdiction 
of an action on an award made by the Quartermaster- 
General, even if it were granted that an award exists in 
this case. Luddington’s Case is in point (15 C. Cis. R., 
453). 

In Huffman’s Case (17 C. Cls. R., 55) the court says: 

Where a statute directs an executive officer to ex- 
amine a class of claims and report them to Congress, 
there to await legislative action, the report has not 


the final character of an award, and no action can be 
maintained upon it * * * 


Kaufman’s add Cla. R. 686) ie relied on by the 
claimant. In Luddington’s Case (supra) the Court of 
Claims has stated why it could not take jurisdiction of 
claims for property such as the claimant’s even upun an 
award. Section 1 of the act of July 4, 1864, prohibits 
and bars such jurisdiction. 

The report of the Quartermaster-General under the act 
of August 7, 1882, amounted to no more than the reports 
made by the Southern Claims Commission under the act 3d 
March, 1871, or the reports made by the Court of Claims 
under the Bowman act. None of the reports made by 
these respective commissions or tribunals are judicial; the 
decisions are not final; but they are the reports of a spe- 
cial committee, charged with a preliminary investigation, 
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the final decision thereon being in Congress. (Dodd v. 
United States, 21 C. Cis. R., 117.) 

Mrs. Nutt’s claim is of that class which possesses no 
merit in law. The policy of Congress has always been 
not to recognize such merit in either its general or special 
legislation. The laws of Congress have never gone fur- 
ther in legal effect than to authorize some special com- 
mittee to make a preliminary investigation and report of 
the facts. The final decision has always been reserved by 
and to Congress. 

There is nothing in the act of August 7, 1882, to indi- 
cate a change of policy in favor of Mrs. Nutt. In fact, 
there is everything to indicate that the claim was to be in- 
vestigated, reported, and treated as other claims of its class 
in such preliminary investigation. 

The powers of the Quartermaster-General were re- 
stricted to the provisions in the act. He was authorized 
and dĩrected (I), to examine and adjust the claims of Mrs. 
Nutt * * * fur live stock, goods, and moneys taken 
and used by the United States or the armies thereof; (2), 
he may consider the evidence, etc. ; (3), he shall report the 
faels to Congress, to be considered with other claims re- 
ported by the Quartermaster-General ; (4), heis prohibited 
from investigating a certain part of the claims. 

(a) The Court of Claims has heretofore decided what it 
is to examine and adjust a claim under a law similar 
to the one by which this claim was referred to the Quar- 
termaster-General. So much of the language as is perti- 
nent to the point is reproduced, to wit: 

We have here the simple, naked power “ to inves- 
tigate and adjust.” There is no power to “settle,” 
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no power to determine equities, no power to make 
“ allowance” otherwise than upon the rules of ad- 
justment laid down in the joint resolution ; but the 
whole capacity conferred is merely to adjust. 

And isit toadjust? According to Worcester, 
it is “to prepare and put in order for settlement ;” 
and according to Webster, “to settle or bring to a 
satisfactory state, so that parties are as to the 
result.” Manifestly, every arbit contains an 
adjustment and more; but equally manifestly every 
adjustment does not contain an arbitration. In no 
sense are the words adjust and “ arbitrate” con- 
vertible terms. It is, therefore, quite in vain to con- 
tend that the joint resolution involved in this case 
was a submission by the Government to an arbitra- 
ment and award. (Chorpeaning’s Case, 11 C. Cis. R., 
629.) 


We submit that to “investigate and adjust a claim, as 


provided in the Chorpenning resolution (16 Stat. L., 673), 
and to “examine and adjust” the claims as provided in 
the act in relation to Mrs. Nutt’sclaims (22 Stat. L., 734), 
is one and the same thing. : 

(6) The Quartermaster-General was authorized and di- 
rected to consider such evidence ex parte as he deemed 
proper in ascertaining the facts. There was no difference 
in his power in this respect and that of other officers, 
courts, commissioners, or tribunals that have been author- 
ized by similar laws to perform ministerial duties. 

(e) His power and authority did not extend beyond re- 
porting the facts to Congress. His recommendation that 
any sum be paid was unauthorized by law and void. 
When the facts were reported, they were to be considered 
in the same manner with like claims reported by the 
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Quartermaster-General. What other claims were re- 
ported under the laws of Congress by the Quartermaster- 
General? It will be seen by the terms of the act that 
Mrs. Nutt's loyalty was no longer in question. Hence 
the claim was properly classed with those of other loyal 
claimants whose claims had been reported to Congress by 
the Quartermaster-General. It was simply classed by 
the act for the consideration of Congress with other claims 
reported by the Quartermaster-General. That it was so 
classed in its consideration is shown by the Appropria- 
tion Act of July 5, 1884 (23 Stat. L., 586). 

(d) He was prohibited from the consideration of such 
part of Mrs. Nutt’s claims as had been passed upon on 
the merits by the Southern Claims Commission. 

The above is, in brief, a fair construction of the act in 


connection with decisions bearing upon arbitration and 
award. There is nothing in the language of the act that 
shows Congress intended to submit to an arbitrament. 
That it was not an arbitrament is plain not only from the 
terms of the act, but from the various decisions of the 
courts to the contrary, which are based on similar acts of 


Congress. 


III.—Awn Account Staten. 


The claimant relies chiefly upon the ground of an ac- 
count stated for recovery in this action. Just how the 
claim can be treated as an account stated is not clearly 
disclosed. The property was taken by and for the use of 
the Army. It consisted of stores and supplies. It never 
was an account against the Government, but a claim. It 
has never been recognized as possessing any legal status 
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or merit. The accounting oificers of the Government 
have never been authorized by law to take cognizance of 
it for any purpose whatever. It is not now therefore, and 
never was, even an account against the Government. 
Whatever recognition this claim and others of its class 
have received from Congress has been a matter of grace, 
and not because they were legal demands on account or 
otherwise. No account has ever existed. This is evident 
from the character of the claim and its origin. Without 
an account upon which to base it there can not be an ac- 
count stated. What is an account? 


An «ner negerthy gehen ego — 
transactions, as payments, purchases, sales, 
debts, credits, etc., in most cases showing a balance 


or result of comparison between items of an 
nature, ¢. g., receipts and payments. —2 
je & Law. Law Dict.) 

P statement of the mutual demands in 
th mtr of dct and eet tween parte er 
out of contracts or some fiduciary relations. _ 
viers Law Dict.: Whitewell v. Willard, 1 Mete. 
(Mass.), 216; Me Williams v. Allan, 45 Mo., 573.) 


It is, we think, indisputable that the peculiar character 
of the claim described in the act of August 7, 1882, and 
which the Quartermaster-General was authorized to ex- 
amine as to the facts, does not come within any of the 
above definitions of an account. 

There was no implied responsibility on the part of the 
Government for the property mentioned in said act, either 
created by law or otherwise. It was a claim which Con- 
gress could entertain or reject at its pleasure, and in its 
rejection no legal obligation would have been violated. 


* 
9 
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The right to finally dispose of the claim has always been, 
and now remains, in Congress, where it has been treated 
as a claim without legal merit, and not as an account. 

If there was no account, how then could there have 
been an account stated? What is an account stated? 


When two persons, having monetary transactions 
together, close the account by agreeing to the balance 
appearing to be due from one of them, this is called 
an account stated. (Sweet’s Law Dict. ; reh & 
Law. Law Dict.; Black. Com., III, 164; Chitty 
on Contracts, 599 ef seq.; Reinhardt v. Hines, 51 
Miss., 344; McCall v. Nave, 52 Miss., 494; Steb- 
bins v. Niles, 25 Miss., 267; Zacarino v. Pallotti, 49 
Conn., 36.) 

A stated account properly exists only where ac- 
counts have been examined and the balance admitted 
as the true amount between the parties without hav- 
ing been paid. (Stebbins v. Niles, supra; McCall v. 
Nave, supra ; Reinhardt v. Hines, supra.) 

The claim in this case did not originate in monetary 
transactions between the parties. It is not made up of 
receipts and payments ; not a cent of it has ever been rec- 
ognized as due from the Government and unpaid ; nor has 
any balance even been admitted by the Government as the 
true amount between the parties. Hence it is plain that 
Mrs. Nutt may have a claim, but it does not amount to 
either an account or an account stated. 

In Zacarino v. Pallotti (49 Conn., 36) the court says: 


An account stated is an agreement between 
sons who have had previous transactions, fixing the 
amount due with respect to them. 


No such agreement has been made in regard to the sub- 
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ject-matter of this claim. The Quartermaster-General had 
no authority under the law to make, or bind the Govern- 
ment by, any such agreement. He did not undertake to 
do so. Congress has never expressed an intention to agree 
to a stated account on any terms. In its action on the re 
port of facts made by the Quartermaster-General, Con- 
gress expressed a contrary intention by the appropriation 
of a smaller amount than shown by such facts, upon the 
express condition that its acceptance should be a payment 
in full of the whole claim. (23 Stat. L., 586.) 

The claimant’s counsel base the “ account stated ” upon 
the ground that the Quartermaster-General recommended, 
after a full statement of all the facts, that Mrs. Nutt was en- 
titled to be paid for certain items in the sum of $256,884.05. 
As before stated, the recommendation was not one of the 
facts asked for by Congress; it was not authorized by the 
act, and is a nullity. It would not amount to an account 
stated in any view of the case, inasmuch as it lacks all of 
the essentials that are required to make up the agreement 
to constitute such an account. A recommendation, even 
if authorized, made to Congress by the Quartermaster- 
General, would not make an account stated. There must 
have been an agreement between the Government and 
the claimant in order to reach any such result. A third 
party can not agree to a balance for them. 

The case of Kaufman v. United States (96 U.S. R., 567) 
is cited in behalf of the claimant. We have heretofore 
attempted to distinguish this class of claims, which are 
undoubtedly founded upon a law of Congress, from the 
one now under consideration. Mrs. Nutt’s claim has 
never been granted a day in court. In fact, the jurisdic- 
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tion thereof has been specially barred by the provisions 
of the act of July 4, 1864. 

It would be folly to assert this court could take juris- 
diction of this claim under the act of August 7, 1882. 
And is it not equally preposterous to attempt to found 
the jurisdiction of the court upon any action of the officer 
thereunder, whether it is called an award or an account 
stated? The acts of the officer in this instance, made in 
pursuance thereof, can not transcend the provisions of the 
act of Congress under which he gets his authority. In 
other words, if this claim can be bronght within the rul- 
ing in the Kaufman Case (supra), will it not be a claim 
founded upon a law of Congress? 

Where is the law of Congress upon which to found the 
claim of Mrs. Nutt? It can not be claimed that the act 
of August 7, 1882, is such a law. How then can the report 
of the Quartermaster-General confer jurisdiction in any 
manner whatever upon the Court of Claims? The claims 
and the law in relation thereto are not alike. For the 
distinction see Luddington’s Case (15 C. Cis. R., 453). 

The claimant’s counsel proceeds in this case upon the 
theory, which is a mistake, that the Quartermaster- 
General was authorized to adjudicate Mrs. Nutt’s claim. 
The act neither expressly nor impliedly authorized an 
adjudication by the Quartermaster-General. Congress 
reserved the right of adjudication to itself. The Quarter- 

- master-General was directed to find and report the facts to 
Congress upon which such adjudication was to be made. 

Congress never parted with its judicial power over the 
claim by remitting it to any tribunal for adjudication. It 
is the only tribunal that has ever had the power to adju- 


* 
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dicate, allow, and pay whatever sum it may have ascer- 
tained frum the facts repurted by the Quartermaster-Gen- 
eral to have been due the claimant. 

Whether Congress has not so adjudicated, allowed, and 
paid whatever amount has been found due the claimant 
upon a fair and proper consideration of such facts is a 
question for the consideration of the court. 


IV.—RATIFICATION. 


If the counsel for the claimant is serious in urging the 
right of Mrs. Nutt to recuver upon a ratification by Con- 
gress of the findings of the Quartermaster-General, then 
it is to be presumed that it is admitted that such Quar- 
termaster was unauthorized to make either an award or an 
account stated. For a “ ratification is where a person 
adopts a contract or other transaction which is not binding 
on him, because it was entered into by an unauthorized 
agent (Leake Cont., 268), or the like.” (Rapalje & Lawr. 
Law Dict.) 

To base the claim in this case upon a ratification is in 
effect to declare the Quartermaster’s report of facts, which 
is called an award or account stated by the claimant, the 
act of an unauthorized agent, and to abandon the ground 
heretofore contended for by the claimant, that the so- 
called award and account stated ever had any binding 
force within themselves. In seeking to recover upon this 
ground it must be regarded that the claimant has aban- 
doned the other two. 

What, however, is the foundation for a ratification? It 
must be remembered that Congress remitted the claim of 
Mrs. Nutt to the Quartermaster-General by special act, 
17595—2 
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with authority to examine and adjust it and to report the 
facts to Congress, to be considered with other claims reported 


by the Quartermaster-General. By this character of remit- 


tance, or special reference of the claim, Congress reserved 
to itself, as decided in Gordon's Case in the Supreme 
Court, “The power to approve, reject, or rescind, or to 
otherwise act — the premises as the exigencies of the case 
might require.” 

That — r — was not ap- 
proved in solido is apparent; there was nothing to rescind ; 
that the greater part of it was rejected is equally apparent ; 
that Congress proceeded to otherwise act in the premises, 
as the exigencies of the case required, by the appropria- 
tion of such sum as was deemed proper upon the facts 
reported, is equally clear. Did the exercise of the pow- 
ers reserved by Congress to itself under the law amount 
to a ratification? If so, a ratification of what? 

A reliance on the ratification by the claimant is an 
acknowledgment and admission that the Quartermaster- 
General had no authority under the act to either make an 
award or statean account. But inasmuch as the Quarter- 
master-General has performed his ministerial duty in 
the premises, and reported the facts to Congress through 
the Secretary of War, it will now be in order to consider 
the proceedings of Congress concerning the claim. 

It will be observed that Congress by the special act 
provided that when the facts were reported they were “to 
be considered with other claims reported by the Quartermas- 
ter-General.” For a proper understanding of the pro- 
vision of the act which is quoted above it will be neces- 
' sary to inquire what other claims are reported by the 
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Quartermaster-General for the consideration of Congress. 
By such inquiry the status of the present claim for con- 
sideration by Congress will be ascertained. 

The only claims which the Quartermaster-General is 
authorized by law to examine and report for settlement 
are those mentioned in section 2 of the Act of July 4, 1864 
(13 Stat. L., 381). Theseclaims are reported by the Secre- 
tary of the Treasury to the Speaker of the House at the 
commenceme..t of each session of Congress. It is made 
the duty of the Speaker to lay the same before Congress 
for consideration. Act June 16, 1874, section 2 (18 Stat. 
L., 75; Supp. Rev. Stat., Vol. I, p. 37). 

It is readily perceived that Congress classed Mrs. Nutt’s 
claim for consideration, on the facts reported under the 
special act, with the claims reported under the act of July 
4, 1864. It was so considered, as Congress had expressly 
intended it should be, in making zn appropriation for its 
payment. It will not explain away the intention of Con- 
gress, therefore, to assert that this claim is not controlled 
by the terms and conditions expres ed in the Act of July 
5, 1884 (23 Stat. L., 586). 

The claim belonged to the class of claims appropriated 
for under said act by express legislation. Mrs. Nutt 
having accepted the amount appropriated, upon the terms 
and conditions expressed in the act, is just as much es- 
topped from making further claim as any other claimant 
named in such act. It would be splitting a hair to make 
a distinction. It is to be presumed that Congress consid- 
ered the facts reported by the Quartermaster-General, as 
required by the act of August 7, 1882, and that, having 
so considered the claim, it was placed with the — to 
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which it properly belonged, and an appropriation made 
accordingly. 

When, therefore, Mrs. Nutt accepted the sum of 
$35,556.17 under the provisions of a law which expressly 
provided that the same should be “in full for, and the 
receipt of the same to be taken and accepted * * * 
as a full and final discharge ” of her claim, such acceptance 
became binding as a payment in full. The act does not 
provide for partial payment to Mrs. Nett, or any other 
person, but on the contrary specifically says the accept- 
ance of the respective sums appropriated shall be a full 
and final discharge of the claims. 

The law can not be construed to mean something that 
has not been expressed, and that can not be impliedly in- 
tended. The intention of Congress is plain, and the law 
is unambiguous. It is said the law only applies to claims 
examined and allowed by the proper accounting officers 
of the Treasury. We have heretofore attempted to show 
that this claim belonged to this class by the legislation of 
Congress. 

No matter how Mrs. Nutt’s claim was reported to Con- 
gress, she should not be allowed to escape the material 
provisions of the law upon a mere technical construction. 
She brought her claim within the stringent restrictions 
of the act by her voluntary action. It would be unfair 
to permit her to accept the benefit of the act, and then 
afterwards to declare the most important provisions made 
for the protection of the Government did not apply to her 
and her claim. She has brought her claim within the pur- 
view of the act, and must be bound by all of its provis- 
ions. She can not accept the part of it which benefits 


21 


her, and reject the part which is of benefit to the Gov- 
ernment and adverse to her interests. She can not ac- 


cept part and reject the other part of the act at her pleas- 
ure. This, in accordance with a familiar legal maxim, is 
the law on this point, namely: 


He who derives the advantage ought to sustain 
the burden. Oui sentit commodum sentire debit et onus. 
(Broom’s Maxims, 7th ed., p. 705, p. 706.) 

A further important illustration of the occurs 
where a party adopts a contract which was entered 
into without his authority, in which case he must 
adopt it altogether. He can not ratify that part 
which is beneficial to himself and reject the remain- 
der; he must take the benefit to be derived from the 
transaction cum onere. (Ibid., p. 707, p. 708.) 

The principle on which this doctrine depends is 
that a shall not be allowed at once to benefit 
by to repudiate an instrument, but that, if he 
e to take the benefit which it confers, he shall 
likewise discharge the obligation or bear the onus 
which it imposes. (J6id., p. 710, p. *711.) 

(See also United States v. Adams, 7 Wall., 463; 
United States v. Child, 12 ib., 232; United States v. 
Justice, 14 ib., 535; Baird v. United States, 96 U.S. 
R., 430. 

Other quotations and references could be made, but we 
think it has been already shown that as a principle of law 
Mrs. Nutt can not accept and enjoy the benefits of the Act 
of July 5, 1884 (23 Stat. L., 586), and at the same time 

sect its conditi 

The part of the act which refers to “ the several claims 
examined and allowed by the proper accounting officers 
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under the provisions of the act of July 4, 1864, since 
January 6, 1883,” is descriptive only, and can not be said 
to be inoperative as tu Mrs. Nutt’s claim whether it is in-. 
cluded in such description or not. A false description 
would not make the law inoperative as to her claim. 


No general words in a statute divest the Govern- 
ment of its rights and remedies. (United States v. 
Herron, 20 Wall., 251.) 


As to the effect of what took place between the claim- 
ant and the officers of the Treasury Department, the court 
is referred to Burwell’s Case (22 C. Cls. R., 92); Sarage v. 
United States (92 U. S. R., 382). 

The principles laid down in Burwell's Case are appli- 
cable here. The acceptance by Mrs. Nutt of the amount 
appropriated was, as in the Burwell Case, a complete 
finality, and a perfect bar to any — — 
upon the subject. 

The acts of August 7, 1882, and July 5, 1884, should 
be considered in pari materia in construing the latter law. 


When the acts aforesaid are considered together the 
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reasons or motives upon which Congress proceeded in 
making the appropriation are readily understood. The 
words of the former statute are important, and govern 
the construction of the subsequent one. : 

In United States v. Kirby (7 Wall., 486, 487) the Su- 
preme Court says: 

All laws should receive a sensible construction. 
General terms should be so limited in their applica- 
tion as not to lead to injustice, oppression, or an ab- 
surd consequence. ‘Ic will always, therefore, be pre- 
sumed that the intended exceptions to its 

which would avoid results of this charac- 
ter. reason of the law in such cases should pre- 
tail over the letter. 


All the points argued in the claimant’s brief have now 
been answered, except the right to recover interest under 
the act of March 3, 1887. As a matter of fact, only one 
of the propositions argued in the brief arises upon the al- 
legations of the petition (excepting, also, the questiva of 
interest), but as a courtesy to the counsel on the other 
side, all the questions have been reviewed and argued on 
behalf of the Government. 


V.—ISTEREST. 


The Government was never liable for Mrs. Nutt’s claim. 
It was at nv time a debt or demand against the Govern- 
ment. It is notsach now. Opportunity has simply been 
afforded the claimant to be heard upon a claim for which 
the Government is neither responsible nor liable. Inas- 
much as the claimant has never been entitled to redress 
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in any court, and is not now so entitled, we do not see 
how the court can award interest. 
The jadgment should be affirmed. 
A. H. GaRLanD, 


Heser J. May, 
Assistant Attorney. 
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UNITED STATES VS. EDWARD T. STRONG. 

3 United States Court of Claims. 
(Filed July 17th, 14. E. 

Enwarp T. Srroxe 


vs. bo 15205. 
Tae Unrrep Srates. 


I.—Petition. 


To the honorable the judges of the said court : 

Your petitioner lly shows to your honors : 

1. That he is an in the United States Navy, being a lieutenant- 
— duly commissioned as such on the 2d day of 

„1882. 

2 That under an order of the honorable the Secretary of the Navy on the 
4th day of February, 1886, he was ordered to report for duty on the United 
States receiving ship“ Wabash in Boston Harbor, and that in compli- 
ance with such order he reported for such duty on board the said ship os 
February, 1886, and continued from that time 
duties on board such ship until the 11th day of May, 
1886, when he was discharged from service thereon. 

3. That said ship was put in commission on the 28th day of October, 

navy-yard, and that she is now anchored in Boston 
Harbor, and that the said vessel is now and has been under the 


was not permitted by the rules of the service to live with his family. 
5. That the “Wabash” has remained in the same place in which she is 


on board of a cruising ship; and that duri 
has been attached to the said vessel he has had his quarters 
thereon, and that he has discharged duties of the same character as herein- 


. r petitioner charges that the character of duty performed by him 
on board the United States receiving ship “ Wabesh” from the 


; but that 


reported for ty on 


ebruaryv, 1 when he 


2 | UNITED STATES VS. EDWARD Tf. STRONG. 


Your petitioner claims the difference in pay between the shore pay and 
— — of his service on board of the “ W: and 


hat 


sum of $113.07, the same being the amount thereof. 
i= the sole owner of this claim, and that — apaeneree sag 
ment of the same nor any part thereof, and has at all times borne true 
allegiance to the Government of the United States, and has never in any 
way given aid or comfort to its enemies. 
Epwarp T. Srroxe, 
Lieutenant-Commander, U.S. N. 


Usrrep SratTes oF AMERICA, 
— of Maseachuoee, Suffolk on: 

This day before 1 appeared Edward T. a lieuten- 
ant- comander in the United States Navy, being personally well known 
rr 
sworn says that the contents thereof stated of his knowledge are true, and 
those upon information and belief he believes to be true. 

Given under my hand and notarial seal this the 14th day of July, 1886. 

[seat. ] GeorcE H. Wasnnonx, 


Nolary Public. 
4 II.—Generul traverse-— Filed Sept 22, 1886. 


And now comes the Attorney-General, on behalf of the United States, 
and answering the petition of the claimant herein, denies each and every 
es and asks judgment that the petition be dis- 


. becihigtiaweam that the said claimant 
has at all times borne true faith and to the Government of the 
United States, and has not in any way — — 
encouragement to rebellion against the said Government, the Attorney- 
General, in pursuance of the statute in such case provided, denies the said 
allegations, and asks judgment accordingly. 


5 5 III.—Findings of fact and conclusion of law. 
FINDINGS OF FACT. 


The court upon the evidence finds the facts as follows : 
I, 


The claimant was a lieutenant-commander in the United States Navy, 
of less than five years’ standing, during all the period covered by this claim. 


IT. 


On the 4th day of February, 1866, claimant was ordered to on 
board the United States ing ship Wabash, for duty, and did wo re- 
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on the 20th da ———— — — i 
down to the 4th day May, 1886, to discharge his duties 
said ship ; that he performed the duties of executive ; 
hich said duties are similar to those of executive officers on 


Since the date when the claimant on board the Wabash she 
has been anchored in Boston Harbor, 300 feet from the shore, 
which there was communication by means of boats. 


VI. 
During the entire period of his service on board said vessel he has been 
allowed only shore pay of an officer of his grade, and has neither been 
allowed a ration nor commutation therefor. 


6 VII. 


The Wabash has remained in the same place in which she was anchored 
since the 28th day of October, 1875; the said vessel is now, has been, and 
rr 
and direction of the Secretary of the Navy; during the period of the 
claimant’s service thereon she was not in a safe condition for cruising 
is a sailing and steam vessel,and had on board sails, spars, and tackle ; 
she was capable of being taken out to cea under steam, her machinery 
boilers being sufficient for that purpose ; she could have been taken 
sea under sail, but in the condition of her boilers and machinery and ber 
sailing apparatus, without repairs, it would not, in either case, have been 
advisable or safe. 


VIII. 
On the 4th of February, 1886, the claimant was ordered to report 
duty on board the United States receiving ship Wabash, as follows: 
Navy DEPARTMENT, 
Washington, February 4, 1886. 
to Commander Kimberly 
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Sin: Proceed to Boston, Mass., and 
the 20th instant, for duty as executive on 
ship Wabash. | 


* + 18 
* 5 4 X 
E — — 
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* 
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UNITED STATES vs. EDWARD T. STRONG. 


This employment on shore duty is required by the public interests, and 
such service will continue until 20th aaa Sanh — & eoten’ 
wise ordered. 3 

Respectfully, 


; | W. C. WurrreEy, 
_ Secretary of the Navy. 
Lieut. Com. Epwarp T. Srroxe, U. S. Navy, 
Wakefield, Mass. 


IX. 


Claimant’s service aboard the United States receiving ship Wabash con- 
——ä—ꝓ3ä4ͤ —— 1886, until the 4th of May, 1886, 
during which period he has been allowed and paid shore pay of an officer 
of his grade, and has not been allowed a ration nor commutation therefor. 


X. 
United States receiving ship Wabash, during the time of claimant's 
service thereon, was not in what is technically known as a commission for 
sea service. 


XI. 


Duty on board a receiving ship since 1843 has not been regarded as 
«sen eorvice.” The Navy order then adopted was as follows : 


Navy DEPARTMENT, November 1, 1843. 
The receiving ships at the several stations are not to be considered “ ves- 
sels in commission for sea service,” except, as may sometimes be the case, 
while going from one port to another. 
| Davm HENSHAW, 


Secretary of the Navy. 
XII. 
Receiving ships are not regarded by the accounting officers of the Treas- 


as vessels in commission for sea service, nor their officers as 

7 entitled to sea pay or rations allowed to officers on sea duty. (Di- 

gest of Second Comptroller’s Opinions of 1853, par. 561 ; Comp- 
troller’s Digest of 1869, par. 1840.) 


XIII. 


A note is pri in the Navy Register of 1859 and 1860, as follows : 
Nore.— r 
Register is computed to the Ist of January, 1859. As a general 
« gen set-vice” with which an officer is credited is for duty under 
orders from the as part of the complement of a vessel of war 
ing avy in commission for sea service. Officers on the 
Coast Survey are allowed sea service for the time they are actually afloat. 
No credit is given for service in revenue and merchant vessels. * * * . 
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XVI. 
By Naval | Regulations sea pay is sometimes allowed navel officers when 
not “ at sea.” 


The Wabash is a receiving ship, built of wood, about — 
old, stationed at the navy-yard in Boston for over twelve years past. 
weal t on Res Gens cust ap: devel station whilst 

There is a roof built over . The 


that 
— — 


During the period of service for which claimant demands sea pay in 
this suit the Wabash has not been in commission for sea service as by the 


designation of the Secretary of the Navy. 
CONCLUSION OF. LAW. 
— Upon the findings the court determines, as a conclusion of 
law, that t is entitled to recover the sum of $111.20. 
8 IV.—Opinion. 


5 


WI ox, J., delivered the opinion of the court : 


The claimant alleges 2s a cause of action an unpaid balance due bim as 
day of Febroary and ending op the 11th o — the 20th 


— have boon 


ee. 


> 2 4 


UNITED STATES VS. EDWARD T. STRONG. 


6 
of pay between the two forms of duty. A case very similar, if not identi- 
cal with the one made by the findings in this proceeding, was determined 
by this court in favor of the claimant, which, on a , was affirmed by 
the Supreme Court. , 
(Symons v. United States, 21 C. Cis. R., 148.) 
1 States v. Symonds, 120 U. S. R., 46.) 

t is argued by counsel for the Government that this case does not come 
within the law announced in the Symonds case, because of a difference in 
fact between a receiving ship and a training ship in the character of serv- 
ice perſormeil on each. 

ship in the Symonds case (the New Hampshire) was ordered by the 

of the Navy, on the 30th of June, 1881, in commission “ for 

sea service,” but on the 7th of July, 1882, that order was modified as fol- 
lows: “ Will not be considered in commission for sea service.” The na- 
ture of the service continued under the second order, although the techni- 
cal commission of the ship was changed by the direction of the Secretary. 
Notwithstanding that change, the Court of Claims held that the original 
service —ů— — service was unaffected by the order of the Sec- 

, and this view of the law was affirmed by the Supreme Court. 

Section 1571, Revised Statutes, was inte’ to define sea service, and 
it is not reserved to the Secretary of the Navy to perform that duty by a 
regulation. (Symonds Case, C. Cls. R., 154.) 

Said section provides: 

No service shall be regarded as sea service except such as are per- 
formed at sea, under the orders of a Department, and in vessels employed 
by authority of law.” 

Under this provisior of the statute three facts are necessary to constitute 
sea service, to wit, performed at sea”—“ under the orders of a Depart- 
ment ”—“employed by authority of law.” If these concur in a given 
service they confer upon the party the legal right to have the pay allowed 
by law for such service. 

“At sea,” as was determined in the Symonds case, does not require that 
the ship be on the “high sea,” but upon waters of the sea. And the 
condition of the Wabash, the ship in this case, is in law and fact the 


exact condition of the ship in the Symonds case. Under the orders of 


a rtment,” as used in the statute, simply requires that the service for 
which the party claims shall be performed by the direction and at the 
instance of a Department. Without the sanction, requisition, or order of a 
—— the services would be without legal consideration; and for 
- — —— — the sanction or order 
of a Department is it not fo such Department ma 
arbitrarily indicate the legel character of such service, and thereby deter- 
mine the compensation incident to such service. 
9 No question can arise in this case upon the last requisite “em- 
ployed by authority of law,” because the vessel belonged to the 
Navy, and was in the service of that branch of the Government in the 
performance of a duty clearly within the power of that Department. The 
Supreme Court says: 
We concur in the conclusion reached by the Court of Claims, namely, 
that the sea pay given in section 1556 may be earned by services per- 
formed under the orders of the Navy Department, in a vessel employed 
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have been enforced had she been put in order and used for the of 
ising, or as a practice ship at sea. Within the meaning of the law, 

Symonds when performing his duties as executive officer of the New 
ampshirewas “ at sen. 

The defense seeks to distinguish the services in this case from the serv- 
. of the duty performed by By 

rt in ignation of the duty — 
— t is impossible to discriminate in law between the —— 
the two cases. The one may be more active than the other, but they are 
both active in the performance of a duty, differing, it may be, in degree, 
i —— . ion. 5 

activity may be discharged in a naval engagement, 

i inci on of activity. a disti 
tion weal nro, th 4 ——— of the law an element * 
versive of general princi to the confusion of a system whi 
otherwise would be plain and consistent. 

The issue is not a question of discipline or government in the Navy, 
and does not affect the prerogative of the Secretary; but it is a sim 
uestion of compensation—o SS 
ination must that right be committed. 

Unable as we are to discern any difference in law between the Symonds 
case and the case of the claimant, we must follow the authority of the Sa- 

Court and find the issues fur the petitioner. It is, 
— 
111.20. 


10 V.—Final judgment. 


At a Court of Claims held in the city of Washington, D. C., on the 12th 
— arma cet 1887, judgment was ordered to be entered as fol- 
The court on due consideration of the premises find for the claimant 
and do order, adjudge, and decree that the said Edward T. Strong do have 
and recover of and from the United States the sam of one hundred and 
eleven N dollars ($111.20). 


11 WVI.—Application of defendants for appeal. Filed Feb’y 8, 1888. 
From the judgment rendered in the above entitled cause on the 12th 
day of Dec’r, 1887, in favor of claimant, the defendants, by their Attorney- 
General, on the 8th day of Feb’y, 1888, make appli for, and give 
notice of, an appeal to the Supreme Court of the United States. 
Rosert A. Howagp, 


ö At Attorney-General. 
Allowed in open court Febr’y 8, 1888. 
WILIA A. RICHARDSON, 
Chief Justice. 


Epwarp T. Srrone 
. 
Tae Untrrep States. 


I, John Randolph, assistant clerk of the Court of 
inte of the pleadings 
opinion ot the court, of the nal judgment of the court, 
n of defendants for and allowance of appeal to the Sapreme 


5 15205. 


y y 
ee —— ee 1888. 
[L.] oh RANDOLPH, — 
* 


n 1381. The United States, appellant, vs. 
ward T. Strong. Court of Claims. Filed March 6, 1888. 
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Ju the Supreme Court of the United States. 


OcrosER TERM, 1887. 


THE UNITED STATES, APPELLANT, 


*. 
Epwarp T. Srnoxd. 


v. 1381. 


APPEAL FROM THE COURT OF CLAIMS. 
STATEMENT AND BRIEF OF ARGUMENT FOR APPELLANT. 


STATEMENT OF THE CASE. 


Edward T. Strong was in the year 1886 a lieutenant- . 
commander in the Navy. He was ordered by the Secre- 
tary of the Navy, on the 4th of February of that year, 
for duty on board the United States “ receiving ship Wa- 
bash.” The duty was «designated in the order as shore 
duty (Finding VIII). He reported on the 20th of 
February, 1886, and performed the duties of executive 
officer from that date until the 4th of May following. 

17883—1 
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Notwitlistanding his assignment to service, recognized in 
the Navy as shore duty and so established by Navy reg- 
ulations, he brings suit for the difference in pay between 
shore-duty pay and sea pay for the period of his servige 
on board the Wabash, amounting to $111.20. 

Judgment has been rendered in his favor in the Court 
of Claims for such amount. To the judgment so rendered 
an appeal has been taken to this court. 

e Receiving ship Wabash is a naval recruiting station 
in Boston Harbor. It is permanently located at one spot 
in the harbor. All the anchors have never been taken up 
at the same time for twelve years past. It is connected 
with the shore by a rope, by means of which a boat or 
scow with connecting crank plies between it and the wharf. 
A roof is built over the deck. Steam is only used for 
heating purposes and pumps. The Wabash is an old 
vessel built of wood about thirty-one years ago and is un- 
seaworthy. 

To such naval recruiting station claimant was assigned 

for duty. He claims that as he performed the duties of 
executive officer, duties similar to those of executive offi- 
cers on cruising ships when in port, he is entitled to sea 
pay- 
It is contended in behalf of the Government that a 
naval officer is only entitled to sea pay when he renders 
sea service. “Sea service” in the U. S. Navy is defined 
by law and by naval regulations made in accordance with 
law. It has been the subject of a recent decision of this 
court, United States vs. Symonds (120 U. S. R., 46). 

The position of claimant is that the Wabash was in 
service under the order of the Secretary of the Navy ; 
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that. it was employed by authority of law; that it was 
stationed in Boston Harbor, and is therefore at sea. It is 
claimed for these reasons that duty on board the Wabash 
is sea service, and that its officers are entitled to sea pay. 

It is not denied on behalf of the Government that “sea 
service” might be rendered on board a vessel in Boston 
Harbor. But it is contended that such service must not 
only be under order of the Secretary of the Navy on a 
vessel employed by authority of law, but that the vessel 
must be in active service—i. ¢., a sea-going veseel. It is 
claimed— 

Firet. Receiving-ships of the United States Navy are 
not, “except as may sometimes be the case, while going 
from one port to another,” sea-going vessels. 

Second. The Wabash, during the period of claimant's 
service on board of her, was not a sea-going veseel. 

The question is presented to this court for its decision. 


The court erred : 

(1) In finding, as a conclusion of law, upon the facts as 
found, that the claimant is entitled to recover the sum of 
$111.20. 

(2) In finding that claimant is entitled to recover any 
amount. | 

(3) In ordering, adjudging, and decreeing chat the 
said Edward T. Strong do have and recover of and from 
the United States the sum of one hundred and eleven 10 
dollars ($111.20).” 
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BRIEF OF ARGUMENT. 

The questions presented are— 

First. Is all possible service which may be rendered by 
an officer of the United States Navy on a vessel employéd 
by authority of law at sea sen service? 

Second. Are the officers attached to a vessel employed 
by authority of law, permanently stationed in a harbor 
and not commissioned for sea service—the purpoee of her 
employment being either in aid of shore service or actual 
shore service—cntitled to sea pay? 

Third. Are the officers attached to a vessel employed 
by authority of law, permanently stationed in a harbor, 
not commissioned for sea service, the employment of such 
vessel being in shore service, the vessel unseaworthy, and 
equipped for permanent location in a harbor, entitled to 
sea-pay? 

Fourth. Is it necessary that officers should be attached 
to a “sea-going vessel” in order to be entitled to“ sea 
pay?” 

Fifth. Has the Navy Department, by regulations made 
in conformity with law, the power to employ a vessel of 
the United States Navy on shore duty ? 

Sizth. Has the following regulation any force or effect, 
the same having been observed in fixing the pay of naval 
officers from its adoption until the present time? 

Navy DepartTMext, Norember 1, 1843. 
The receiving-ships at the several stations are not 
to be considered “ vessels in commission for sea serv- 
ice,” except, a3 may sumetimes be the case, while go- 
ing from one port to another. 
Davm HENsHaw, 


Seeretary of the Nur. 
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In the law fixing the pay of naval officers “when at 
sen means “sea service.” In the early days of the Re- 
public the pay of naval officers was not graded according 
to the character of the service rendered. When the dis- 
tinction as to pay was first made (4 Stat. L., 755), “sea 
service was placed in apposition to “shore duty, as in 
the later statutes “when at sea” is placed in apposition to 
“ shore duty.” 

“Sea service” broadly defined would mean any service 
rendered at sea. In the United States Navy, however, the 
meaning has always been confined to service rendered at 
sea under order of the Secretary of the Navy. It is a mat- 
ter of history that a very liberal meaning was given to the 
term “sea service” by the Navy Department. In conse- 
quence thereof, Congress limited its meaning by act of June 
1, 1860 (12 Stat. L., 27; R. S., sec. 1571), as follows : 

No service shall be rded as sea service except 
such a8 shall be performed at sea, under the orders of 

a Department, and in vessels employed by authority 
of law. 

It will be observed that the above is a limiting statute, 
and narrows the broad definition of the term “ sea service.” 
It does not declare that all “service shall be regarded,” 
ete., nor does it deprive the Navy Department of the power 
by regulation to still further limit the meaning. 

Naval Regulations of 1876 (p. 85, par. 38) is as fol- 
lows : 


That such regulation had the force of law is not only | 
not controverted but is recognized by the decision in the 
Symonds Case (120 U. S. R., 46). It was in that case, 
virtually, although not in terms decided, that a co 
sion of a vessel for sea service was not necessary, employ- 
ment by a Department being the equivalent to a commis- 
sion. But it is in the opinion recognized that the vessel, 
so employed, must be in active service (i. e., sea-going). 
Justice Harlan says: 

ee 
7 sea iven in section 
Claims, namely. sea pay — 
in a vessel 
with authority of law in active service —— 
roadsteads or other arms of the sea, under the general 
restrictions, regulations, etc. 


It is the status of the vessel, not the character of the 
duties performed, which entitle the officer to his pay either 
for sea service or shore duty. An officer under Naval 
Regulations may, although on shore in special cases, if at- 
tached to a sca-going vessel, be entitled to sea pay as con- 
structively at sea, rendering “sea service.” A vessel com- 
missioned for sea service, although: in fresh water, may 
be constructively at sea and its officers entitled to sea pax. 
Officers under decisions of the Court of Claims may serve 
on sea-going vessels of the United States, subject to its 
rules, regulations, and discipline; and yet, if not by orders 
attached to such vessels, regarded and paid as on shore 
duty. . 

For example, an officer attached to a vessel in active 
service is entitled to sea-service pay if in a hospital for 


— 


the high seas, she may be temporarily in port, partly dis- 
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three months, unless sooner detached ; when he has leave 
of abeence on account of ill health for three months ; when 
in attendance on a court-martial. (Naval Regulations, 
1876, pp. 123, 124.) 

A vessel in commission for sea service will be regarded 
as sea-going when in active service on the Great Lakes. 
(Naval Regulations, 1876, p. 124). A vessel in commission - 
for sea service is recognized as sea-going when in active. 
service on rivers. On the other hand, in Schoomaker’s 
Cuse (19 C. Cis. R., p. 172), claimant had served 108 days 
on vessels employed by authority of law, under the order 
of a Department, in active service at sea. He wasa naval 
officer on duty, under the general restrictions, regulations, 
and requirements that are incident or peculiar to service 
on the high seas. ‘The court decided that as he had not 
been ordered to perform sea service—that is to say, as he 
was not ordered for duly on a sea-guing vessel, he was 
only entitled to receive shore pay. There can be noques- 
tion but that Schoomaker had as arduous duty as claimant 
in this case and was an fully subject to regulations. 

This court is also referred to Carpenter’s Case (15 C. 
Cis. R., p. 247). 

It therefore becomes important to determine whether 
in law or fact the Wabash was in active service during 
the period embraced in the claim. 

As a matter of fact, the Wabash” was not in active 
service ; that is to say, not in active “sea service ”—eea- 


going. 
When, under orders of the Secretary of the Navy, a ves- 
sel is employed by authority of law for active service on 
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mantled, and in bad repair, and yet her service be sea 
service.” This was the condition of the New Hampshire,” 
under the evidence as presented in the Symonds Cuse, su- 
pra. The Neo Hampshire” was commissioned for sea 
service as other apprentice training-ships at the time Sy- 
monds took command. Subsequently, and whilst Symonds 
retained the command, the Secretary of the Navy issued 
an order to the effect that “on and after the Ist day of 
August next the ‘New Hampshire’? * will not be 
considered in commission for sea service.” The duties 
of the officers of the ship, and the purpose for which she 
had been commissioned originally, remained the same. 
Such order was regarded by this court as an arbitrary at- 
tempt of the Navy Department to change the status of 


the ship without changing its employment for the purpose 
of changing the pay of its officers, and as therefore unan- 


thorized by law. 

On the other hand, it is submitted that if a vessel is not 
under orders of the Secretary of the Navy, employed by 
authority of law for “sea service,” that is for service on 
the high seas, she may lie in a harbor, technically at sea, 
fully armed and equipped, in complete repair, and get her 
services be “shore duty.” The requirements of the law 
and regulations made in conformity therewith have not 
been complied with in such manner as to render her serv- 
ice “sea service.” 

In other words, if the employment of a vessel is for sea- 
service, being temporarily out of repair will not change 
the character of the employment, nor will a vessel fully 
equipped and ready for service be considered as in “ sea 
service ” until so actually employed. 


A receiving ship is not in “sea service.” It is a re- 
cruiting station in the Navy. It is a station that in 
some cases (not in the case at bar) may be moved from 
port to port. -During the time it may be so sailing it is 
not, in fact, a receiving ship. 

The “ Wabash” is dismantled as unseaworthy, and has 
been lying in the same spot in Boston Harbor for over 
twelve years past. A roof is built over its deck; its 
anchors have during that period never been lifted at the 
same time. It is for all practical purposes an island 
nearly as stationary as the shore itself or a light-house. 
The communication between the house ship and the wharf 
is by means of a rope, by means of which a scow or boat 
works backwards and forwards. Steam is used, not for 
propelling the ship, but for heating purposes and the 
pumps. 

She is not actually a sea-going vessel—she is not con- 
structively so, because in her present condition she fills 
every purpose of her employment of a recruiting station 
in Boston Harbor fully as well as the best ship in the 
Navy. She would so fill every purpose just as well if 
kept in position resting on a mud bottom and anchors, 
with weather-boarded hull, as may possibly be her present 

Receiving-ships are not regarded by the accounting 
officers of the Treasury as vessels in commission for sea 
service, nor their officers entitled to sea pay or rations al- 
lowed to officers on sea duty (Digest of Second Comp- 
troller’s Opinions of 1853, par. 51 ; Comptroller’s Digest 
of 1869, par. 1840; Finding XII.) 
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United States receiving ship Wabash, during the 
— —— 
is technically known as a commission for sea service. 


A note is pri in the Navy ester of 1859 
and 1900 o- bellows: — 

Norse.—The sea and other service affixed to the 
names of officers in the Register is to the 
let of January, 1859. Asa general rule the “sea 
service” with which an officer is credited is for duty 


Naval regulations in force at the time of the passage of 
the third section of the act of 1860 (12 Stat. L., 27), of 
which section 1571, Revised Statutes, is a reproduction, 
have the force of law (Gratiet vs. The United States, 4 
How., 80); Ez parte — U. 8. 5 13). 


If it is essential for a vessel in the United States Navy 
to be employed as sea-going under orders of the Secretary 
of the Navy before the officers attached thereto are . 
titled to sen pay, it is respectfully submitted that the 
judgment of the court below should be reversed by this 
court. 


_—— eo 
W. i> is 


x 


H. E 


United States. 


= 
8 
; 


* 
é 
— 
— 


COURT OF CLAINS. 


= 


APPEAL FROS 


* 
* 


= 


GRAM, OR... S00 TIN STREET, &. w. 


+ Supreme Court of the United States. 


OCTOBER TERM, 1887. 


No. 1381. 
Epwarp T. Srroxe, 
Appellee. | 


APPEAL FROM COURT OF CLAIMS. 


BRIEF ON BEHALF OF THE APPELLEE. 


Edward T. Strong, the appellee, filed his petition in 
the Court of Claims against the United States, to re- 
cover an alleged unpaid balance due him as a lieuaten- 
ant-commander in the Navy, of less than four years 
standing, for a period commencing on the 20th day of 
February, and ending on the Iith of May, 1886. 

The Court of Claims entered up judgment in his 
favor for $111.20, the same being the difference 
between his pay for “ shore service,” which he received 
during the above period, and the pay for “sea service,” 
which he alleged should have been paid him during 
the said period. 

From this judgment the United States appealed. 


From the findings of fact by the Court of Claims it 
will appear that on the 4th day of February, 1886, the 
claimant wae ordered, by the Secretary of the Navy, 
to report for duty as executive on board the United 
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States Receiving Ship “Wabash,” anchored in Boston 
Harbor, in Massachusetts Bay. He did so report on 
the 20th day of February, 1886, and continued from 
that time henceforth,down to the 4th day of May. 
1886, to discharge his duties on board said ship; that 
he performed the duties of executive officer of said 
vessel, which said duties are similar to those of ex- 
ecative officers on cruising ships, and in addition to 
these general duties he had others which were more 
exacting and — than ‘these on Beare cruising 
ships. 


That the character of the service of the claimant 
remained the same during the period of his service on 
board said vessel. 


During the time he was attached to said vessel, 
claimant was required to have his quarters on board, 
and was obliged to wear his uniform, to mess on board 
the vessel, and was not permitted, by the rules of the 
service, to live with his family. 


Since the date when claimant reported on board the 
“Wabash,” she has been anchored in Boston Harbor, 
about three hundred feet from the shore, to which 
there was communication by means of boats; and, 
also, a scow that plies between the vessel and the 
shore by means of 4 crank and a rope; that the said 
vessel was, during the period of service thereon by the 
claimant, under the orders and direction of the Secre- 
tary of the Navy, and is employed in her present ser- 
vice by authority of law; that during the period of 
the claimant’s service thereon she was not in a safe 
condition for craising; that she is a sailing and steam 
vessel and had on board sails, sp urs. and tackle; she 
was capable of being taken out to sea under steam, 
her machinery and boilers being sufficient for that 
purpose, and that she could have been taken oat to 
sea u ider siil, but that in the con lition of her boilers 
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and machinery, and her sailing apparatus, without re- 


pairs, it would not, in either case, have been advisable 


or safe. 
ARGUMENT. 


The question in this case is whether the services of 
the claimant under the above findings were performed 
at sea within the meaning of section 1556 of the Re- 
vised Statutes, which provides as follows: 


“Lientenant-Commanders during the first four 
years after date of commission, when at sea, two 
thousand eight hundred dollars; onshore daty, 
two thousand four hundred dollars; on leave or 
waiting orders, two thousand dollars, etc.” 


Section 1571 of the Revised Statutes prescribes what 
is “sea service,” as follows: 


“No service shall be regarded as sea service 
except such as shall be performed at sea under 
orders of a department, and in vessels employed 
by authority of law.” 


All of the constituent elements which were found 
by the court, in the case of United States vs. Symonds, 
120 J. &, 46, to entitle the claimant to be paid for 
“sea service” are present in the case at bar. 


1. It is conceded that the services of the claimant, 
Strong, were performed under the urders of the Secre- 
tary of the Navy. 


2. That the services were performed as an officer of 
and “in a vessel employed with authority of law.” 


3. Sach being the undisputed facts, in the language 
of the Supreme Court of the United States in the 
Symonds case, construing section 1571 of the Revised 
Statutes with respect to what is sea service, “if they 
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were performed ‘at sea,’ his compensation therefor is 
absolutely fixed by section 1556.” 


Were these services performed “at sea”? They 
were performed in Boston Harbor, in Massachusetts 
Bay, on a ship anchored in navigable waters as much 
“at sea” as was the training ship “New Hampshire,” 1 
anchored in Narragansett Bay during the term af 
Symonds’ service. It will be admitted that Massa- 
chusetts Bay is an arm of the sea, where the tide ebbs 
and flows. | ; 
We have, then, ths three elements which, under the 
statute, in accordance with the opinion of the Supreme 
Court, entitle the claimant to sea pay : ; 


1. Services under the order of the Secretary of the 
Navy. | 


2. In a vessel employed with authority of law. 
3. Such services performed “ at sea.” 


The opinions in the Symonds case make it unnec- 
essary that we should consider further the effect of 
particular orders or regulations of the Navy on the 
question of what should be regarded as sea service. 


The statute confers no such power upon the Secre- 
tary acting alone, or by direction of the President. 


Sea service cannot be converted into shore service 
by executive orders if they were in fact performed 
when at sea. 


As to the character of the service, it is established 
by the testimony that the claimant performed the 
duties of an executive officer on board the “ Wabash,” 
which duties are similar to those of executive officers 
on board a cruising ship; that during the time he was 
required to have his quarters on board the vessel, to 
wear his uniform, and was not permitted, by the rules 
of the service, to live with his family. In some re- 
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. spects there were additional duties, and more arduous 
than duty on board a cruising ship. : 


The general duties of an executive officer are pro- 
scribed in the Navy Regulations of 1876, p. 52, Sec- 
tion V, ander the head of “ Aid or Executive of the 
commanding officer. His duties as equipment officer.” 


They cover nearly six pages of the regulations and 
are embraced in paragraphs from 1 to 51 inclusive, 
and the duty prescribed in each and every paragraph, 
is predicated upon service performed on board of a 
vessel. 


The character of the duties prescribed in said regu- 
lations are such as are required of the executive of a 
receiving ship, and are necessary in the the adminis- 
tration of the discipline of the ship. 


They are the same regulations which prescribe the 
duties of the executive of a cruising vessel. 


The regulations to which the executive of the 
“Wabash” was subjected while serving at anchor in 
Boston Harbor, are exactly those which would have 
been enforced had she been put in order and taken to 
sea. The character of the service of the officer, and 
the regulations for the discipline of the ship, would 
in each case have been the same. 


No effort is made to distinguish between the services 
of the executives, respectively, of the New Hampshire’ 
(in the Symonds case) and of the “Wabash.” The findings 
with respect to the duties of the two officers are the same 
in both cases. They are both subject to the same disci- 
pline. Their duties are prescribed by the same regu- 
lation and are found in each case “to be similar to 
those of executive officers on cruising ships, and in 
addition to these general duties * * others which 
were more exacting and arduous than those on board 
cruising ships.” 
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In the Symonds case the Sapreme Court says: 


“We concur in the conclusion reached by the 
Court of Claims, namely, that the sea pay given 
in section 1556 may be earned by services per- 
formed under the orders of the Navy Department, 
in a vessel employed with authority of law in 
active service in bays, inlets, roadsteads, or other 
arms of the sea, under the general restrictions, reg- 
ulations, and requirements that are incident or 
peculiar to service on the high seas. She was a 
training ship, anchored in Narragansett Bay during 
the whole time covered by the claim of appellee, 
and was subject to such regulations as would have 
been enforced had she been put in order and used 
for the purpose of cruising or as a practice ship 
at sea. Within the meaning of the law Symonds, 
when performing his duties as executive officer of 
the New Hampshire,’ was at sea. 


It is contended that the expression above “in active 
service” distinguishes the “New Hampshire” from> 
the “ Wabash,” and, notwithstanding that, the sevices 
of the officers, respectively, are found to be the same 
the executive of the “ Wa ” it is said, is not en- 
titled to pay for sea service, becanse the “Wabash” is 
not “in active service.” 

The Wabash” was “at sea.” She was under the 
orders of a department” and was “employed by au- 
thority of law.” 

It is impossible to discriminate in law between the 
degrees of activity of services in the two cases. Neither, 
under the orders of the department were considered 
cin commission for sea service.” This did not affect 
the right ef the officer to his compensation, which is 
absolute under the statute. 

The Symonds case was decided upon the assumption 
that “the New Hampshire was not, during the period 
in question, in such condition that she could be safely 
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taken out to sea beyond the main land,” and that she 


+ was “anchored in Narragansett Bay during the whole 


time covered by the claim of appellee.” 


Hence, if the assertion with respect to the vessel 
being “in active service” can be enlightened by the 
activity of its movement, the “New Hampshre” 
was not more in “active service” than was the 
“Wabash.” Whilst with respect to the capacity 
for movement the “Wabash” was superior to the 
“New Hampshire,” being a steam vessel capable of 
being taken out to sea under steam, and also with 
sails, spars, and tackle on board, capable of Leing 
taken out under sail. 


The regulations of the Navy contemplated the re- 
moval of receiving ships from one port to another. 
They are not accurately described as permanent re- 
cruiting stations. The duties of the executive on 
board the vessel are entirely different from what they 
would be if he were on the land. On board these is 
the ship’s crew, the drilling and daily routine of ship 
discipline and practice which make the duties of the 
executive, with respect thereto, similar to those on 
board a cruising ship. The Navy regulations 1876, p. 
168, par. 18, with respect to receiving ships, is as 
follows: 


“The Commanding and other officers attached to the 
vessel to receive recruits and to conform to the regu- 
lations for other vessels in commission, as far as ap- 
plicable, and are to live and mess on board, unless es- 


pecially exempted by the Secretary of the Navy.” 


And par. 10, page 167, provides that “ receiving ves- 
sels shall be completely equipped and every means 
furnished for exercising the recruits,” and that they 
shall be “exercised at the suns, small arms, heaving 
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the lead, etc., sails, pulling in boats, exercise of the 
boat's howitzers, and particular attention must be paid 
to the instruction of lands men and boys.“ 


It is respectfully submitted that there is no differ- 
ence in law between the Symonds case and the case of 
the appellee, Strong. 

LINDEN KENT, 
Ally for Appellee. 
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ST. L., A. 4 T. H. R. R. CO. vs. c., c., c. 4 I. R. R. CO. ET AL. 1 


1 Pleas of the circuit court of the United States for the district 
of Indiana, n and holden at the United States court- 
house, in the city of Indianapolis, on the first Tuesday of May, 
in the year of our Lord one thousand eight hundred and eighty- 
foust before the Honorable Thomas Drummond, judge of said 
circuit court, and the Honorable William A. Woods, judge of the 
district court of the United States for the district of Indiana, and 
ex officio judge of said circuit court. 


Hinman B. HunL nur, Trustee, &c., 


v8. 
Tue INDIANAPOLIS AND Sr. Louis RaILrRoaD 
CoMPANY. 


In the Matter of the — — of the St. Louis, Alton 
and Terre Haute Railroad Company. 


Be it remembered that heretofore, to wit, at the May term of said, 
court, on the 30th day of October, A. D. 1882, in recess of said court, 
the following — in the above- entitled cause were had, to 
wit: 


2 Buy leave of the court first had and obtained comes now the 
St. Louis, Alton and Terre Haute Railroad Company, by its 
solicitors, on this 30th day of October, A. D. 1882, and files its inter- 
vening petition in the above-entitled suit, in the words following, to 
wit: 
To the honorable the judges of the circuit court of the United States 
for the district of Indiana, in chancery sitting: 

The petition of the St. Louis, Alton & Terre Haute Railroad 
Company, a body politic and corporate, duly organized and existin 
under and by virtue of the laws of the State of Illinois, by McDonal 
and Butler and Wiley and Neal, its solicitors, by leave of the court 
first had and obtained by this, its intervening petition, respectfully 
shows to your honors that this is an action for the foreclosure of the 
second and third mortgages 7 the real estate, propert and fran- 
chises of the defendant, The Indianapolis and St. is Railroad 
Company, that a decree of foreclosure and sale of said property was 
entered on the 22d day of May, 1882, and that in pursuance of said 
decree tho property of said railroad company was sold on the 28th 
day of July, 1882, for the sum of $1,396,000, and is now, by pur- 
chase, the property of the Indianapolis and St. Louis Railway Com- 


7418. Chancery. 


ny. 
2 petitioner further shows that by the terms of said decree 
the court reserves to itself the right, by subsequent order or orders, 
to distribute the proceeds of the sale of said railroad and rty, 
and to make such further order and decree in regard to the dis : 
bution of the proceeds of the sale as may to the court seem just and 
equitable ; and by said decree it was further ordered that William 
P. Fishback be appointed a master commissioner for the 

among other things, of hearing evidence in sup of all claims of 
a behalf of any creditors, secured or not, of said de- 


direct. 
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Company, the 
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fendant company, and to make 
the evidence in support of each claim ; and to take such 


the ownership of all claims and indebtedness 
Indianapolis & St. Louis Railroad Company, as the court should 


rt of his findings, 


ent was entered into between 


ny should m 


er with 
rther pro- ~ 
ceedings for the ascertainment of the amount of indebtedness, and 


against the said 


Your petitioner further shows that on, to wit, the 11th day of 
September, 1867, an agreem 
and the defendant, The Indianapolis & St. Louis Railroad Company ; 
by the terms whereof it was provided that the said Indianapolis & 
St. Louis Railroad Com 

the business of 


itioner 


operate, and carry on 


at portion of petitioner’s road, known as its 


rincipal or main line, extending from Terre Haute, in the 
ate of Indiana, to East St. Louis, in the State of Illinois, a 
distance of one hundred and eighty-nine miles, and of the Alton 
branch thereof, extending from Alton Junction, in the State of Illi- 
nois, to Alton, in said State, a distance of four miles, for the period of 
ninety-nine years from the first day of June, 1867; that said Indian- 


is Railroad Company should in each and every 2 
, to 


and prayed to 


of the said term of ninety-nine years pay, or cause to be pai 
petitioner thirty per cent. of the gross earnings of the said main line 
and Alton branch until such gross earnings for such year should 
amount to two million dollars, and twenty-five per cent. of any excess 
over two million dollars, until the whole earnings for such year should 
amount to three million dollars, and twenty per cent. of any excess 
over three million dollars of gross earnin 
that such percentage should be 5 without any deduction, 
abatement, or diminution for any cause whatever; and it was further 
provided and agreed that the said payments should amount in each 
and every year to at least the sum of four hundred and fifty thousand 
dollars, which amount was agreed upon as a minimum rental, and 
was to be paid absolutely, without reference to the percentage which 
it formed of the 


for such year; and it was 


earnings of such year, and without leaving or 


creating any claim or charge upon 
And that said Indianapolis & St. Louis Railroad Com 
be entitled to retain out of the earnings of the road of the petitioner 
earnings of petitioner’s road so 
operated by it; and that the thirty per cent. should at all times be 
e property of petitioner, as will more fully appear by said operat- 
contract, a copy of which is hereto annexed, marked “ Exhibit 
ay taken and read as part of this petition. 
And petitioner further shows that on or about the 17th day of 
May, 1867, the Indianapolis, Cincinnati & La Fayette Railway Com- 
ay, party of the first part; the Pittsburgh, Fort Wayne and Chicago 
ilway Company, party 
road — ee 
eveland, Columbus and Cincinnati Railroad Com- 
pany, and the Cleveland, Painesville and Ashtabula Railroad Com- 
pany, forming jointly the party of the fourth part (said party of the 
urth part, by various consolidations, now constituting the Cleve- 
land, Columbus, Cincinnati and Indianapolis Railway Company, 


only seventy per cent of the 


of the second part; the Pen 


Ivania Rail- 


the earnings of any future year. 
y should 


the third part; the Bellefontaine Railroad 
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and the Lake Shore and Michigan Southern Railway —— and 
your petitioner as party of the fifth part), entered into and executed 
a certain agreement of guaranty, whereby the parties of the first, 
second, third, and fourth parts, for and valuable consideration, 
did axree and guarantee to and with said petitioner that the Terre 
Haute and Indianapolis Railroad Company, a solvent corporation, 
owning the then only line of railroad between Terre Haute and In- 
dianapolis, should on or before the first day of July, 1867, become 
the lessee of petitioner’s road upon the terms and conditions of said 
contract, “ Exhibit A,” and that in case of the failure of said com- 
pany so to become said lessee some other nsible corporation 
owning a road from Indianapolis to Terre Haute should become 
such lessee, said contract being entered into on the part of said par- 
ties of the first, second, third, and fourth parts for the purpose of 
securing for themselves a direct line of railroad communication with 
e Mississippi river at St. Louis, in connection with their re- 
4 spective lines of railroad, a copy of which agreement is hereto 
attached, and marked “ Exhibit B,” and which your petitioner 
prays leave to refer to with like effect as if here set out at length; 
that you: petitioner’s said road was turned over to said parties of 
the first, second, third, and fourth parts, as of the Ist day of June, 
1867, upon the faith of said contract, “Exhibit B,” and the income 
of petitioner’s said line of road was thenceforward received and en- 
joyed by said parties of the first, second, third, and fourth parts 
until the execution of said contract, “Exhibit A,” and afterwards in 
accordance therewith, and for the purpose of carrying out said con- 
tract “Exhibit B,” said contract “ Exhibit A” was executed, as here- 
inbefore set forth. 

Petitioner further shows that on said 11th of September, 1867, the 
Indianapolis, Cincinnati and La Fayette Railway Company, party 
of the first part; the Pittsburg, Fort Wayne and Chicago lway 
Company, party of the second part; the Cleveland, Columbus, Cin- 
cinnati and Indianapolis Railway Company, and the Lake Shore 
Railroad Company, now merged by consolidation in the Lake Shore 
and Michigan Southern Railway Company, jointly, party of the 
third part, and petitioner, party of the fourth part, entered into and 
executed a certain agreement, called an agreement of guaranty, 
whereby said parties of the first, second, and third parts, covenanted 
and agreed with the said party of the fourth part that said Indian- 
apulis and St. Louis Railroad Company should and would faith- 
fully perform all the conditions and obligations assumed by it by 
— — —.— gee — reſerred to as Exhibit A.“ — 
will more fully a r by said agreement of guaranty, a copy 
which is filed herewith, marked “ Exhibit f and prayed to be 
taken and read as part of the petition. 

Petitioner further shows that under and by virtue of the terms of 
said operating contract, it became and was the duty of said Indian- 
apolis and St. Louis Railroad Company to operate the said road of 
petitioner and pay the rental reserved as aforesaid, and that such 
rental for the use and occupation of said continuous line constituted 
a part of the operating expenses of said Indianapolis and St. Louis 
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Railroad Company ; that said operating contract was executed before 
any of the bonds of said Indianapolis and St. Louis Railroad Com- 
pany were issued and sold ; that it was the duty of said Indianapolis 
and St. Louis Railroad Company to pay all its operating expenses, 
including the said rental of said petitioner's road, out of its earnings be- 
fore it paid any interest upon its said bonds; that said Indianapolis 
and St. Louis Railroad Company, instead of paying its operating 
expenses, diverted and appropriated its earnings to improvements 
of its property, in better — and new construction, and the 
payment of interest upon its bonds, and neglected and refused to 
bey petitioner’s rental, which now amounts to the sum of six hun- 
red and sixty-four thousand eight hundred and seventy-four dol- 
lars and seventy cents, as will more fully appear by schedule show- 
ing rental due each month, and payments thereon, which is filed 
herewith, marked “ Exhibit D,” and made a part of this petition, 
and which, with interest added, aggregated the sum aforesaid. 
Petitioner further states, upon information and belief, that duri 
the time said defendant, The Indianapolis and St. Louis Rail 
Company, has been in the possession of petitioner’s road as afore- 
said, the amount of such misappropriation and diversion of the 
funds that should have been applied to the payment of operating 
—ê — to a large sum, to wit, the sum of one million 
ollars. 
5 Petitioner further shows that at the time of the execution 
of the said operating contract the said Indianapolis and St. 
Louis railroad was not built, and said Indianapolis and St. Louis 
Railroad Company was organized and created by said guarantors 
for the express pu of furnishing them a through line to the 
Mississippi river; t while by the letter of the contract the In- 
dianapolis and St. Louis Railroad Company was the lessee of peti- 
tioner s road, yet, in fact, it was leased and operated for the benefit 
of said guarantors; that the money to build said Indianapolis and 
St. Louis railroad was furnished by the said Cleveland, Columbus, 
Cincinnati and Indianapolis Railroad Company, and the Pittsburg, 
Fort Wayne and Chicago Railway Company in equal portions, the 
said Indianapolis, Cincinnati and La Fayette Railway Company 
having become insolvent before said Indianapolis and St. Louis 
railroad was constructed ; that after the failure of said Indianapolis, 
Cineinnati and La Fayette Railway Company to take any part in 
the construction of said Indianapolis and St. Louis railroad, the 
said Cleveland, Columbus, Cincinnati and Indianapolis Railway 
Company, and the Pittsburg, Fort Wayne and Chicago Railway 
Company, so constructing said road as aforesaid, entered into con- 
tract between themselves, for the ment and operation of the 
said continuous line of railroad, from Indianapolis, in the State of 
Indiana, to East St. Louis, in the State of Illinois, that is, including 
the said Indianapolis and St. Louis railroad and the said road of 
petitioner, by the terms whereof they were to send all their business 
over said last named road. 
Petitioner further shows that after the execution of said guaranty 
contract, on, to wit, the 27th day of June, 1869, the Pennsylvania 
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Railroad Company, a corporation duly organized and existing under 
and by virtue of the laws of the State of Pennsylvania, leased the 
railroad of said Pittsburg, Fort Wayne and Chicago Railway Com- 
pany, and by the terms of said lease assumed all the obligations of 
said -Pittsburg, Fort Wayne and Chicago Railway Company, and 
— its obligation to petitioner, under said guaranty con- 
tract. ibit C;“ that the said Pennsylvania Railroad Company, 
or the Pennsylvania Company, another corporation chartered by the 
State of Pennsylvania, all of whose stock and bonds are held and 
owned by said Pennsylvania Railroad Company. now hold five 
thousand eight hundred and sixty shares of the capital stock of the 
said Indianapolis and St. Louis Railroad Company, and the said 
Cleveland, Columbus, Cincinnati and Indianapolis Railway Com- 
pany hold and own five thousand nine hundred and fifty shares of 
said stock, said two companies owning the entire amount of said 
capital stock, except one hundred and ninety shares, which, in small 
amounts of twenty shares and under, is held by individuals con- 
nected with and in the interest of said companies, to qualify them 


.to act as directors and officers of said Indianapolis and St. Louis 


Railroad Company ; that said Pennsylvania Railroad Company or 
said Pennsylvania Company, also holds four hundred and forty 
thousand dollars of first mortgage bonds of said Indianapolis and 
St. Louis Railroad Company, and said Cleveland, Colum Cin- 
cinnati and Indianapolis Railway Company holds, and since the 


‘execution of said second mortgage has continuously held, five hun- 


dred thousand dollars of the second mortgage bonds of said Indian- 
apolis and St. Louis Railroad Company. and, as petitioner is in- 
formed and believes, now holds — all of said second 

mortgage bonds; that said Indianapolis and St. Louis Rail- 
6 road Company, prior and up to the time of its foreclosure 

and sale, was controlled by six directors, half of whom were 
officers of the Cleveland, Columbus, Cincinnati and Indianapolis 
Railway Company, and half were officers of the Pennsylvania Rail- 
road Company, or of the Pittsburg, Cincinnati and St. Louis Rail- 
road Company, a corporation owned and controlled by the said 
Pennsylvania Railroad Company. 

Petitioner further shows that its railroad is a connecting road 
with that of the said Indianapolis and St. Louis Railroad — 
its eastern terminus being the western terminus of the saĩd Indi- 
anapolis and St. Louis railroad, and thus forming a continuous line 
from Indianapolis to East St. Louis,on the Mississippi river; and 
said road of — is the only outlet for said Indianapolis and 
St. Louis railroad, west of Terre Haute; that a very large propor- 
tion of the earnings of said Indianapolis and St. Louis Railroad 
Company are derived from business received by it from said leased 
line of petitioner’s, and that the earnings of said leased road, over 
and above the amount authorized to be retained by said Indi- 
anapolis and St. Louis Railroad Company, for the purpose of oper- 
ating the same, at all times have been, and now are, the property of 

itioner, and the same have been diverted and misapplied by said 
Iadianapalis is and St. Louis Railroad Company, in the payment of 
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interest and otherwise, misapplied to its own use and that of the 
guarantor companies. 
Petitioner further shows that it is informed and believes that said 


Cleveland, Columbus, Cincinnati, and Indianapolis Railway Com- 


y, the Pennsylvania Railroad Company, and the Pittsburg, Fort 
ayne, and Chicago Railway Company each claim that said Indi- 
anapolis and St. Louis Railroad Company is indebted to them gen- 
erally in large amounts, and are each claiming that such indebted- 
ness has priority in equity to the claim of the bondholders, and that 
in the distribution of the proceeds of sale they should be preferred 
to the said bondholders of said Indianapolis and St. Louis Railroad 
Company. 
Petitioner further shows that whatever claims said companies 
may have against said Indianapolis and St. Louis Railroad Com- 
pany, they are inferior to the right of petitioner, to be paid for the 
use of its said road by said Indianapolis and St. Louis Railroad 
Company, in compliance with the terms of said operating contract, 
“Exhibit A.” 

Petitioner further shows that since the appointment of J. H. 
Devereaux, as receiver of said Indianapolis and St. Louis railroad, 
he, the said Devereaux, as such receiver, has been in the possession 
of petitioner’s said leased road, and has operated the same, receiving 
all the earnings of such road, and having so operated said road of 
petitioners, was, in law and equity, bound to pay to petitioner the 
rent for the same reserved in and by said operating contract; that 
during part of that time thirty per cent. of the gross earnings has 
been less than the minimum rent reserved by said operating con- 
tract, and that said receiver has paid only thirty per cent. of the 
gross earnings of petitioner’s road, and is therefore indebted to 
petitioner for the difference between thirty per cent. so paid and the 
minimum rental of thirty-seven thousand five hundred dollars per 
month reserved by said operating contract. 

Petitioner further shows that on the Ist day of May, 1878, the said 
defendant, the Indianapolis and St. Louis Railroad Company, made 
default in the payment to petitioner of the rental then due it, under 

the terms of said operating contract, and so continued to make 

7 default, from and including ist day of April, 1878, np to and 
including the 26th day of October, 1878, during which time 

it was in the possession and use of petitioner’s road, and receiving 
the profits and income thereof, and absolutely neglected and re- 
to pay to petitioner the thirty per cent. of the gross earnings 

of petitioner’s road, or any part thereof, during all of said time, but 
wrongfully appropriated to its own use the entire earnings of 
petitioner's said road; which said thirty per cent. during said time 
amounted to the sum of one hundred and sixty-four thousand and 
fifty-two dollars and eighty-two cents, and said Indianapolis and St. 
Louis Railroad Company appropriated said money to improvements, 
betterments and new construction upon its own line of railroad, and 
in the purchase of rolling stock and equipment, and in the payment 
of interest upon its bonds, and otherwise appropriated the whole of 
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said trust fund, the property of petitioner, to the benefit of its se- 
curity holders. 

Petitioner further shows that on, to wit, the 25th day of October, 
1878, it filed its bill of complaint in this honorable court, for the 

u of obtaining relief against said Indianapolis and St. Louis 
Rai road Company, and other defendants therein named, being said 
guarantors of said operating contract, and on, to wit, the 26th da 
of July, 1882, a decree was entered in said cause, wherein it was ad- 
judged and decreed that said operating contract, “Exhibit A,” was 
a valid and binding contract; that said guaranty contract, “ Exhibit 
C,” was a valid and binding contract; that the liability of each 
—_s said guaranty contract was several and not joint; that each 
was bound for the one-third part of any damages arising by virtue 
of the default of the Indianapolis and St. Louis Railroad Company, 
and found that the Indianapolis and St. Louis Railroad Company 
had made default in the payment of its rental, and was indebted to 
petitioner, on account of such rental, in the sum of six hundred and 
sixty-four thousand eight hundred and seventy-four dollars and 
seventy cents, being principal up to July Ist, 1882, and interest to 
July 26th, 1882, and ordered and decreed that said Indianapolis and 
St. Louis Railroad Company pay to petitioner, within sixty days 
from July 26th, 1882, said sum of six hundred and sixty-four thou- 
sand eight hundred and seventy-four dollars and seventy cents, and 
costs, and that in default of such payment within said sixty days, 
that said Pittsburg, Ft. Wayne, and Chicago Railway Company and 
the said Pennsylvania Railroad Company pay one-third of whatever 
part of said sum remained unpaid at the expiration of said sixty 
days, and that the Cleveland, Columbus, Cincinnati, and Indian- 
apolis Railway Company and the Lake Shore and Michigan South- 
ern Railroad Company pay one-third of whatever part of said sum 
remains unpaid at the expiration of said sixty days; and that the 
Pennsylvania Railroad Company, the Pennsylvania Company, the 
Pittsburg, Ft. Wayne, and Chicago Railway Company, the Lake 
Shore and Michigan Southern Railroad Company, and the Cleve- 
land, Columbus, Cincinnati and Indianapolis Railway Company 
be restrained and enjoined from collecting any dividends on any 
stock, or any interest or principal on any bonds of the Indianapolis 
and St. Louis Railroad — held by them or either of them, 
until they had paid the said sums so decreed to be paid by them re- 
spectively, all which will more fully appear by said decree, now of 
record in this court, to which reference is here made. 

Petitioner further shows that upon the defendant’s, the Indian- 
= and St. Louis Railroad Company, taking possession 


8 of the road of petitioner in 1867, it received from petitioner 
— of the value of ninety-one thousand eight hundred 
and sixty dollars and five cents, which by the terms of said lease 


said lessee contracted and agreed to return or account for to your 
etitioner at the termination of said lease; that said supplies have 
ong since been consumed by said lessee; that by the terms of the 
decree and sale herein, said lease has been assigned and transferred 
to the Indianapolis and St. Louis Railway Company ; that under 
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the order of the court herein, requiring the receiver to schedule 
all indebtedness of the Indianapolis and St. Louis Railroad Com- 
pany, said receiver scheduled said amount as due — petitioner. 

Petitioner further shows that, by the terms of said operating con- 
tract, the said Indianapolis and St. Louis Railroad Company cov- 
enanted and agreed to pay, or cause to be paid, at all times during 
the term of said operating contract, any and all taxes, assessments, 
and imposts of whatever kind, that should be charged, levied, as- 
sessed, or imposed upon the road of petitioner so operated by it; 
that there was assessed upon said road in 1873, as petitioner is in- 
formed and believes, taxes to the amount of fifty thousand dollars, 
a greater proportion of which still remains unpaid, and the col- 
lectors of taxes of the various counties in the State of Illinois through 
which petitioner’s leased road passes are threatening to levy upon 
the Se ae of petitioner for the purpose of ae such tax, 
which, by the terms of said operating agreement, should have been 
— by said Indianapolis and St. Louis Railroad Company, that said 

ast-named company is insolvent, all of its property having been 
told at said sale, on July 28th, 1882, and unless the money is re- 
tained out of the — of said sale for the payment of said taxes, 
petitioner is liable to have the same to pay, and to have no means 
of collecting the same back from said Indianapolis and St. Louis 
Railroad — 

Petitioner further shows that the said Indianapolis and St. 
Louis Railroad Company, the Cleveland, Columbus, Cincinnati and 
Indianapolis Railway Company, the Lake Shore and Michigan 
Southern Railroad Company, the Pennsylvania Railroad Company, 
the Pennsylvania Company, the Pittsburg, Fort Wayne and Chi- 
cago Railway Company have not, nor has either of them, paid any 
part of said sum so ordered and decreed to be paid by them; that 
the Cleveland, Columbus, Cincinnati and Indianapolis Railway 
Company is the owner of five hundred thousand dollars of the sec- 
ond mortgage bonds of said Indianapolis and St. Louis Railroad 
Company, upon which said foreclosure was had, and has been such 


owner continuously since the execution of said second — 


is now, as petitioner is informed and believes, the owner of su - 
tially all said second mortgage bonds, and is claiming the right toa 
large portion of the fund in this court arising from the sale of said 
Indianapolis and St. Louis railroad. 

Your petitioner, therefore, prays that as to said sum of $664,874.70, 
it may be decreed to have a prior claim upon the fund arising from 
the sale of said Indianapolis and St. Louis railroad to that of the 
bondholder, and that upon a distribution of said fund, its said rental 
to be paid prior to any payments to the bondholders of said Indian- 
apolis and St. Louis Railroad Company, and, also, that it be paid 
said sum of $91,860.51, if the court shall hold that, by the terms of 
said operating contract, and by reason of the sale of said road, said 
sum is now due it for supplies, or if the court shall hold that said 

Indianapolis and St. Louis Railway Company did not, by 


9 virtue of its purchase of said road and lease, e bound 


to return or account for said property, at the termination of 
said lease, before any distribution to bondholders. 
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And the petitioner further prays that the court will order the said 
Indianapolis and St. Louis Railroad Company, or said master, out of 
the proceeds of said sale to pay said taxes so assessed as aforesaid, 
and which by the terms of said operating contract said Indianapolis 
and St. Louis Railroad Company was obligated to pay. 

Petitioner further prays that it may have priority over 1 — 
said Cleveland, Columbus, Cincinnati and Indianapolis Railway 
Company, the Pittsburgh, Fort Wayne and Chicago Railway Com- 

ny, the Pennsylvania Railroad Company, or the Pennsylvania 

mpany may establish —— said fund so in court as aforesaid, 
and that said companies’ claims, if any they have, may be postponed 
to that of petitioner. 

And that petitioner may have such other and further relief as to 
your honors shall seem meet, and it will ever pray, ete. 


ST. LOUIS, ALTON & TERRE HAUTE 
RAILROAD COMPANY. 
McDONALD anp BUTLER Ax 
WILEY anv NEAL, 
Solicitors for Petitioner. 
Strate or Missouri, City of St. Louis: 


On this —— day of October, 1882, before me personally appeared 
Geo. W. Parker, vice-president of said St. Louis, Alton and Terre 
Haute Railroad Company, and made oath that he has read the above 
petition and knows the contents thereof, and that the same is true 
of his own knowledge, except as to the matters which are therein 
stated to be on his information and belief, and as to those matters 
he believes it to be true. 

Subscribed and sworn to before me, this —— day of October, 1882. 


Notice. 

The Cleveland, Columbus, Cincinnati and Indianapolis Railway 
oe yy the Pennsylvania Railroad Company, the Indianapolis 
and St. Louis Railway Company, J. H. Deveraux, receiver of the 
Indianapolis and St. Louis Railroad Company, Hinman B. Hurlbut, 
trustee, and the Indianapolis and St. Louis Railroad Company are 
each hereby notified that the original petition, of which the forego- 
ing is a true copy, was filed in the circuit court of the United States 
for the District of Indiana, in the cause of Hinman B. Hurlbut, 


trustee, vs. The Indianapolis and St. Louis Railroad Company, on 


the —— day of October, 1882, and that on the —— day of . 
1882, said petitioner will move the court for an order, directing 
within what time the evidence in support of said petition shall be 
taken, within what time thereafter the evidence against said petition 
shall be taken, and within what time thereafter the evidence in re- 


buttal shall be taken. 
WILEY anp NEAL, 
McDONALD Ax D BUTLER, 
Solicitors for Petitioner. 
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10 Exuisit “ B,“ 
Being the First Guarantee Contract Referred to in Bill. 


This indenture, made this seventeenth day of May, in the year 
one thousand eight hundred and sixty-seven, between the Indian- 
apolis, Cincinnati and Lafayette Railroad Company, party of the first 
part; the Pittsburgh, Fort Wayne and Chicago Railway Company, 

of the second part; the Pennsylvania Railroad Company, 
party of the third part; and the Bellefontaine Railway Company, 
the Cleveland, Columbus and Cincinnati Railroad Company, and 
the Cleveland, Painesville and Ashtabula Railroad Company, form- 
ing jointly the party of the fourth part; and the St. Louis, Alton 
and Terre Haute Railroad Company, party of the fifth part hereto, 
witnesseth : 

That the said parties of the first, second, third, and fourth parts 
hereby promise and agree to, and with each other, and to, and with 
the party of the fifth part, in consideration of execution of the above 
contract, at their instance, by the said party of the fifth part, and of 
the mutual undertaking herein contained, and of the things done 
or to be done by the said party of the fifth part, and of one dollar 
in hand paid to each of the said parties by the said party of the 
fifth part, that the said parties of the first, second, third, and fourth 
part do hereby promise, agree, and guarantee to the said party of 
the fifth part that the Terre Haute and Indianapolis Railroad Com- 

y shall, on or before the first day of July next succeeding the 

te hereof, duly execute and deliver to the party of the fifth part 
the aforesaid contract: Provided, That in case of the failure of the 
said Terre Haute and Indianapolis Railroad Company so to do, any 
other responsible corporation owning or constructing a railroad from 
oo to Terre Haute or some point on the road of the party 
of the fifth part, westwardly of Terre Haute, shall be accepted in 
lieu of the said Terre Haute and Indianapolis Railroad Company : 
Provided, That if such substitution be made the party of the fi 

shall be fully indemnified for all losses, damage, or temporary 

gimanition of business which may result therefrom : And provided 

rther, That if the point of connection of such railroad be west of 
Terre Haute, the party of the fifth part shall-be indemnified in re- 
spect to the portion of its line but partially used, so that its income 
from gross earnings under the aforesaid coutract shall not be thereby 
reduced. And do further promise, agree, and guarantee that the 
said Terre Haute and Indianapolis Railroad Company, or such other 
corporation as may be substituted therefor, shall at all times here- 
after keep, observe, and perform all and singular the covenants, con- 
ditions, and provisions of the aforesaid contract : 

Provided, nevertheless, That all the obligations of each of the said 
parties of the first, second, third, and fourth parts, created hereby, 
shall be several and not joint, and as to each of them, for the equal 
fourth of any damages arising from any default of the said 
Terre Haute and Indianapolis Railroad Company, or the said other 
corporation, or for any breach by all said parties of this agreement. 
n witness whereof, the parties hereto have caused their corporate 
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seals lly to be hereto affixed, and the same to be attested 
by the signatures of their respective presidents and secretaries, the 
day and year first above written. 
ss. THE INDIANAPOLIS, CINCINNATI AND 
* LAFAYETTE RAILROAD COMPANY, 
By H. C. LORD, President. 
Attest: A. WORTH, 
Sec. I., C. & L. R. N. 
DU. S. int. rev. stamp. Five cents.] 


11 PITTSBURGH, FORT WAYNE AND CHI- 
CAGO RAILWAY COMPANY, 
By G. W. CASS, President. 
[U. 8. int. rev. stamp. Five cents. ] 


PENNSYLVANIA RAILROAD COMPANY, 
By J. EDGAR THOMPSON, President. 
IU. S. int. rev. stamp. Five cents.] 


BELLEFONTAINE RAILWAY COMPANY, 
By STITTMAN WITT, President. 
(U.S. int. rev. stamp. Five cents. ] 


CLEVELAND, COLUMBUS AND CINCINNATI 
RAILROAD COMPANY 
(Subject to its approval), 
By L. M. HUBBY, President. 
LU. S. int. rev. stamp. Five cents. ] 


THE CLEVELAND, PAINESVILLE AND 
ASHTABULA RAILROAD COMPANY 
(Subject to its approval), 
By A. STONE, In., President. 
LU. S. int. rev. stamp. Five cents] 


SAINT LOUIS, ALTON AND TERRE HAUTE 
RAILROAD COMPANY, 
By CHARLES BUTLER, President. 


(U.S. int. rev. stamp. Five cents. ] 


Exarsit “A,” 
Being the Lease or Operating Contract Referred to in Bill. 


This indenture, made and entered into this eleventh day of = 
tember, one thousand eight hundred and sixty-seven, between the 
Indianapolis and St. Louis Railroad — (a corporation duly 
formed and organized under the laws of the State of Indiana), party 
of the first part, and the St. Louis, Alton and Terre Haute Railroad 
Company (a corporation duly formed and organized under the laws 
of the said State of Indiana, and also duly formed and organized 
under the laws of the State of Illinois), party of the second part: 
Whereas heretofore, to wit, on or about the seventeenth day of 
May, in the year of our Lord one thousand eight hundred and sixty- 


oe 
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seven, at the special instance and request of the several railroad com- 
panies hereinafter in that connection named, and simultaneously 
with the execution and delivery by or on behalf of such companies 
of a contract of guaranty hereinafter mentioned, the said party of 
the second to these presents duly executed a certain instrument 
in writing, in the words and figures following, to wit: 


This indenture, made the seventeenth day of May, in the year of 
our Lord one thousaud eight hundred and sixty-seven, between the 
Terre Haute and Indianapolis Railroad Company (a corporation 
duly formed and organized under the laws of the State of Indiana), 
of the first and the St. Louis, Alton,and Terre Haute Railroad 
Company (a corporation duly formed and organized under the laws 
of the State of Indiana, and also of the State of Illinois), of the 
second part: 

Whereas the party of the first part owns and operates a 

12 __ certain railroad, extending from Indianapolis to Terre Haute, 

in the said State of Indiana, and the ‘party of the second part 

owns and operates a certain railroad extending from Terre Haute 

aforesaid to East St. Louis, or IIlinoistown, in the State of Illinois, 

together with a branch thereof running to Alton, in the said last- 
mentioned State; 

And whereas it is considered by the parties hereto that their in- 
terests would be virtually promoted by having the said railroad, 
thus forming a continuous line from Indianapolis to East St. Louis, 
— under one management and control, upon the terms and con- 

itions hereinafter expressed: 

Now, therefore, this indenture witnesseth, that the said parties of 
the first and second parts, for and in consideration of the premises, 
have covenanted, promised, and agreed, and by these presents do 
covenant, promise, and agree, to and with each other, in manner 
and form following, that is to say: 


ARTICLE I. 


The said party of the first shall, will, and may, manage, 
erate, and carry on the business of a certain railroad, — ty 
the party of the second part, and known as the principal or main 
line of the St. Louis, Alton and Terre Haute railroad, e i 
from Terre Haute, in the State of Indiana, to East St. Louis, or IIli- 
noistown, in the said State of Illinois, and also a certain branch 
thereof, belonging to the party of the second part, and extending 
from a point on the said main line to Alton, in the said State of IIli- 
nois, for and during the period of ninety-nine years from the first 
day of June, in the present year of our Lord one thousand eight 
hundred and sixty seven, upon and subject to the terms and con- 
ditions of this indenture, and all and singular the provisions herein 
contained. 

Articie II. 
_ The said party of the first part shall and will, within a reasonable 
time hereafter, finish and put in good order and condition, any and 
all unfinished portions of said main line of railroad, or of said Alton 
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branch thereof, and any and all parts or portions of either said 
main line or said branch which may be in inferior condition or out of 
repair; and thereafter, at all times during the said period of ninety- 
nine years, the said party of the first part, its successors and assigns, 
shali‘and will keep the said main line of railroad, and the said 
Alton branch thereof, in the order and condition of first-class west- 
ern railroads, making from time to time all needful repairs, replace- 
ments, improvements of, and additions to the same, at the proper 
cost and expense of the said party of the first part, without deduction or 
abatement from the moneys hereinafter provided to be paid to the 
party of the second part; and the said party of the first part shall 
and will expend for improvements and equipments upon the said 
line of railroad, in addition to the ordinary expenses of operation, 
repair, and replacement, a sum not less in the aggregate than five 
hundred thousand dollars, before the thirty-first day of December, 
in the year one thousand eight hundred and sixty-eight. 


13 Articte III. 


The said party of the first part shall and may, for and during the 
term aforesaid, use and apply, to and for the business of said main 
line and branch railroads, any and all depots, stations, station- 
houses, car-houses, freight-houses, wood-houses, and other buildings, 
and all machine shops, and other shops, and all depot grounds and 
other lands adjacent to the said main line and branch railroad, or 
either of them, or used or acquired for use in connection therewith, 
including certain depot grounds at East St. Louis aforesaid, being 
all that part of the property acquired from the Wiggins Ferry Com- 

ny which lies north of a line beginning six hundred and eighty 
(680) feet south of the south line of Bogy street, or the centre there- 
of, and continued easterly, parallel to the north and south lines of 
the said property, so far as those lines are direct or nearly so, and 
thence protracted in a straight line to the eastern boundaries of the 
said „ reserving for the use of the Belleville branch the 
tion of the aforesaid property which lies southerly of the said line, 
and also reserving for the use of the Belleville branch the grounds 
east of Cahokia creek, in the extent and in the manner now occu- 

ied for coal yards for the accommodation of the said Belleville 
— 2 reserving also for the Belleville branch the shop at East 

Provided, nevertheless, and it is hereby agreed, that for all the 
passenger, freight, and other business which may be hereafter done 
on or over what is now known as the Belleville branch, or any ex- 
tension or connection thereof, except the transportation of coal, 
shall be provided by the party of the first part, all and station 
and other facilities at East St. Louis, as fully as the like business of 
the main line shall be provided for, for which facilities a just com- 
pensation shall be allowed and paid semi-annually ; but in fixing 
such com ion, the value of the lands at East St. Louis and the 
cost of filling in of the same shall be excluded ; and if at any time 


any-disagreement shall occur as to the proper annual charge for 
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such facilities, such difference shall be submitted to three disinter- 
ested and experienced persons, one of whom shall be chosen by each 
party and the third by the two so first chosen, and the decision of a 
majority of such three persons shall be binding upon both parties 


Articte IV. 


The party of the first part, keeping and performing this contract, 
shall, for the purpose of operating said main line of railroad and said 
Alton branch thereof, have the exclusive right to use upon the said 
railroads, for and during the term aforesaid, any and all — 
—ͤ — freight cars, and all other rolling stock and 
equipment, at the date hereof belonging to the party of the second 
part, a schedule of which is hereto attached, excepting, ne 
and reserving from the operation of these presents four (4) locomo- 
tives, three (3) cars, one (1) baggage, express, and mail 
car, and fifteen (15) box cars, five (5) stock cars, and two (2) gravel 
cars, such locomotives and cars to be of average condition and value ; 
and excepting and reserving also, as aforesaid, all coal cars hereto- 
fore used on the branch railroad of the of the second part in 
conducting its regular coal traffic, extending from Belleville, in the 
said State of Illinois, to East St. Louis, or I]linoistown aforesaid, ex- 
cept such proportion of the said coal cars as have, on the average, 
been in the service of said main line during the year last 

past; and the said party of the first part shall and will, 
14 within a reasonable time thereafter, purchase, supply, and 

own any deficiency of equipment or rolling stock that 
may be required by them for use upon the said railroads or 
either of them, and and will, at all times during the terms of 
— — years aforesaid, keep the said railroads fally and ade- 
quately furnished with rolling-stock and equipment for the trans- 
portation over the same, and over any part thereof, of any and all 
passengers, , freight, mail, express, and any and all other 
matter which shall or may be offered, or required to be rted, 
at the rates fixed from time to time by the ies of the first part, 
in conformity hereto, on the said railroads or over either or any 
part of either thereof, so that the said main line of railroad and the 
said Alton branch thereof shall be at all times during said term in 
order and condition of first-class Western railroads, so far as the 
rolling-stock and — — thereof are concerned; and to that end 
the saĩd i party of the first part shall and will, from time to time, 
during the whole period aforesaid, at its own proper cost and ex- 
pense, make or cause to be made any and all necessary repairs, re- 
placements, renewals, construction and purchase of locomotives, 
tenders, passenger, be and freight cars, which shall or ma 
be used upon said railroads, or required for the use of the same, and 
of any and all other rolling-stock and equipment which may be 
from time to time in general use upon first-class Western railroads. 
In the event of this contract being terminated from any cause what- 
ever, all the additional equipment and other movable property, in- 
cluding supplies furnished by the parties of the first part at their 


— 
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be subject to removal by them, unless the parties of 

part elect to purchase and pay for the same at its 
then value: Provided, That the equi t left upon 
the road shall be equal in quantity, quality, and value to that upon 
the toad at the time when they took possession thereof. 


ArtTicte V. 


The of the first part, operating the said railroads during the 
aforesaid shall from time to — have full authority to fix all 
SSS a all business upon 
id main line of railroad and the said Alton branch thereof: 
ided, however, and it is hereby expressly declared and agreed, 
the purpose of expressing the limitation of such authority 
reinafter provided, all business which shall be done partly on the 
Louis, Alton and Terre Haute railroad, and partly on the Terre 
te and Indianapolis railroad, or which shall be done partly on 
St. Louis, Alton and Terre Haute railroad, and partly on either 
Indianapolis, Cincinnati and Lafayette railroad, or on the Belle- 
fontaine railway, or the Cleveland, Columbus and Cincinnati rail- 
way, or the Cleveland, Painesville and Ashtabula railroad, or the 
Pittsburgh, Fort Wayne and Chicago railway, or the Pennsylvania 
railroad, is herein denominated joint business, and that the rates on 


ttt 


SEER 


penses, than shall be charged per mile on such joint business by or 
the said Terre Haute and Indianapolis railroad, or by or for 
either of the aforesaid railroads upon which such joint business shall 
be partly done. 


15 ArticLe VI. 


The said party of the first part, keeping and performing all and 
— — the terms, — — A of oe resents, and 
ing the payments hereinafter required, shall may, at all 
times during the period of ninety-nine years aforesaid, demand, col- 
lect, and receive any and all fares, charges, freights, tolls, rents, 
revenues, issues, and profits of the suid main line of railroad, ex- 
tending from Terre Haute to East St. Louis aforesaid, and of the 
said branch thereof to Alton aforesaid. 


ArticLte VII. 


— — the first part shall, in each and every year of the 
term of ninety-nine years, pay or cause to be paid to the party of 
the second part, in the manner and at the times hereinafter pro- 
vided, thirty per cent. of the gross earnings of the said railroad 
from Terre Haute to East St. Louis, and the branch thereof to 
Alton, until such gross earnings for such year shall amount to the 
agerogate sum of two millions of dollars, and twenty-five per cent. 
any excess over two millions of dollars, until the whole earnings 
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for such year shall amount to three millions of dollars, and twenty 

r cent. of any excess over three millions of dollars of gross earn- 
ings for such year, and such percentage of the gross earnings for 
each such year shall be paid over without any deduction, abatement, 
or diminution for any cause whatever; every demand or claim 
accruing or to accrue to the party of the first part, being hereby 
declared to be chargeable on that portion of the gross earnings 
which the said party is, by the next succeeding article hereof, em- 
powered to retain as therein provided; but it is hereby expressly 
agreed that the aforesaid payments shall amount, in each — every 

ear, to at least four hundred and fifty thousand dollars, which is 
ereby agreed upon as a minimum for each and every year, and it 
is to be paid absolutely, without reference to the percentage which 
it forms of the gross earnings of such year, and without leaving or 
creating any claim or charge upon the earnings of any future year. 

The manner and times of payment hereinbefore provided shall be 
as follows: On the first day of July, one thousand eight hundred 
and sixty-seven, and of every — in each year thereaſter, shall 
be paid thirty-seven thousand and five hundred dollars for the 
month, being one equal twelfth part of the minimum payment 
herein provided to be made for each, any, and every year of the 
term aforesaid ; and on the first day of August, one thousand eight 
hundred and sixty-seven, there shall be paid a sum which, added 
to the said thirty-seven thousand and five hundred dollars, shall 
amount to thirty per cent. upon the gross earnings for the month of 
June preceding, so far as such earnings can be approximately ascer- 
tained, according to the usual practice of railroad companies in 
making up their monthly accounts of gross earnings; and for each 
month after the said month of June payment shall in like manner 
be made of the excess over thirty-seven thousand five hundred dol- 
lars for such month; on the first day of the second month there- 
— and as — — — poy the close of each year, and 
within sixty days after such close, the aggregate gross earnings for 
the whole year shall be ascertained, and the balance, if — 
one party to the other, adjusted and paid, in conformity to the gen- 
eral provisions of this agreement. As soon as experience shall 
show that the fixed rate of thirty per cent. for the approximate 
monthly payments will regularly exceed the amount to be found 

payable in the yearly settlements, the rate for the approxi- 
16 mate monthly payments shall be reduced in such extent and 

manner as the parties hereto may agree; but not at any time 
so as to create a foreseen balance from the party of the first part, 
which has the custody of the accounts and of the income. 

For the convenience of having each fiscal year terminate with 
the thirty-first day of December in such year, the period between 
the first day of June, one thousand eight hundred and sixty-seven, 
and the first day of January, one thousand eight hundred and sixty- 
eight, shall be adjusted and settled as if the first year had completely 
terminated; but provided, nevertheless, that if it shall so happen 
that the amount of the gross earnings for such fraction of a year 
shall be larger than its proportion of a whole year, such excess be- 
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yond such proportion shall not operate to reduce the rate of the per- 
centage o to the party of the second part for such portion of a 
year; all payments herein sequised to be made to the party of the 
second part shall be made in the city of New York. 

* 


Articie VIII. 


The party of the first shall be entitled to retain in each and 
every year — — = term all — of — — such 
over an yments to party seco 
in th i i — and to y the same — 
ſor the pu of this agreement, and for fu all the under- 
takings of the said party of the first herein expressed, and to 
apply to its own benefit any surplus which may remain in any such 
ear, as com tion for the services, acts, and things done or to 

done by the said party of the first part in pursuance of these 


presents. 
Articte LX. 


The said party of the first part shall at all times during the term 
dare ben, and at its own proper cot and expense pay and dis- 


and 
a 


respect 
— over the same, and any and 
or destruction, by whatever cause, of any Property whatsoever 
while under the control of the party of the part, or which it 
shall have undertaken to carry on or transport over any portion of 
said railroad. 
17 ARTICLE X. 


The said party of the first part, its successors and assigns, 
shall and will at all times during the term aforesaid, pay, or 
cause to be paid, any and all taxes, assessments, and imposts of 
whatever kind which shall or may at any time during such term be 
charged, levied, assessed, or imposed upon the said main line of said © 
railroad, and the said Alton branch thereof; or upon either or any 
part of — said railroads or their appurtenances, or upon any 


= 4 - . 7 
7 = F 
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business or transactions done upon them or either of them, or upon 
any income arising therefrom, or upon any property whatsoever, the 
use of which during said term is hereby agreed to be furnished to 
the party of the first part, or which may be charged against or im- 
— upon the said party of the second part, its successors or assigns, 
or or on account of its or their ownership of the said railroads, or 
either or any part of either thereof, or of such property or any part 
thereof: Provided, however, That nothing in this contract contained 
shall be so constructed as to render the party of the first part in any 
way liable for the tax specifically upon the income of the holders of 
the bonds of stock of the party of the second part. a 


ARTICLE XI. 


In case the party of the second part shall at any time or times 
make default in the payment of any interest which shall have been 
duly demanded on any first mortgage, second mo , preferred 
or income bonds, on any day on which the same shall be payable, 
or in the payment of any installment of the sinking fund, on any 
day when the same shall become payable the party of the first part 
may, without waiting for the expiration of the six months before 
such default of interest can be availed of by the — me 
at once to pay such interest, and to pay any installment of the sink- 
ing fund which may be overdue, and to deduct the payments there- 
for out of the next succeeding payment of thirty, twenty-five, or 
twenty per cent. of the gross earnings herein required to be made to 
the party of the second part, with interest at the rate of seven per 
cent from the time of such advances until the time when such pay- 
ments would fall due; and every such advance, with interest as 
aforesaid, shall be duly credited to the party of the first part in the 
annual settlement; but any bonds of the party of the second part 
may, and at the maturity thereof shall, be paid or extended, or 
other bonds substituted for them, secured by the present or new 
deeds of trust, in the same manner and with the like effect as if 
these presents had not been executed, but the te amount of 
such bonds, or of the annual interest charge created thereby shall 
not be increased, and in default of such extension or substitution, 
the party of the first shall have the right to apply all surplus 
over the interest on the bonds outstanding, from the payments to 
which the party of the second part would be otherwise entitled, to 
the retirement of such overdue bonds. 


ARTICLE XII. 


All business destined to the East which may originate on the 
Belleville branch or any extension thereof to Athens or DuQuoin 
shall, so far as it may be properly influenced by the said y, be 
sent by the way of the aforesaid main line from East St. is to 
Terre Haute, and the said party of the first part hereby that 
all business passing West over the said main line of rail destined 
to points south of St. Louis, shall, as far as can be so controlled, 
be sent over the Belleville branch now worked or as the same shall 
— completed to DuQuoin, or to any other point south of 

eville. 
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18 ARTICLE XIII. 


The party of the second part shall protect the of the first 
against all claims for right of way, and against all suits for in- 
juries to persons or property arising prior to the first day of June, 
one thousand eight hundred and sixty-seven. Existing contracts 
and agreements entered into by the parties of the second part for 
business offices, ticket offices, and other business facilities in the city 
of St. Louis, and with the Wiggins Ferry Company, and with the 
several transportation, freight, express, sleeping car, and Western 
Union Telegraph and Transit Companies, or connecting railroads, 
shall be assumed and performed and fulfilled by the party of the 
first part hereto in the same manner and to the same extent as the 
party of the second part would be bound to observe and fulfill the 
same; and the party of the second part shall be protected and in- 
demnified from and against any claim for a breach of any of said 
contracts arising after the first day of June, one thousand eight 
hundred and sixty-seven. 


ARTICLE XIV. 


The said party of the first part shall receive from the party of the 
second part, with the said main line and Alton branch, a share of 
all fuel, materials, tools, implements, and railroad supplies of every 
kind now belonging to the said party of the second part, 1 rata, 
as one hundred and ninety-four miles are to fourteen miles, such 
pro rata share to be determined and agreed upon, and the articles 
selected and apportioned by and between George W. Cass un behalf 
of the party of the first part and Russell Sage on behalf of the party 
of the second part, which pro rata share of fuel, materials, tools, im- 
plements, and railroad supplies shall and may be used by the said 
party of the first part in carrying on the business of said main line 
and branch railroads during the term aforesaid. 

All accounts of receipts and expenditures between the eleventh 
day of April and the first day of June, one thousand eight hundred 
and sixty-seven, shall be audited and settled by the said George W. 
Cass and Russell Sage, in such manner as they may deem to be just 
and equitable, such settlement and audit to be made in accordance 
with the original proposition of the parties of the second part, dated 
April eleventh, eighteen hundred and sixty-seven. 

party of the first part assumes and agrees to purchase four 
locomotives contracted for with Norris Brothers, of Lancaster, Penn- 
7 and also for about six hundred and fifty tons of iron pur- 
chased of the Iowa and Minnesota Railway Construction Company; 
and it is further agreed that at the expiration of thirty days after 
the party of the first part is in possession of the road of the second 
party, said first party shall pay to the second party a sum not ex- 
ceeding twenty-five thousand dollars ($25,000.00), for supplies on 
hand purchased since the first of last January, which sum, 
with the amount the said first party agrees to Rey for rails now de- 
livered, also for the locomotives purchased of Norris Brothers, and 
to be paid for by said first party, shall be deducted from the sum of 
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five hundred thousand dollars ($500,000.00) to be expended prior to 
the thirty-first day of December, eighteen hundred and sixty-eight, 
by said first party, as stipulated in article eleven. 


ArTIcLE XV. 


The said party of the first part shall and will, during the whole 
period of ninety-nine years aforesaid, keep just, full, and true ac 
counts of any and all business which shall or may be done 
19 upon the said main line of railroad and the said Alton 
branch thereof, or upon either or any part of either thereof, 
and of all moneys earned or received from or on account of such 
business, and shall render to the party of the second part, monthly 
during such period, a detailed approximate statement of such busi- 
ness, showing the receipts and disbursements on account thereof, 
and shall also, annually, to wit, on or before the first day of March, 
in each year, account to and with the party of the second for 
any and all moneys earned or received as aforesaid for an — 
the year terminating with the thirty-first day of December p - 
ing the time of such accounting, and the president of the party of 
the second part, or an t duly authorized by the board of direc- 
_ tors, shall at all reasonable hours and times during the term afore- 
said, have the right to examine and i and there shall be pro- 
duced and exhibited to them any and all books of account wherein 
shall be entered or which purport to contain any entry or 
statement relating to the business done on said main line and branch 
railroads, or on any part of either thereof during the term aforesaid,and 
any and all vouchers relating to such business, and shall also have 
the right to take transcripts and copies of such entries or state- 
ments and of such vouchers. 


ArTicLE XVI. 


In case the party of the first part shall make default in any pay- 
ment in the manner and at the times herein provided of either or 
any part of the fixed minimum, or of the estimated approximate 
monthly earnings, or any debit balance, ascertained at the end of 
any year, being part of the thirty, twenty-five, or twenty per cent. 
of the gross earnings hereinbefore — So euslio Gs Gukentate 
of the second part, or any portion thereof, at the time and in the 
manner herein required, and such default shall continue for sixt 
days, the party of the second part may at its election annul an 
vacate this contract by written notice to the vy of the first part 
or may take such other or further action for the enforcement there- 
of as it may deem advisable. 


ArticLe XVII. 


The said party of the first part shall at the end of such period of 
ninety-nine vears, or other sooner termination of this contract, cease 
to operate said railroads, or either or any part of either of them, or 
to carry on the business of the same, and cease to demand, collect 
or receive any tolls, rents, issues or profits thereof, except such as 
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may have been earned before the expiration of said term, and the 
said party of the second part shal] and may resume the exclusive 
ent and control of said railroads, and the business thereof, 
and thereupon shall be able to take and apply to its (the said party 
of thé second part) own use, the locomotives, tools, passenger, freight, 
— express, and other cars of all classes, implements, materials, 
and supplies of all kinds, then on hand and belonging or ap- 
pertaining to the said roads, an amount equal in quality and quan- 
tity and value to that belonging or appertaining to the said party of 
the second part,on the day on which said party of the first part 
shall be placed in possession of said roads, the said party of the 
second part repayin to the said party of the first part the sum of 
twenty-five thousand dollars ($25,000): Provided, however, That 
said second party may at its option retain all or any part of the 
surplus of locomotives, equipments, material, and supplies then on 
hand, upon paying therefor its actual value. 


20 Articte XVIII. 


The said parties hereto shall and will, from time to time, and at 
all times hereafter, and as often as either of them shall be thereunto 
requested by the other, execute, deliver, and acknowledge any and 
all other instruments and assurances in the law, for the better and 
more effectually carrying out the object and intent of these presents, 
which counsel learned in the law shall reasonably advise, — or 
require, and which the said parties, by virtue of their present re- 
— corporate powers and authorities, or of any powers or au- 

rities, hereafter to be acquired by either of them at the time of 
the making of such request lawfully may execute, deliver, and ac- 


knowledge. 


ArtTicLeE XIX. 


This contract shall become operative as on the first day of June, 
one thousand eight hundred and sixty-seven. 

In witness whereof, the parties hereto have caused their respective 
corporate seals to be hereto affixed, and the same to be attested by 
the signatures of their respective presidents and secretaries, the day 
and vear first above written. 

[seat.] ST. LOUIS, ALTON AND TERRE 
HAUTE RAILROAD COMPANY, 
By CHARLES BUTLER, President. 


Attest: H. C. BRYANT, Seereary. 


And whereas on or about the said seventeenth day of May, in the 
year one thousand eight hundred and sixty-seven, the Indianapolis, 
Cincinnati and Lafayette Railroad Company, as party of the first 
part; the Pittsburgh, Fort Wayne and Chicago Railway Company, 
as party of the second part; the Pennsylvania Railroad Company, 
as party of the third and the Bellefontaine Railway Company, 
the Cleveland, Colum and Cincinnati Railroad Company, and 
the Cleveland, Painesville and Ashtabula Railroad Company, jointly 
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forming the of the fourth part, made and entered into a certain 
oC a 
Company, as i on the sai 
—— day, in and by w z the said parties of the first, second, 
third, and fourth parts thereto —— — and guaranteed, 
to and with the said St. Louis, Alton Terre Haute Railroad 
Company, that the instrument hereinbefore set forth — — 
to be between the Terre Haute and Indianapolis Rail Company 
and the said St. Louis, Alton and Terre Haute Railroad Company 
should be duly executed by the said Terre Haute and Indi lis 
Railroad Company on its part, on or before the first day of July next 
succeeding the date thereof; but it was provided, however, in the 
said contract of guaranty, that in case of the failure of the said Terre 
Haute and Indianapolis Railroad Company to execute said instru- 
ment as aforesaid, anv other responsible corporation owning or con- 
structing a railroad from Indianapolis to Terre Haute, or some point 
on the road of the said — ne — — 
guaranty, westwardly of Terre Haute, accepted in li 
the said Terre Haute and Indianapolis Railroad Company, subject 
to the provisions in said contract of ty contained ; 
21 And whereas the said Terre Haute and Indianapolis Rail- 
road Company has failed to execute the said instrument here- 
inbefore set forth, and the said party of the first part to these ts 
—— — — eee gre cadmas State 
0 iana, for the purpose of constructing, owning,and operating a 
railroad from Indianapolis to a point on the of the said St. 
Louis, Alton and Terre Haute railroad, in the county of Vigo, 
to connect with the road of the party of the second part, and form a 
continuous line therewith ; 
And whereas it has been proposed that the said of the first 
should be accepted by the said party of the 
in lieu and stead of the said Terre and Indi is Railroad 
Company, and the said party of the second part hereto has consented 
— — . a 
of the said Terre Haute and Indianapolis Railroad Company, sub- 
—— ana ta Rt ed 
tal 0 a 


branch of said last mentioned railroad, extending from a point on 

the main line to Alton, in said State of Illinois, should be under 

management and control, upon and subject to all and si 

terms, agreements, covenants, and conditions in the said indenture, 

ing to be between the said Terre Haute i i 

ilroad Company and the said party of the second 

and which is hereinbefore at | set forth : 
Now, therefore, this indenture witnesseth, that the sai 

the first and second parts, for and in consideration of 
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, and by these 
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of the first part hereto, its successors and assigns, that the said 
of the first part hereto — this contract shall be entitled to 


and shall possess and enjoy all the rights, powers, and pri vi 
under the same to which the said Terre Haute and Indienapelie 
Railroad Company would have been entitled if the said last-named 
company had duly executed and delivered the said contract, of which 
a copy is hereinbefore set forth, at the date thereof, and that the said 
party of the first part hereto shall and may manage, operate, and 
carry on the business of the said main line of railroad Terre 
Haute to East St. Louis, and the said Alton branch thereof, and de- 
mand, collect, and receive any and all fares, charges, freights, tolls, 
rents, revenues, issues, and profits thereof upon the terms, 
ments, and conditions in the said contract hereinbefore set forth con- 
tained, in the same manner as if the said party of the first party to 
these presents were the party of the first part named in said con- 
— instead of the said Terre Haute and Indianapolis Railroad 
mpany. 

a whereof, the said parties to these presents have caused 
their respective corporate seals to be hereto affixed, and the same to 
be attested by the signatures of their respective presidents and sec- 
retaries, the day and year first above written. 

[sEAL.] THE INDIANAPOLIS AND ST. LOUIS 
RAILROAD COMPANY, 
By THOMAS A. MORRIS, President. 
Attest: EDWARD KING, Secretary. 
[sEaAL.] ST. LOUIS, ALTON AND TERRE HAUTE 
RAILROAD COMPANY, 
By CHARLES BUTLER, President. 
Attest: H. C. BRYANT, Secretary. 


23 | Exuisit “ C“ 
Being Second Guarantee Contract Referred io in Bull. 

This indenture, made the eleventh day of September, A. D. one 
thousand eight hundred and sixty-seven, between the Indi : 
Cincinnati and Lafayette Railway Company, of the first part; the 

Pittsburgh, Fort Wayne and Chicago Railway Company, of the 
second part; the Bellefontaine Railway Company, the eland, 
Columbus and Cincinnati Railroad Company, and the Cleveland, 
Painesville and Ashtabula Railroad Company, jointly, of the third 
part; and the St. Louis, Alton and Terre Haute Railroad Company, 
of the fourth part. 

Whereas, heretofore, to wit, on or about the seventeenth day of 
May, one thousand eight hundred and sixty-seven, the said party of 
the fourth part executed a certain instrument in writing, ing 
date on said last-mentioned day, and rting to be an indenture 
between the Terre Haute and Indianapolis Railroad Company and 
the said party of the fourth part, whereby it was agreed that the said 
Terre Haute and Indianapolis Railroad Company should manage, 
operate, and carry on the business of the main line of the railroad 
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of the said of the fourth part, extending from Terre Haute, in 
the State of Indi to East St. Louis, in the said State of Illinois, 
together with the branch thereof to Alton, in the said State of IIli- 
nojs, upon the terms, agreements, and conditions in the said in- 

ture mentioned and set forth, as by reference to said indenture, 
which, for greater convenience, is hereinafter designated and referred 
— — contract, will more fully appear; 

And whereas the said operating contract was duly executed by 
the said St. Louis, Alton and Terre Haute Railroad Company, as 
the party of the second part thereto, at the special instance and re- 
quest of the said ies of the first, second, and third parts to these 
presents, and of the Pennsylvania Railroad Company, and upon the 
execution by or on behalf of the said ies of rst, second, and 
third and the said Pennsylvania Railroad Company of an agree- 
ment ing date on said last-mentioned day, and which is herein- 
after, — more convenient reference thereto, denominated an agree- 
ment : 

And whereas, in and by the said agreement of guaranty, the sad 
parties of the first, second, and third parts hereto, and the said Penn- 
sylvania Railroad Comyany, for and in consideration of the execu- 
tion of said operating contract by the said party of the fourth part, 
and of the sum of one dollar to each of them duly paid, 
agreed, and guaranteed to and with the said party of the fourth 
to these presents, that the said Terre Haute and Indianapolis Rail- 
road Company should, on or before the first day of July next suc- 
— the date thereto, duly execute and deliver to the said 
of the fourth part to these presents the operating contract 
— — amet 7 acm — — 
and Indianapolis Railroad ny so to do, any other responsi 
— uaing or constunsting © uallsunl — 
Terre Haute aforesaid, or to some point on the road of the said St. 
Louis, Alton and Terre Haute Railroad Company westwardly of Terre 
Hante aforesaid, should - be accepted in lieu of the said Indiana polis 
eee ae certain conditions in the 
} nt of guaranty contained ; 

24 And whereas in ahd by the said agreement of guaranty the 
1 eg ae rage ee parts to these pres- 

ents and said Pennsylvania Railroad — — did further 
erre 


Fodianapolis Hallreed Clanpany, or each other corporation as might 
is Rai pany, or corporation as mi 
be substituted therefor, should at all times thereafter “ observe, 
and perform all and singular the covenants, conditions, and pro- 
visions of the aforesaid contract,” to wit, the contract herein desig- 
nated as an operating contract; 

ing provisions, viz: “ Provided, nevertheless, Ths all the 

— ——ů— — — 
created hereby be several and not joint, and as to each of 

for the equal fourth part of any damages arising from any default 
of the said Terre Haute and Indianapolis Railroad Company, or the 


41238 


8138 n * * 
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said other corporation, or for any breach by all said parties to this 
agreement ; 

And whereas the said Terre Haute and Indianapolis Railroad 
Company has failed to execute the aforesaid operating contract, and 
the said Pennsylvania Railroad Company has failed to assist or take 
part in providing or nominating another corporation in place of the 
said Terre Haute and Indianapolis Railway Company as party of 
. gpm Dee ne toes by the said 
agreement of guaranty, an said parties of the first, second, and 

i to these presents are desirous that a co ion nomi- 


— 2 


— — 


and Indianapolis Railroad Company, but without waiving or intend- 
ing to waive any claim against the said Pennsylvania Railroad 


ile ie 2 , , a 15 La * ä * ** 4 * ape eer, q 1 3 J t bi of 6 = " 1 
Pees N 3 ar 4 Ws ‘ 284. 4 Ne habe i F Meee es „ Fi hie: : N 14 n eS My . ’ hf APs wit 
n ie e ese all! Api pa 100 WM e Al e eee acai nemme nn V en 
1 8 . . ‘ 7 ‘ e 5 * 4 12 
14 N R N nF f 5 ee gs | n 
a7 we ** a Ay 128 1 * * 1 i 4 aa * N * * 7 4. 5 14 
i > K ; * * Ss ee) ail J 
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substituted for put in the place of the said Terre Hauteand Indian- 
— the terms and conditions therein 


for themselves, their successors and assigns, have covenanted, prom- 
ised and agreed, and by these presents do covenant, i 
and guarantee, to and with the said party of the part, i 

id Indianapolis and St. Louis Rail- 
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on li the obliga of the 
the first, second, and r — or — — 


of 


be 


In witness whereof, the said parties have caused their respective 


Sealed and delivered in the presence of— 
J. CHAPMAN. 


THE INDIANAPOLIS, CINCINNATI AND 
LAFAYETTE RAILWAY COMPANY, 
Signed by H. C. LORD, President. 
Attest: A. WORTH, 
See. I, G & I. R. R. Co. 


PITTSBURGH, FORT WAYNE AND CHI 


Attest: F. M. HUTCHINSON, 
Sec. P, E N. & G Ry. 


CLEVELAND, COLUMBUS, CINCINNATI 
AND INDIANAPOLIS RAILROAD COM- 


Signed by L. M. HUBBY, President. 
Signed: GEORGE H. RUSSELL, 
Se. C, C, C & I Ry. 


THE LAKE SHORE RAILROAD COM- 


PANY, 
Signed by J. H. DEVERAUX, Vice-President. 
Signed: GEORGE B. ELY, 


Sec. L & Ry. 
26 “Exuisir E.“ 
Agreement between the Cleveland, Columbus, Cincinnati and Indianap- 
olis Railway Company and the Pitisburgh, Fort Wayne and Chicago 


Raiheay Company, dated May 1, 1869. 
: phs 22 and 23 of bill, and 


of which is specifically assumed by the Pennsyl- 
vania Railroad Company under section 11 of its lease of the Pitts- 
burgh, Fort Wayne and Chicago Railway. 

This agreement, made and entered into this first day of May, A. 


ee eee ae Be 


Shalt Nabil eee eee 4 f Ade n 


% „ a . 
. . . — , 


r u u. 


te | fil as i a fii 
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enn eee ee e e eee e ee 


M eee ill: eee ee eee bee e e 5 


okt e eee 
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ana, and Illinois 


28 ST. LOUIS, ALTON & TERRE HAUTE R. . co. V8. 


D. one thousand eight hundred and sixty-nine, b ~ — 

Cleveland, Columbus, Cincinnati and — — — 
y, its successors and assigns, a corporation existing 

— — been F. u Way — d Chicago Railway 

ort — an way 

ma n under 

Virtue of the laws of the States of Pennsylvania, Ohio, Indi. 


of the second part. 
Whereas the Indianapolis and St. Louis Railroad Com —— 
poration under and by virtue of the laws of Indiana, is of 
the main line of the St. Louis, Alton and Terre Haute railroad, ex- 
tending from Terre Haute, in the State of Indiana, to East St. Louis, 
in the State of — — with the branch thereof to Alton, 
— of Illinois, b — of a certain indenture or lease 


duly executed and delivered parties thereto, dated the elev- 
enth day of ber, A. D — 
Seven; an 
ereas the full and faithful ce of the stipulations, cov- 
enants, and provisions of the lease is guaranteed in and by vir- 
tue of a certain t, duly executed and delivered the 11th of 


agreemen 

ber, A. D. 1867, by the I lis, Cincinnati and Lafa- 
— — oe — — — 
ort Wayne and : Railway Company, party of the second 


=o ne ͤ— 
said Indi lis and St. Louis Railroad Com- 
to furnish — residue — 
construction Indianapolis 
St. Louis railroad ; and 
27 Whereas it was understood and agreed by and between the 
bargh. For Bellefontaine — — and the said Pitts- 
— — way Company, previous to the 
consolidation o the said Bellefontaine Railway Co Com y with the 
said Cleveland, Columbus and Cincinnati Railroad pany, that 
the line of railroad of the said Bellefontaine Railroad Company, ex- 
tending from Galion, Ohio, to Ind ianapolis, Indiana, I 
its right of use of so much of the said Cleveland, Columbus and 
Cincinnati railroad as lay between the said Galion and Crestline, 
Ohio, should always be managed and operated, in all respects, dur- 


T 
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ng the existence of the said lease of the said St. Louis, Alton 
Tere Haute railroad, with strict impartiality, as between 
Cleveland, Columbus and Cincinnati Railroad — 
said Pittsburgh, Fort Wayne and Chicago Railway 
~Whereas, by virtue of the said tion of the 
land, Columbus and Cincinnati Railroad Company and 
Bellefontaine Railway Company, the relations of the 
tors of, and interested in the fie ad fine 
and Terre Haute railroad as aforesaid, have been modified ; 


EF 
BEER e 


aa 
] 


7 
1 


Hi 
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First. Hon and Tare Haut road tho lease of the said St. 
perintendent, 


1 


purposes exp 

of the part prema ke r oe — 

oto Indianapoh is, Indiana, not inconsistent with 
united line, of so much of the railroad of 

proper working ¢ part as lies between Cleveland and Colambus, 


* RMR e 


v r „ 


superintendent shall have full and absolute 

control and management, under the instruction of t and 
— — 2 — is Railroad 
position and running of all trains 

— — — part; 

of the necessary time schedules for the 


* : 2 4 3 a 
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tion of such business; the divisions or allotment of such rates 


between the companies interested therein; the ing of the neces- 
sary busi ents with other companies, such control 
of the motive power and other equipment on the portion of railroad 


aforesaid as may be necessary in his judgment for the prompt, eco- 
nomical, and otherwise satisfactory running of the trains doing 
of the business aforesaid. 


Third. The party of the first its successors and assigns, shall 
appoint an efficient assistant or local superintendent, to whom, under 
the instructions of the general superintendent, shall be intrusted the 
direct charge of running of such trains, and who, for this 

shall be under the control of the superintendent, 
and the said general superintendent shall have control of such of 
the other officers or — the portion of railroad aforesaid as 
may be necessary for the complete and efficient carrying out of the 
provisions of section second ; and the said assistant or local superi 
tendent, or such other officer or officers of the of the first part, 
its successors and assigns, as it shall designate, be charged with 
the proper maintenance of the motive power and other — 
and other machinery on the portion of railroad aforesaid, and also 
with the proper maintenance of such portion of railroad and struct- 
ures, and the party of the first its successors and assigns, hereby 
promises and agrees, to and with the party of the second part, its 
successors and assigns, that such motive power and other equipment 


and other — — — with the portion of railroad and 
a 


structures as aforesai , shall — be Kept and maintained in all 
equal, in the judgment e sal superin- 
— to the line of railroad and its similar — — 
under the directions of the said general superintendent, between In- 


dianapolis, Indiana, and East St. Louis, Illinois. 
Fourth. The salary and expensesof the said general superintendent, 


general freight agent, and general passenger or ticket agent; the 


——— rocuring the rovided for in section sec- 
ond ; the rates for the transportation of such business, and the time 
of the trains running between East St. Louis and Crestline, shall be 
divided by the said general superintendent rata between the 
companies interested therein, on the basis of the number of miles of 
railroad for which such expenses may be incurred, and over which 
such business may be done and trains run, and such salary and ex- 
penses shall be paid by the companies interested therein in the same 
proportion. 

Fifth. The local business of the portion of railroad aforesaid, by 


which is meant that part of the transportation of freight and 
— 2 — — 


sengers 
tion of railroad aforesaid, or on that — of the railroad of the 


party of the first part lying between Cleveland and Columbus, Ohio, 
or which emanate from or are destined to points that cannot be 
reached by the railroad and it= connections of the party of the second 


4 
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. een ey Copa es eee 
e 


signs; and all liability of every kind that may be incurred in the 
operation and ma t by the said general superintendent, as 
herein provided, of portion of railroad aforesaid, shall only at- 
tach to the said party of the first part, its successors and assigns ; 
and the said party of the first part, its successors and assigns, hereby 
agrees to indemnify and save harmless the said Indianapolis and 
St. Louis Railroad pany from the co nent an been prove 
and management by — ae ent, as herein provided, 
of the portion of railroad aforesai 


— — — Gaaninition of the busines hereinbefore committed 
to his charge on the portion of railroad aforesaid, and in the event 
of the failure of the party of the first its successors and as- 
signs, after reasonable notice to so fu the said additional facili- 
ties, the said Indianapolis and St Louis Railroad Company is hereby 
authorized and empowered, in its discretion, to provide the said 
additional facilities at the cost of dee pasty of — feanb 
cessors and assigns. 


Eighth. The eral superintendent shall, at all times and in 
— nd operate, as hereinbefore provided, the 


cessors and assigns, between Crestline and Cleveland, Ohio, and the 
322 poder leg tence Ne ge 
its successors and assigns, between Crestline, Ohi 


business, and as to facilities of every kind in connection with 
the enjoyment of the use of the said Indianapolis and St Louis 
railroad and the St. Louis, Alton and Terre Haute railroad. 
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railroad and the connections thereof, to be sent via the line of rail- 
— to East St. Louis, mentioned and referred to 


Tenth. This agreement shall take effect as soon as the said Indian- 
ee ee 


In witness whereof, the hereto have caused their 
seals to be hereto — by the sig- 
natures of their respective presidents and secretaries, the day and 
year first above mentioned. 


$0 [sear] THE CLEVELAND, COLUMBUS, CINCIN- 
NATI AND INDIANAPOLIS RAILWAY 
COMPANY, 
OSCAR TOWNSEND, Vice-President. 


Attest: GEO. H. RUSSELL, Secrelary. 


[sax] THE PITTSBURGH, FORT WAYNE AND 
CHICAGO RAILWAY COMPANY, 
By G. W. CASS, President. 


Attest: F. M. HUTCHINSON, Scerefary. 
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Indianapolis and &. Louis R. R. Co. in Account with &. Louis, Alion 
& Terre Haute Railroad Co. 
* Dr. Cr. 
1878. 
. Dec. 16. Bye 28688 10 
1879. 
cS ames ee 
GC emconm ae 
es — 19,576 27 
2 20,434 21 
* 20,413 12 
a 20,912 62 
E 
6.111 ll 
ꝶ6' „% 
So eee: ee 
6ꝛdͤꝛ |e 
„i Gee 
862 — 
. — —.— 29,651 85 
— 6ꝶ QR... ee 
— SG woes Gee 
Nov. “* 6s — 37,500 00 44 —— 88,8818 
a 42 — $7,500 00 ͤ—ͤ——.— 90,698 74 
1880. o $2,570 27 
* Jan 7 1 — 37,500 00 * 38,897 91 
- Feb y “ «„ — $7,600 00 a 43,386 79 
Mar. «. 37,500 00 1 — 40,412 25 
Apr. a — 987,500 00 S ͤ 
y « “ — 87,500 00 “ —.— 85,088 98 
June 40 — 87,500 00 
July “ « —— 77,00 00 Jan. 14. — 22680 60 
Aug. 1 — 37,500 00 Feb. 14. ec aac ee 
Sept.“ « | —. 37,800 00] Mar. 14. — 82,927 40 
Oct. « « | ll 27,500 00 Apr. 16 “ 2584 08 
Nov. 3 — 2 May 16. “(88,986 22 
2 40 — 37,500 00 June 16. = - 23,008 60 
1882. July 18. 29,587 60 
Jan.“ „„ — 27,800 00 Aug. 14 ___. 25,875 28 
Feb'y “ „ — 287,00 00 Sept. 17.“ cw § 36,211 22 
Mar. 1 ---- 37,500 00 Oct. 18. 929228 — 
Apr. 4« — 87,500 00 Nov. 14 . 35,702 58 
May “ — 27,500 00] Dee. 14. 82,578 08 
June 1 — 37,500 00 1882. 
July “ « . 37,800 00 Jan. 1. — 31,497 46 
Aug. “ 40 — F, 500 00 Feb. 14. 26,216 25 
Sept. « « — 237,500 00 Mar. 16. 28,381 64 
Oet. as ---. 27,500 00 Apr. 11. ce aso Gee 
Nov. “ «„ —— 87,50000| May 14. 29,766 87 
es 10 ---. T2, 500 00 June 17. * 
1882. July 17 . — 29,842 59 
Jan y 4 — 87,600 00 — 841,858 24 
— — 00 
Apr. es ---. 37,500 00 
ax “ — $7,500 00 
June 4 — 387,500 00 
July “ ee ---. 387,500 00 
1,912,500 00 1,912,500 00 
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31 And afterwards, to wit, at the May term of said court, on 

the 14th day of July, 1883, before the Honorable Walter Q. 
Gresham, one of the judges of said court, the following further pro- 
ceedings in the above-entitled cause were had, to wit: 


Comes now the Cleveland, Columbus, Cincinnati and Indianapolis 
Railway Company, by counsel, and files its answer to the interven- 
ing petition of the St. Louis, Alton and Terre Haute Railroad Com- 
pany herein in the words following, to wit: 


The Answer of the Cleveland, Columbus, Cincinnati and } } 
Railway Company to the Intervening Petition of the &. Louis, Alton 
and Terre Haute Railroad Company. 


For answer to the intervening petition of the St. Louis, Alton and 
Terre Haute Railroad Company, filed in this case on the thirtieth 
day of October, 1882, the ndent, the Cleveland, Columbus, Cin- 
cinnati and Indianapolis Railway Company, says as follows: It ad- 
mits that this is — — for the foreclosure - — — = — 
mortgages upon the estate, property, an nchises of the de- 
fendant, The Indianapolis and Bt. — Railroad Company, and 
that a decree of foreclosure and sale of said property was entered on 
the twenty-third day of May, 1882, and that in pursuance of said 
decree the property of said defendant railroad company was sold on 
the twenty-eighth day of July, 1882, for the sum of one million 
three hundred and ninety-six thousand dollars ($1,396,000), and is 
now the property, by purchase at said sale, of the Indianapolis 
and St. Louis Railway Company; but it shows further that the 
second mortgage, upon which said decree of foreclosure and sale 
was made, was given to secure bonds of said defendant railroad 
company to the amount of one million dollars, and that the court 
found in this proceeding that there was due upon such bonds, secured 
as aforesaid, including interest, the sum of one million one hundred 
ninety-seven thousand seven hundred forty-five dollars ninety-seven 
cents ($1,197,745.97), and that the same was a second lien upon the 
real estate, property, and franchises of the defendant railroad com- 
pany, and subject only to the first mortgage of two million dollars, 
not foreclosed in said suit, and —— described in said decree 
And it further shows that the 
cree of foreclosure was rendered, was given to secure the bonds of said 
defendant company, amounting to five hundred thousand dollars, 
upon which the court found there was due, at the time of the rendi- 
tion of said decree, the sum of six hundred ninety-nine thousand 
one hundred sixty four dollars and seventy-six cents ($699,164.76), 

which was declared to be a third lien upon the real estate, 
32 property, and franchises of said Indianapolis and St. Louis 

ilroad Company, and next after the second mo 

above described; making a total sum of one million eight hundred 
ninety-six thousand nine hundred ten dollars and seventy-three 
cents ($1,896,910.73) found to be due by the court, and secured by 
said second and third mo and decreed by the court to be a 
lien upon the property of said defendant railroad company, subject 


ird mortgage, upon which said de- 


* 
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only to the first — above described, and prior and superior 
to all claims, liens, and demands of all other creditors of said defend- 
ant company, and subject only to the amount due and to become 
due upon the first mortgage upon said property, as found and ascer- 
tained by the court. 

This respondent admits that William P. Fishback was appointed 
master commissioner for the purpose of hearing evidence in support 
of the claims of indebtedness in behalf of any creditor, secured or not, 
of said defendant railroad company, and to make report of his find- 
ings, as averred in said petition. 

This respondent admits that on the eleventh day of September, 
1867, an agreement was entered into by the Indianapolis and St. 
Louis Railroad Company, of which the copy filed with said petition 
as Exhibit A” is a true and correct copy; but this ndent de- 
nies that the petitioner, The St. Louis, Alton and Terre Haute Rail- 
road Company, by virtue of said lease, had any lien upon the pro 
erty of the Indianapolis and St. Louis Railroad Company for the 
amount a to be paid to said petitioner by the Indianapolis and 
St. Louis Railroad Company as a rent for the railroad of said peti- 
tioner under said contract; but they say that the petitioner, The St. 
Louis, Alton and Terre Haute Railroad Company, stands in the 
same attitude as to said claim as any other unsecured creditor of 
said defendant railroad company. 

This respondent admits that on the seventeenth day of May, 1867, 
the petitioner did, in form, by its president and secretary, execute an 
agreement, lease, or operating contract of that date, purporting to be 
made between itself and the Terre Haute and — Railroad 
Company, filed with the intervening petition as Exhibit B, but 
which agreement was never executed by the said Terre Haute and 
Indianapolis Railroad Company, and never became a valid and sub- 
sisting contract between the petitioner and said Terre Haute and 
Indianapolis Railroad Company. And this respondent admits that 
said proposed contract contained the terms, stipulations, and engage- 
ments appearing upon the face thereof, and the respondent denies 
that it contained any other stipulations, covenants, — — 

This respondant denies that the Belleſontaine Rail Company, 
the Cleveland, Painesville and Ashtabula Railroad Company, or the 


-Cleveland, Columbus and Cincinnati Railroad Company, had any 


power or authority in law to execute such agreement, or that 
—— ions ever in fact executed said agreement or became bound 
v. 
This respondent denies that on the eleventh day of - 
ber, 1867. a contract, called a contract of guaranty, filed with the 
intervening petition as Exhibit C, was properly executed by the 
— — and by the Indianapolis, Cincinnati and Lafayette 
ilroad — the Pittsburgh, Ft. Wayne and Chicago Rail- 
road Company, Bellefontaine Railway Company, the Cleve- 
land, Painesville and Ashtabula Railroad Company, and the 
Cleveland, Columbus and Cincinnati Railroad Company, or either 

of them. It admits that in form such a contract was si 
by the president of the Cleveland, Columbus, Cincinnati and 
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33 and Indianapolis Railway Com ; but this respondent de- 
nies that the said alleged — was executed on the 
eleventh day of September, 1867; and denies that it was ever 
formally signed by the parties thereto; and this respondent al- 
leges the fact to be that it was signed at some time after the tenth 
day of April, 1868, the date of the consolidation of the railroad com- 
panies now constituting this answering ndent. This respond- 
ent wwe — in form said last-menti —— — — 
stipulations and engagements a ing on ereof, and it 
denies that it contained any other stipulations and agreements. 
And this respondent expressly denies that the respondent, or either 
of the railway companies which were consolidated into this respond- 
ent, and now constitute the same, have or had any corporate power 
or capacity whatever to enter into the said alleged contract of guar- 
anty. And this respondent alleges that in point of fact the said 
contract was never submitted to or ratified by the stockholders of 
either of the railway companies now constituting this respondent, 
nor was it ever submitted to or ratified by the stockholders of this 
respondent. And this respondent alleges the fact to be that the said 
— — contract of guaranty last mentioned was never legally en- 
into or executed by this respondent, and never created any 
valid or legal obligation against it. And this respondent expressly 
alleges and charges that the said last-mentioned contract of guaranty 
was never acted upon or carried out by the parties thereto; that the 
Indianapolis, Cincinnati and Lafayette Railroad Company became 
insolvent soon after the execution of said contract, and refused to 
out the same or to partici in any manner in its execution 
for the carrying out thereof. this —— further alleges 
that the said petitioner never accepted said mentioned contract 
of guaranty on its part; that it never acted upon the same or noti- 
this respondent or the parties thereto in any legal or proper 
manner that it did and act upon the said guaranty. And 
this respondent expressly charges that the said alleged contract of 
guaranty never, in point of fact, became ive between the par- 
and that whether it ever was regarded by them as obligatory, or 
binding, or not, that in fact all the parties to be thereb 
substantially abandoned and disregarded the same before anything 
was ever done or attempted to be done thereunder; and this respond- 
ent. all that the said so-called contract of guaranty is and 
should be regarded as void, and in no respect binding upon the 


lroad v. 

Manege 2d 5. l that it was the duty of the defendant, The 
i is and St. Louis Railroad Company, to pay the rental for 
itioner’s railroad out of its earnings it paid any of the 

interest upon its bonds. 

This respondent further denies that the defendant railroad com- 
pany diverted and appropriated its earnings to the improvement of its 
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property, in equipment and new construction, and the payment of 
the interest upon its bonds; but it states the fact to be that a large 
amount of the earnings of the Indianapolis and St. Louis Railroad 
Company, after the operating expenses of said road were paid, were 
-Adiverted from the payment of the interest upon its bonds, and ap- 
propriated to the payment of the rent for the railroad of petitioner, 
to the amount of dollars. 

This respondent admits that the defendant railroad company was 
the lessee of the railroad of the petitioner, but it denies that it was 
leased or operated for the benefit of this respondent, or of any other 
railroad company besides the Indianapolis and St. Louis Railroad 


Company. 2 a 
34 This respondent admits that it loaned to the defendant rail- 

road company large sums of money, from time to time, for 
which it took and still holds the obligations of said defendant rail- 
road company ; and that it purchased the bonds of said defendant 
company, secured by said second and third mortgages, of which a 
large amount is still held by this respondent. And this respondent 
denies that it stands in any other or different relation to said de- 
— company than that of a creditor and holder of its stock and 

This respondent admits that the alleged contract filed with the in- 
tervening petition as Exhibit E, and purporting to be a contract be- 
tween this respondent and the Pittsburg, Ft. Wayne and Chicago 
Railroad Company, dated May first, 1869, was signed, as it purports 
to be, by Oscar Townsend, vice-president, and George H. Russell, 
of this respondent, but it denies that said contract was exe- 
cuted with the consent, authority, or direction of this respondent or 
its board of directors or of its stockholders, and the same was never 
duly executed by this respondent corporation, and was ultra vires and 
of no effect, and did not bind either of said corporations by whose 
officers it purports to have been signed. 

This — — denies that the earnings of the St. Louis, Alton 
and Terre Haute railroad were the property of the petitioner after 
the execution of said lease; but avers that the petitioner was only 
entitled to have and reccive from said defendant railroad company 
the rental agreed to by the terms of said lease, and avers that peti- 
tioner stood in the same attitude with reference to said rental as any 
other unsecured creditor of said defendant company. 

This respondent admits that it is the holder of a large amount of 
the bonds secured by the second and third mortgages, set forth in 
said deeree of foreclosure ; and it shows to the court that by virtue 
of the said mortgages, and by the terms of said decree, they are 
prior to all the claims of the general creditors of said defendant 
company, and particularly prior to all claims of the petitioner for 
the unsecured debt described in said petition. 

This respondent admits that there is due from the defendant rail- 
road company to the petitioner, under and by the terms of said con- 
tract for rent, the sum of dollars, which sum this respondent 
says is junior to the lien of the second and third mortgages set forth 
in said decree. 


a a eee we ee eee See Tag 
‘ „ 
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This respondent admits that the defendant railroad company made 
default in the payment to petitioner of the rent due to it under the 
terms of — —¾ so continued to make default 
from the first day of April, 1878, up to and including the twenty- 
eighth day of October, 1878. But it denies that the sum due accord- 
ing to the terms of said lease or operating contract as rent, was ap- 

i to the improvement, betterment. and new construction of 


its own line of railroad, or to the of ing stock and 
equipment, and to the payment of the interest u its bonds for 
the benefit of the holders of securities of the said t railroad 


company. 

This respondent admits that on the twenty-fifth day of October, 
1878, the petitioner filed its complaint in this court against the said 
— —— was entered in said cause on 
the twenty-sixth day of July, 1882; but it shows that in said decree 
the obligation of this respondent, and of all other parties to such 
alleged contract or — — adjudged and decreed to be a legal 
liability growing solely out of and resting solely upon the contract 
of guaranty, and not other or different, and imposing no obligation 
upon this respondent, or the other parties to such alleged contract, 

except the obligation of guarantors. 
This respondent further shows that an has been 
taken from the decree in said case to the Supreme Court of 
the United States, where the same is now pending, and an appeal 
bond has been duly executed and su eas ted in said cause. 

This respondent admits that the defendant railroad company, upon 
taking possession of the railroad of petitioner, in the year 1867, re- 
ceived of petitioner supplies of the value of ninety-one thousand 
eight hundred sixty dollars and five cents ($91,860.05), which, by the 
terms of said lease, said lessee contracted and agreed to return or ac- 
count for to said petitioner at the termination of said lease, upon the 
condition and in the manner therein set forth. 

This respondent shows that whatever claims the petitioner may 
have against the defendant railroad company, growing out of the re- 
ceipt of such supplies, that such claim does not constitute a lien upon 
the property of said defendant railroad company, and stands in the 
same attitude as the claim of any other unsecured creditor. 

This respondent denies that any taxes yet remain unpaid which 
were assessed upon said Indianapolis and St. Louis Com- 

y,in the year 1873, which the said defendant company was 
nd by the terms of said lease or operating contract to pay ; but 
this respondent shows that said defendant company has paid a large 
amount of taxes assessed against the capital stock of the petitioner, 
which said defendant railroad company as lessee was under no obli- 
gation by virtue of said lease or operating contract to pay. 

This ndent admits that it is the owner of a amount of 
the second and third mortgage bonds of said defendant railroad 
company, which it asserts are a first lien upon the funds in court, 
arising out of the sale of the property of said defendant railroad 


company. 
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ee respondent denies all the other facts in the petition stated, 
eee , and prays that this petition 


CLEVELAND, COLUMBUS, CINCINNATI, AND 
* INDIANAPOLIS RAILWAY COMPANY, 
By STEVENSON BURKE, 
JOHN T. DYE, 
Rs Solicitors. 


— 


ee Cn J- 


8. Burke, 


sworn, says: He is the vice-president of the above 
foregoing 


answering t, and that all the facts stated in the 
answer are true, as he verily believes. 
S. BURKE. 
Signed in my presence, and sworn to before me, April 4, 1883. 
J. T. WANN, 
Notary Public. 
And at the same time comes John H. Deveraux, receiver, by coun- 
sel, and files his answer to said intervening petition in the words fol- 
lowing, to wit: 
36 The Answer of John — — i 
and St. Louis Railroad — Petition of 


For answer to the intervening petition of the St. Louis, Alton and 
Terre Haute Railroad Company, filed herein — him, John H. 
Devereux, receiver of the Indianapolis and is Railroad Com- 


Fat un — the tenth article of the lease or operating contract set 
forth as “ Exhibit A” in said intervening petition, the Indianapolis 
and St. Louis Railroad Company did covenant and agree to pay, or 
cause to be paid, at all times during the term of the operating con- 
— — taxes, — oo — ben ee imposts of whatever kind that 
charged, levi or 22 
erty, but he says the taxes assessed in 1873, 
known as “ capital stock taxes,” were not assessed upon said railroad 
— U— which the Indianapolis and St. Louis Rail- 
nd to pay taxes by the terms of said lease, 
the property of the St. Louis, Alton & Terre 


sont eat age cee leased to the In- 
dianapolis and St. Louis Railroad ye ee oe of its stocks, 
—— action, and money, — 


of its railroad 


— 1 rr — 
and St. Loui — Com y, all of which were embraced under 
. rules of the State Board of Equaliza- 


tion in the term “ 
This respondent thet the Indianapolis and St. Louis Rail 


2 3 * a 
wr r 
* 2 
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road Company fully paid all taxes upon the railroad and tangible 
property leased to t by the St. Louis, Alton and Terre Haute fail. 
road Company, but that said company, over and above the portion 
of its railroad and tangible property leased to the Indianapolis and 
St. Louis Railroad Company, owned stocks, bonds, choses in action, 
and moneys, and real estate, and personal property, and a line of 
railroad in the State of Illinois which went to make up the value 
denominated and assessed as capital stock, and upon which the 
Indianapolis and St. Louis Railroad Company was under no obliga- 
tion to pay taxes. 

The respondent shows that the rules adopted by the State Board 
of Equalization to ascertain the value of the capital stock was this: 
“To the market or fair cash value of the shares of capital stock add 
the market or fair cash value of the debt of the corporation (exclud- 
ing that created for current expenses), and from this amount deduct 
the te amount of the equalized or assessed valuation, as as- 
certained by the board, of all the tangible property of the corpora- 
tion, the amount remaining to be taken as the fair cash value of 
the capital stock, including the franchises, which the board is to as- 
sess against such corporation.” That the value of the stocks, bonds, 
choses in action, moneys, of the line of railroad and of the personal 

roperty and real estate owned by the St. Louis, Alton and Terre 
Haute Railroad Company, and not leased to the Indianapolis and 
St. Louis Railroad Company, was therefore embraced in the capital 
stock upon which the taxes aforesaid were levied ; and that all these 
things, upon which the Indianapolis and St. Louis Railroad Com- 
pany was under no manner of obligation to pay taxes, gave value to 
the stock and bonds of the St. Louis, Alton and Terre Haute Rail- 
road Company, from the aggregate value of which, according to the 
rule of the Board of Equalization above set forth, the value of the 
tangible property (being the property leased to the Indianapolis and 
St. Louis Railroad Company, and upon which it to pay 
taxes), was deducted to ascertain the value of the capital stock for 
the — of taxation. 
37 The respondent further shows that a large sum of money 
was assessed as taxes upon the capital stock of the St. Louis, 
Alton and Terre Haute Railroad Company for the years 1873, 1874, 
1875, and 1876, by the State Board of Equalization of the State of 
Illinois, and that the St. Louis, Alton and Terre Haute Railroad 
Company neglected and refused to pay the same, and that in order 
to save said property from sale and prevent levies and seizures, and 
be enabled to continue the operation of said railroad, the Indian- 
apolis and St. Louis Railroad Company was compelled to pay large 
sums of money upon said taxes so assessed mst the Bt Louis, 
Alton and Terre Haute Railroad Company, and which the Indian- 
— and St. Louis Railroad Company was not bound by the terms 
of said operating contract to pay. 

And this respondent, your receiver, in order to protect said prop- 
erty, has been — to pay large sums of money upon said 
capital stock taxes for the St. Louis, Alton and Terre Haute Rail- 
road Company. 
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A schedule of the sums thus paid is filed herewith as Exhibit “A.” 

This respondent shows that said sums are justly due from the St. 
Louis, Alton and Terre Haute Railroad Company. 

He further shows that there is due from the St. Louis, Alton and 
‘Terre Haute Railroad Company an additional sum of —— dollars, 
for charges growing out of expenses at East St. Louis, for which the 
Indianapolis and St. Louis Railroad Company received no credit on 
— rendered by this court on the thirtieth day oſ June, 


This respondent admits that there is due the St. Louis, Alton and 
Terre Haute Railroad Company, for rental during the time of the 
receivership, the sum of $11,519.64 dollars, and he prays that said 
sum so due the St. Louis, Alton and Terre Haute Railroad Company 
for rent may be credited upon the indebtedness above set forth from 
said railroad company to the receiver, and that the residue of said 
——.— to the — the — Louis, — and — — 

ilroa ny may uired to pay to this respondent, an 
that after the i — tam the 81 Louis, Alton and Terre 
Haute Railroad Company to the receiver is paid the balance of the 
indebtedness from the St. Louis, Alton and Terre Haute Railroad 
Company, growing out of the payment of said capital stock taxes 
and operating expenses at East St. Louis, may be credited upon the 
judi ent rendered in favor of the St. Louis, Alton and Terre Haute 

ilroad — 7d by this court against the Indianapolis and St. 
Louis Rail Company and others, on the thirtieth day of June, 
1882, and he prays for all further relief. 
JOHN T. DYE, 
Solicitor for J. H. Devereux, Receiver. 


And at the same time comes the Pennsylvania Railroad Company, 
by counsel, and files its answer to said intervening petition in the 
words following, to wit: 


38 The Answer of the Pennsylvania Railroad —— — 
vening Petition of the St. Louis, Alton and Terre Haute Rail- 
road Company. 


For answer to the intervening petition of the St. Louis, Alton 
and Terre Haute Railroad Company, filed in this case on the thir- 
tieth day of October, 1882, the respondent, The Pennsylvania Rail- 
road Company, says, as follows: 

It admits that this is an action for the foreclosure of the second 
and third mortgages upon the real estate, property, and franchises 
of the defendant, The Indianapolis and St. Louis Railroad Company, 
and that a decree of foreclosure and sale of said property was 
entered on the twenty-third day of May, 1882, and that in pursu- 
ance of said decree the property of said defendant railroad company 
was sold on the twenty-eighth day of July, 1882, for the sum of one 
million three hundred ninety-six thousand dollars ($1,396,000), and 
is now the property, by purchase at said sale, of the Indianapolis 
and 8 way Company; but it shows further that the 
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second mortgage, upon which said decree of foreclosure and sale 
was made, was given to secure bonds of said defendant railroad 
company to the amount of one million dollars, and that the court 
found in this proceeding that there was due upon such bonds, se- 
cured as aforesaid, including interest, the sum of one million one 
hundred ninety-seven thousand seven hundred forty-five dollars 
ninety-seven cents ($1,197,745.97), and that the same was a second 
lien upon the real estate, property, and franchises of the defendant 
railroad company, and subject only to the first mortgage of two 
million dollars not foreclosed in said suit, and particularly described 
in said decree. 

And it further shows that the third mortgage, upon which said 
decree of foreclosure was rendered, was given to secure the bonds of 
said defendant company, amounting to five hundred thousand dol- 
lars, upon which the court found there was due, at the time of the 
rendition of said decree, the sum of six hundred ninety-nine thou- 
sand one hundred sixty-four dollars and seventy-six cents ($699,- 
164.76), which was declared to be a third lien upon the real estate, 

roperty, and franchises of said Indianapolis and St. Louis Railroad 
mpany, and next after the second mortgage above described, 
making a total sum of one million eight hundred ninety-six thou- 
sand nine hundred ten dollars and seventy-three cents ($1 per 
found to be due by the court, and secured by said second and thi 
mortgages, and decreed by the court to be a lien upon the property 
of said defendant railroad company, subject only to the first mort- 
above described, and prior and superior to all claims, liens, 
and demands of all other creditors of said defendant company, and 
subject only to the amount due and to become due upon the first 
mortgage upon said property, as found and ascertained by the 
urt. | 


co 

This respondent adinits that William P. Fishback was appointed 
master commissioner for the purpose of hearing evidence in support 
of the claims of indebtedness in behalf of any creditor, secured or 
not, of said defendant railroad company, and to make report of his 
findings, as averred in said petition. 

This respondent admits that on the eleventh day of September, 
1867, an agreement was entered into by the Indianapolis and St. 
Louis Railroad Company, of which the copy filed with said petition 
as Exhibit A” is a true and correct copy; but this respondent 
denies that the — The St. Louis, Alton and Terre Haute 

Railroad Company, by virtue of said lease, had any lien upon 

39 te property of the Indianapolis and St. Louis Railroad Com- 

any for the amount — to be paid to said petitioner by 

the Indianapolis and St. Louis Railroad Company as rent for the 

railroad of said petitioner under said contract; but they say that 

the petitioner, The St. Louis, Alton and Terre Haute Railroad Com- 

pany, stands in the same attitude as to said claim as any other un- 
secured creditor of said defendant railroad company. 

This respondent admits that on the seventeenth day of May, 1867, 
the petitioner did, in form, by its president and secretary, execute 
an agreement, lease, or operating contract of that date, purporting 
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to be made between itself and the Terre Haute and Indianapolis 
Railroad Company, filed with the — — as Exhibit 
B, but says said agreement was never executed by the said Terre 
Haute and Indianapolis Railroad Company, and never became a 
valid and subsisting contract between the petitioner and said Terre 
Haute and Indianapolis Railroad Company. And this respondent 
admits that said proposed contract contained the terms, stipulations, 
and engagements appearing upon the face thereof; and the respond- 
ent denies that it contained any other stipulations, covenants, or 
engagements. 

And it states that the first guaranty contract set forth in the in- 
tervening petition was not executed by the respondent, nor by the 
authority and consent of its board of directors, nor by the authority 
of the board of directors of the Pittsburgh, Fort Wayne and Chicago 
Railway Company, and this respondent insists that said supposed 
contract of guaranty was and is ultra vires, and null and void as to 
each and all of the corporations by which it purports to have been 
executed, because neither of the parties thereto had any corporate 
power to enter into said sup contract. And this respondent 
avers that said contract of guaranty never became binding on any 
of the parties thereto, because the operating contract of — 17, 
1867, therein referred to, and purporting to be between the Terre 
Haute and Indianapolis Railroad Company, of the first and the 
St. Louis, Alton and Terre Haute Railroad Company of the second 

never was executed by said Terre Haute and Indianapolis 
ilroad Company, and it was not within the corporate powers of 
the complainant to agree with the other parties to said supposed 
agreement of guaranty to make such operating contract or lease of 
its road to a corporation which had no existence when said su 
agreement of guaranty was made, and it was also beyond the cor- 
porate powers of said several guaranteeing —— by which 
said supposed agreement of guaranty purports to have been executed 
to guarantee that the said lease or operating contract would be ac- 
— by a corporation that then had no existence, or to bind them- 
ves as guarantees for a then non-existing corporation. 

This respondent denies that the Pittsburgh, Ft. Wayne and Chi- 
cago Railway Company or the Pennsylvania Railroad Company had 
any power or authority in law to execute such agreement, or that 
such corporations ever in fact executed said agreement or became 
bound thereby. 

This respondent denies that on the eleventh day of mber, 
1867, a contract, called a contract of guaranty, filed with the inter- 
vening petition as Exhibit C, was properly executed by the peti- 
tioner and by the Indianapolis, Cincinnati and Lafayette Railroad 
Company, the Pittsburgh, Ft. Wayne and Chicago Railroad Com- 
pany, the Bellefontaine Railway Company, the Cleveland, Paines- 
ville and Ashtabula Railroad Company, and the Cleveland, Colum- 

bus and Cincinnati Railroad Company, or either of them, 
40 and says the execution of said contract of guaranty was not 
within the corporate powers of the corporations alleged to 
have executed the same, and is void and of no effect. 
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This t farther denies that the rental agreed to be paid 
by the I is and St. Louis Railroad Company constituted a 
r 

This — t denies that it was the duty of the defendant, The 
—— Louis Railroad Company, to pay the rental for 
petitioner's railroad out of its earnings before it paid any of the in- 
terest upon its bonds. 

This respondent farther denies that the defendant railroad com- 
pany diverted and a iated its earnings to the improvement of 
its v. in equi t and new construction, and the payment 
of the interest upon its bonds; but it states the fact to be that a large 
amount of the earnings of the Indianapolis and St. Louis Railroad 
Company, after the operating expenses of said road were paid, were 


diverted from the payment of the interest upon its and ap- 
— ma > eae ia railroad of petitioner, 
to the amount of dollars. 


t 

This respondent admits that the defendant railroad company was 
the lessee of the railroad of the petitioner, but it denies that it wae 
leased or operated for the benefit of this respondent, or of any other 
— company besides the Indianapolis and St. Louis Railroad 

v. 

This respondent admits that it loaned to the defendant railroad 
company large sums of money, from time to time, for which it took 
the obligations of said defendant railroad company ; and that it 

bonds of said defendant company, secured by said second 
and third And this respondent denies that it assumed 
or stood in any or different relation to said defendant company 
than that of a creditor and holder of its stock and bonds. 

This ree a that the earnings of the St. Louis, Alton 
and Terre Haute railroad were the of the petitioner after 
the execution of said lease; but avers t the petitioner was only 
entitled to have and receive from said defendant railroad company 
the rental agreed to by the terms of said lease, and avers that peti- 
tioner stood in the same attitude with reference to said rental as any 
other unsecured creditor of said defendant company. 

This respondent admits that there is due from the defendant rail- 
read company to the petitioner, under and by the terms of said con- 
tract for rent, the sum of dollars, which sum this respondent 
says is junior to the lien of the second and third mortgages set forth 
in said decree. 

This respondent admits that the defendant railroad company made 
default in the payment to petitioner of the rent due to it under the 
terms of the operating contract, and so continued to make default 
from the first day of April, 1878, up to and including the twenty- 
eighth day of October, 1878. But it denies that the sum due accord- 
ing to the terms of said lease or operating contract as rent was ap- 

riated to the improvement, betterment, and new construction of 
its own line of railroad, or to the purchase of rolling stock and equip- 
ment, and to the payment of the interest upon its bonds for the bene- 
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fit of the holders of securities of the said defendant railroad com- 
pany. 


This respondent admits that on the twenty-fifth day of Oc- 


to be a legal liability growing solely out of and rest 

the contract of guaranty, and not other or different, 

obligation upon this respondent, or the other parties to 
pt the obligation of ntors. 


ef said — — company, and stands in — 
as the claim of any other unsecured creditor. 

This respondent denies that any taxes vet remain unpaid which 
were assessed upon said Indianapolis and St. Louis Railroad Com- 
— Se the said defendant company was 

by the terms of said lease or operating contract to pay, but 


41} Evidence in Behalf of Petitioner. 

Be it remembered that, on the hearing of this intervening peti- 
tion, the said St. Louis, Alton & Terre ute Railroad Company, 
petitioner, in support of said intervening petition, introd the 
following evidence, to wit: 

1. The original bill, answers, interlocutory decree, and final de- 
cree in the case of The St. Louis, Alton & Terre Haute Railroad 


Company vs. The Indianapolis & St. Louis Railroad Company 4 al., 


No. 6257, in chancery, in the circuit court of the United States for 
the district of Indiana ; also the deposition of Charles Butler, being 
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109-131, inclusive, of the printed record in said cause; also the 
itions of H 0 Lord and George W. Parker, being pp. 
188, inclusive, of the printed record in said cause; also the 

— Russell Plliots, bp. 196-207 of the printed record in said 

cause ; also the Sen peg Tans 


petition. 
The bill, — — papers, and rec- 
8 —— — all being pe of the 
record of the causes ya and pending in theSupreme 


Court of the United States woretioned in the sti lation filed in this 
cause on June 27, 1884, and being fully co by said stipulation, 
the same are omitted from this record. 
JOHN M. BUTLER, 
Solicitor for &. L., A. & T. H. R. R Co. 
JOHN T. DYE, 
— m 


3. The following statement of the auditor for the receiver 
of the Indianapolis & St. Louis Railroad Company, under date of 


June 2, 1883 : 
IxnpraNaPouis, Ixp., June 2, 1883. 
Joun T. Dre, E., 
General Attorney I. & &. L RN O., City. 

Dear Sin: Upon Mr. Butler’s req — Een 
submit herewith “Schedule A,” showing votes of the I. L. R 
ab Bo chooks „0. C. & en N Nr a “Sched- 

showing notes the Penney? 
—— — 24 1881; the total amoun ts of which 
respectively as follows 
Notes to C., C., & SR — V— 8873585 12 
Notes to Penna. Co. * 583,585 12 

The dates and amounts of — — — 
ber 24, 1881, amounting to $125,000, as shown b Commissioner 
Fishback’s report of Nov. 28, 1882 page 2 are as follows : 

December 16, 1881 rr 
January 28, 18822 — ů ů ůůů 

The dates and amounts of the Cleveland Mills Co.’s item 
of $103,922.75, as aloo shown — F back’s report of 
Nov. 23, 1882, are as follows: 


1882. 


Jan’y Voucher No. 646. Material delivered in De- 
cember, 18817 —— $36,882 97 
Jan’y Voucher No. 647. Material delivered in De- 
eS 


— a a 1 
‘ 8 oe 
a 3 ” = " 
. + 


1882. 
Feb’y Voucher No. 585. Material delivered in De- 


SS — 
March E No. 631. Material delivered in Febru- 


ary, 1882 —— 


— te 632. Material delivered in Febru- 


ary, 1882 — 
March 1 No. 632. Material delivered i in March, 
42 March Voucher No. 638. Material delivered in 


February, 1882. 
March Voucher No. 633. Material delivered in Feb- 


ruary, 1882 — 
March W No. 633. Material delivered — 


Total of vouchers... - 


* — before making notes — M. Co, in ac = 
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$713 84 
57,561 68 
2,510 09 
1,473 48 
1,449 53 
1,423 95 
438 21 


$104,505 25 


$103,922 75 


Hoping the information given may be found satisfactory, I am 


yours, 


P. A. HEWITT, 


Acting Auditor. 
IxpraNaPouis, Ixp., June 2, 1883. 


Senor A. 


Detailed Statement of Notes the G, G, CEL BP 
given —— 


to $873,585.12, as shown 


=e — 2 — 2 2 Se we oe 2 ee GS oe — 
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Amount. 


1877. 


1 834,000 00 
L 
r . 
D nen oe memory Teer 25,000 00 


1878. . & 
March 1 /. ³·1Üàm ⁵ů <n 
111 ——— — ee 20,000 00 
1 8 —— 12,653 12 
- 1881. 

July 1 8 ‘ Ll 
aed itis sigan imepltiataatenaigli .---. 100,000 00 
11 ——j—ç——?ð— 68,000 00 
r 80,000 00 

— .... $873,585 12 

INDIANAPOLIS, Ix n., June 2, 1883. 
ScHEDULE B. 

Detailed Statement of Notes given the Pennsylvania Co., amounting to > % 


$583,585.12, as by Commissioner Fishback’s Report, N 
vember 23, 1882. Page 3. ‘ ä 
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4. The following deposition of Henry T. Nash: 


INDIANAPOLIS, IND., June 22, 1883. 


Evidence taken in behalf of petitioner. Present: H. A. Weal and 
John M. Butler, for petitioner, and John T. Dye, solicitor for respond- 
ents. 


Henry T. Nasu, being duly sworn, testified as follows: 


Interrogatories by Mr. BuTLER: 


Q. Please state your name, residence, and occupation. 
A. H. T. Nash, St. Louis, Mo.; auditor of the St. Louis, Alton & 
Terre Haute Railroad Company. 


Q. You may state how long you have been acting as auditor for 
railroad companies. 

A. A little more than ten years. 

Q. You may state if you have recently had full access to the books 
and records of the Indianapolis & St. Louis Railroad Company, and 
tu the books and records kept by the receiver of the Indianapolis & 
St. — 2 Railroad Company during the receivership recently termi- 
nated. 

A. I have. 

Q. You may state, Mr. Nash, if you have compiled from said 
books and records statements showing the gross earnings and oper- 
ating expenses of the Indianapolis & St. Louis Railroad. Company, 
on the Indianapolis & St. Louis railroad proper, from the time said 
road was opened for business up to the appointment of a receiver, 
May 24, 1882. 

A. I have. 

Q. Can you give said gross earnings and operating expenses for 
each of said — and the fractional parts of the years 1870 and 
1882 separately, and will you make such written statement your 
answer to this question ? 

A. I can, and do herewith furnish a statement and make the same 
part of my answer as Exhibit “A.” 
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44 H. T. Naso. Exurerr “A.” 
Statement of the Gross Earnings and — See of the Indian- 


apolis Division of the Indianapolis and Railroad from 1870 
to May 24, 1882. 

Year Gross Earnings. Operating Expenses. Net Earnings. 
1870 - $266,997 59 $141,731 93 $125,265 66 
. 671,556 72 385,142 01 286,414 71 
1872._.._........ 690,229 48 403,910 89 286,318 59 
1873 - 731,414 88 427,574 05 303,840 83 
1874 — 614326 27 385,781 52 228,544 75 
1875.— 2 526,427 39 370,969 94 155,457 45 
1876 — 521,137 62 365,326 73 155,810 89 
1877... 475,780 53 288,848 40 186,932 13 
1878 8 418,443 11 325,068 83 93,374 28 
1879 8888 459.976 97 265,707 37 194,269 60 
1880 — 683 88 420,383 23 172,300 65 
11111 5 52 559,007 10 43,368 42 
1 192,016 97 263,523 90 — 71,506 93 

6,763,366 93 4,602,975 90 2,160,391 03 
“Exhibit A.” H. T. NASH, 
Auditor &. L., A. & T. H. R. R. Co. 
June 22, 1883. 


Q. I will ask — — prepared a statement showing the 

— . — earnings and operating expenses of the Indianapolis and St. 
railroad proper during the receivership, to wit, from May 

24, 1882, to 1, 1882? 

A. I have. 

„„ furnish such statement as your answer to this ques- 
tion ? 

A. I will, and do herewith furnish a statement, and make the 
same part of my answer as Exhibit B.“ 


“ EXHIBIT oad 
Statement of Earnings of Indianapolis Di the Indi 
ee — te 1,1 
Devereux, Receiver 
4B.“ Earnings —̃ —— f 
H. T. NASH, | 
Auditor &. L., A. E. T. H. R. R. 
June 22, 1883. 
Statement of Expenses of Indi is Division of the is and 
St. Louis Railroad, from May 24, 1882, to — 1, 1 
Total S 3 $201,442 21 
“Exhibit B.“ H. T. NASH 


Auditor St. L., A. & T. H. R. R. Co. 
June 22, 1883. 
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Q. I will ask you to state if you have made a statement showing 
the sale and discount upon sales of the mortgage bonds issued by 
the Indianapolis and St. Louis Railroad Company? 

A. I have. 
. Will you furnish such statement as your answer to this ques- 
tion 
7 I will, and do herewith furnish a statement, and make the 
> same part of my answer as Exhibit “C.” 


Exuisit C.“ 
— nne — & &. Louis Rail- 
road Company and Discounts on Same. 
DISCOUNT. FIRST MORTGAGE BONDS. 


45 
$200,000 00 ee 
- SECOND MORTGAGE BONDS. 

$83,750 00 To C, C, C. & I. R R Co, Dee, 1870. 
25.000 00 “ A ‘ten 
16,250 00 “ 1871 
83.750 00 — R. Co, ». Dee, 20800 
25.000 00 April 4to14, 1871. 
16,250 00 —  « y, 1871 

$250,000 00 


7 


trustees for services, Dec., 1871 
C., C., C. & I. R. R. Co., Dec. 19, 71 
1 * Dec. 29, 1871 
* 1 July, 1873. 
ng . March, 1874 
Penna. | R. R. Co., Dec. 19, 1871 
Dec. 29, 1871 


8 S 8 S S8 8 8 8 
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Q. In said statement will you furnish the dates of the sales? 

A. So far as I can find them in the books. 

Q. I will ask youif you have prepared a statement sho the 
payments made by the Indianapolis ard St. Louis Railroad - 
pany proper, upon interest coupons upon bonds issued by it under 
the several mortgages issued by it, separately for each year from the 
time said bonds were issued down to the present time! 

A. I have. : 

Q. Will you make such statement a part of your answer to this 
question ? : 

A. I will, and do herewith furnish a statement, and make the 
same part of my answer as Exhibit “ D.” 


Exmmr D.“ 5 
Statement of Interest Paid on Indianapolis & St. Louis Railroad Com- 
pany’'s Bonds, from 1870 to Oct. 1, 1882. 

Second 


Year. First Mortgage. 1 ortgage. Equipment. Total. 
1870 $42,136 62 $23,345 00 865,481 62 
1871— 140, 000 00 00 $4,080 00 208,305 00 
1872 140,000 00 70,000 00 27,000 00 237,000 00 
1873 ..-- 139,930 00 70,000 00 28,640 00 238,570 00 
1874.— 139,965 00 70,000 00 37,560 00 247,527 00 
1875. 140,000 00 70,000 00 40,000 00 250,000 00 
1876. 140,000 00 70,000 00 400,00 00 250,000 00 
1877 140,000 00 67,410 00 40,000 00 247,410 00 
1878 140,000 00 14,595 002A 154.595 00 
1879 .  < euieliinies 109,200 00 
1880 ä -tntsensies  - odubsmiaiinls 109,200 00 
1881_..- 109,200 0 — 109, 200 00 
1882__-- e aia 7,910 00 

$1,497,541 62 $519,575 00 $217,280 00 $2,234,396 62 

“Exhibit D.” H. T. NASH, 

Auditor St. L., A. & T. H. R. R. Co. 

June 22, 1883. 

46 Q. I will ask you if you have made up a statement Sbow- 


ing the amount expended by the Indianapolis and St. Louis 
Railroad — for additional construction, improvement, and 


equipment for eac 
don to the present time? 
A. I have. 

And will 


tion? 


year from the opening of the road for business 


you make the same part of your answer to this ques- 


A. I will, and do herewith furnish a statement, and make the 


same part of my answer as Exhibit “E.” 


all 88 ; * » 
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Exarsrir “ E.“ 


Statement of Cost of Road and Equipment of Indianapolis and St. Louis 
— from Indianapolis to Terre Hauie, to May 23d, 1882. 


To July Ist, 1870 —.— $2,766,115 64 
From Ist, 1870, to Dec. 31st, 1870......--...... 412,249 16 
6— — 417,669 58 
— ̃ —— ——-—-— 98,022 08 
— ——ññ — 168,741 56 
BE — —-— — 103,816 99 
a a 
— n —— 33 92 
DE distin ————————ů——ů 3,111 83 
—̃ ̃ ̃ —-—-— TP 7,744 25 
— —— ů—ů— —jÜĩ—ͤVĩ6 130,477 60 
1880 * — 24,583 42 
— — innit 93,695 78 
1882, to May 23d, ine. 233,576 92 
$4,493,142 73 
Less amount credited to above account in year 1875. 10,038 40 
$4,483,104 33 
“Exhibit E.” H. T. NASH, 
Auditor St. L., A. & T. H. R. R. O. 


June 22, 83. 


Q. Have you made a statement showing the amount paid by the 
Indianapolis and St. Louis Railroad Company, from the time it 
issued bonds under its several mo down to the — time, 
to the sinking fund for the payment of said mortgages 

A. I have. 

Q. Will you make such a statement a part of your answer to this 
question ? 

A. I will, and do herewith furnish a statement, and make the 
same part of my answer as Exhibit F.“ 


Exursir F.“ ä 
Statement of Sinking Fund Aecoumt of Indianapolis and St. Louis Nail- 
road from 1870 to May 24, 1882. 
Total to January 1, 1877 - $25,333 07 
Paid in 1877 . j —ů a 
Zee 5,810 00 
Total balance shown by ledger — $47,809 74 
“Exhibit F.” | H. T. NASH, 
Auditor St. L., A. & T. H. R. R. O. 


June 22, 1883. 


> 
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QI will ask you to state if you have ascertained the amount re- 
ceived by the receiver in money earned by the Indianapolis and St. 
Louis railroad proper prior to the receivership ? | 

A. I have not. 
47 Q. In your interest account, an exhibit of which you have 
already to furnish, have you included any payments 
of interest made by the receiver? 

A. No. 

Will you make a statement showing the amount of interest 
paid by the receiver? 

A. P will, and do herewith furnish a statement and make the 
same part of my answer as Exhibit “G.” 

Exuisit “G.” 
Statement of Interest on Indianapolis and &. Louis Railroad Company 
aes |i J. H. Devereux, Receiver, from May 24, 1882, to Oc- 
1,1 


First mortgage -------- $11,585 00 


Exhibit G.” | 
H. T. NASH, 
Auditor St. L, A. & T. H R. R. Co. 


Q Have —— howing th 
ve you made any statement showing the gross earnings 
from all sources, and the operating expenses of the leased line, 
operated by the Indianapolis and St. Louis Railroad —— 
— * 5 receivership, to wit: From May 24, 1882, to 1, 
1 

A. I have. 

Q. Will you furnish such a statement and make the same part of 
your answer to this question? 

A. I will, and do herewith furnish a statement, and make the 
same part of my answer as Exhibit H.“ 


Exnursit “ H.“ 


Statement of Earnings of St. Louis Leased Division of the Indianapolis 
and St. Louis Railroad from Mey 24, 1882, to d 1, 1882 


$557,475 44 
— — oni a ---- 1,118 89 
Ch ů— 


Statement of Operating Expenses of St. Louis Leased Division of the 
3 eae pe Sy eh a ens, 


%% ͤ $507,341 18 
Exhibit H. 
H. T. NASH 
Auditor St. L., A. & I. H. R. R. Co 


f 
l 
{ 
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Can you furnish a copy of the new lease entered into between 
the St. Louis, Alton and Terre Haute Railroad — and the 
Indianapolis and St. Louis Railway Company, and will you do so? 

A. I will, and herewith furnish same, ed Exhibit “J.” 


Adjeurned until Monday, June 25, 1883. 


48 This indenture, made and entered into this 23d day of 
February, A. D. one thousand eight hundred and eighty- 
three, by and between the St. Louis, Alton and Terre Haute - 
road Company, a corporation duly formed and organized under the 
laws of the States of Illinois and Indiana, lessor, party of the first 
part, and the Indianapolis and St. Louis Railway Company, a cor- 
ration duly formed and — under the laws of the State of 
— the Cleveland, Columbus, Cincinnati and Indianapolis 
Railway 1 ,a corporation duly formed and organized under 
the laws of States of Ohio and Indiana, (successors of the In- 
dianapolis and St. Louis Railroad Company, by purchase at the 
judicial sale of its propert and franchises, and its rights as lessee 
of the property herei r ibed,) joint and several lessees, party 
of the second part, is entered into in accordance with, and in con- 
sideration of, a certain memorandum of agreement, made on the 
17th day of November, 1882, by and between J. H. Devereux and 
W. Bayard Cutting, which memorandum of agreement is annexed 
hereto, and refi to as a of this indenture, and is a cunsid- 
eration for the execution of the same, in that it establishes a through 
line from New York to St. Louis via the New York Central and 
Hudson River railroad and the railroads of the parties hereto: 

Whereas the party of the first part owns a certain railroad ex- 
tending from East St. Louis, in the State of Illinois, to Terre Haute, 
in the State of Indiana, known as its main line, together with a 
certain branch to Alton, in said State of Illinois, known as its Alton 
branch ; and the party of the second owns and operates a con- 
tinuous line of railroad from Terre Haute aforesaid, by way of In- 
— in the State of Indiana, to Cleveland, in the State of 

0; 

And whereas it is considered by the said parties hereto that their 
interests would be mutually — by having the said railroads, 
thus forming a continuous line from Cleveland to East St. Louis, 
—— under one management and control, upon the terms and con- 

itions hereinaſter expressed: 

Now, therefore, this indenture witnesseth, that the said parties of 
the first and second parts, for and in consideration of the premises, 
have covenanted, promised, and agreed, and by these presents do 
covenant, promise and agree, to and with each other, in manner and 
form following, that is to say: 

ARTICLE 1. The said party of the second part may, will, and shall 
maintain, manage, and operate a certain railroad belonging to the 
party of the first and known as the main line of the St. Louis, 
Alton and Terre Haute railroad, extending from Terre Haute, in 
the State of Indiana, to East St. Louis, in the State of Illinois, 
about one hundred and eighty-nine miles, and also a certain branch 
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thereof, belonging to the party of the first part, and extending from 
a point on said main line to Alton, in the State of Illinois, about 
four (4) miles, for and during the period of ninety-nine years from 
the first day of November, in the year of our Lord one thousand 
eight hundred and eighty-two, upon and subject to the terms and 
conditions of this indenture, and all and singular the provisions 
herein contained. 

ArtTicLE 2. The said party of the second part shall and will, 
within a reasonable time hereafter, finish and put in good order and 
condition any and all unfinished portions of said main line of rail- 
road, or of said Alton branch thereof, and any and all parts or por- 
tions of either said main line or said branch which may be inferior 
in condition or out of repair; and thereafter, at all times during the 
said period of ninety-nine years, the said party of the second part, 
its successors and assigns, shall and will keep the said main line of 
railroad and the said Alton branch thereof in the order and condi- 
tion of a first-class railroad, making from time to time all needful 
repairs, replacements, improvements of and additions to the same, at 
the proper cost and expense of the said party of the second part, 
without deduction or abatement from the moneys hereinafter pro- 
vided to be paid to the party of the first part; which improvements 
and additions shall include, among others, the laying the entire 
length of said leased line with steel rails, and the ballasting the 
same with broken stone or gravel, at as early a day as said work 
can be done with due regard to economy. 

ARTICLE 3. The said party of the second part shall and may, for 
and during the term aforesaid, use and apply to and for the busi- 
ness of said main line and branch railroads, any and all depots, 
stations, station-houses, freight-houses, wood-houses, and other build- 
ings, and all machine-shops, and other shops, and all other grounds 
and other lands adjacent to the said main line and branch railroad, 
or either of them, or used or acquired for use in connection there- 
with, including certain depot gronnds abutting on Front street, in 
East St. Louis aforesaid, being all that part of the property acquired 
by said party of the first part from the Wiggins Ferry Company which 
lies north of a line beginning at a point on the west boundary 
of said property at Front street, four hundred feet north of the 
north line of Pratt street, running thence easterly, parallel to the 

said north line of Pratt street, so far as said street extends, and 
49  . thence protracted in a straight line to the easterly bounda 

of said property, reserving for the use of the Belleville branc 
and extension the portion of the aforesaid property which lies south- 
erly of the said line, and also reserving fer the use of the Belleville 
branch and extension.all the property of the said first party lying 
east of Cahokia creek, in said city of East St. Louis, bounded on the 
north by Broadway and the ground at present occupied by said 
main line track leading to the said property purchased from the 
Wiggins Ferry Company : Provided, nevertheless, That all of said 
ground purchased from the Wiggins Ferry Company west of Cahokia 
creek (except a strip 200 feet in width on the south side thereof, now 
occupied by said first party as its coal yard) shall continue to be 
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used jointly by said first and second parties for terminal business as 
at present, and until either party hereto shall elect to maintain a 
separate freight depot and station at East St. Louis. When either 
party hereto shall so elect to dissolve the present joint occupancy 
and maintain a separate depot at East St. Louis, the said second 
party” land will, without delay, at its own expense, remove its 
tracks and other obstructions from the strip of ground two hundred 
feet in width between Front street and the old river bed, correspond- 
ing in length with the adjacent yards, being the north two hundred 
feet of the portion of said station ground heretofore reserved by and 
for the exclusive use of said first party. After said ground shall 
have been so surrendered free from t said first party shall enter 
upon and the same, and lay necessary tracks and construct 
necessary buildings thereon, for its own especial use, and thereafter 
each party hereto shall establish and maintain its separate agency, 
and transact its terminal business at East St. Louis on its own 
grounds, as the same are defined and bounded in this article. Until 
such separation said second party shall pay all taxes, general and 
special, that shall be levied, assessed, or im upon all the said 
grounds so jointly — — for station or epot purposes, and after 
such separation all such taxes shall be paid by each party upon the 
portion of land which each separately occupies. provided, 
further, That said first party hereby also reserves to itself the right 
to maintain its present connections with said main line track or 
tracks so leased to said second os of Broadway, and during 
the continuance of this lease shall have and enjoy the full use of the 
tracks of said second party for making connections with the tracks 
and yards of the St. Louis Bridge Company in East St. Louis, and 
with the East St. Louis or relay depot, as the same are now or may 
hereafter be established, for the transaction of its necessary business 
therewith, and shall also have free use of the tracks of said second 
party for the delivery and transfer of business between its said Belle- 
ville branch, or any extension thereof, and all terminal points and 
connecting lines at East St. Louis with which said tracts may con- 
nect. This use of the tracks of said second party at East St. Louis 
by said first party shall be in harmony with the use of the same by 
said second party, and subject to such reasonable rules and regula- 
tions as may be imposed by said second party, it being understood 
that said first party is, during the continuance of this lease, to have 
and enjoy the free use of the tracks of said second party, to reach all 
connections and terminal points at East St. Louis, for the receiving, 
delivery, and transfer of all business destined to and from said Belle- 
— — and a to the extent — — like — — 
said first party retained possession, control, and operation i 
leased property. And to make such joint use of tracks practicable 
and safe said second party shall complete and maintain a double 
main track between the present junction of the tracks of the said 
Belleville branch with said main line near Broadway, and what is 
known as Bridge Junction, where the main line connects with the 
Chi and Alton railroad, near the north boundary line of the 
city of East St. Louis. 

8—1238 
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ARTICLE 4. The party of the second part, keeping and performing 
this contract, shall, for the purpose of operating said main line of 
railroad and said Alton branch thereof, have the exclusive right to 
use upon the said railroads, for and during the term aforesaid, any 
and all locomotives, tenders, passenger and freight cars, and all other 
rolling-stock and equipment employed on said leased property, and 
the said party of the second part shall and will, within a reasonable 
time hereafter, purchase and supply any deficiency of equipment or 
rolling-stock that may be required for use upon the said railroads, 
or either of them, and shall and will at all times,during the term of 
— years aforesaid, keep the said railroads fully and ade- 
quately furnished with rolling-stock and equipment for the trans- 
portation over the same, and over any part thereof, of any and all 
passengers, ba , freight, mail, express, and any and all other 
matter which shall or may be offered or required to be transported, 
at the rates fixed from time to time by the party of the second part, 
in conformity hereto, on said railroads, or over either or any part of 
either thereof, so that the said main line of railroad and the said 
Alton branch thereof shall be at all times during said term in the 
order and condition of a first-class railroad, so far as the rolling-stock 
and equipment thereof are concerned, and to that end the said party 
of the second part shall and will, from time to time, during the 
whole period aforesaid, at its own proper cost and expense, make or 
cause to be made any and all necessary repairs, replacements, re- 
newals, construction and purchase of locomotives, tenders, passenger, 
— and freight cars which shall or may be used upon said rail- 

or required for the use of the same, and of any and all other 
rolling-stock and equipment which may be from time to time in 

general use upon first-class roads. 
50 ArrticLE 5. The party of the second part, operating the said 

railroads — the term aforesaid, from time to time, have 
full authority to fix all rates for the transportation of passen 
and freight upon the said main line of railroad and the said Alton 
branch thereof: Provided, however, and it is hereby expressly de- 
clared and agreed, That the rates on what is usually denominated 
through business shall be — according to mileage, after the 
usual customary terminal charges are deducted: Provided, That 
upon all such business destined to or from points east of Cleveland 
said leased line shall receive as much, pro-rated, according to mile- 
age, as the line or lines east of Cleveland shall receive, and all joint 
business reaching either line at intermediate points from connect- 
ing roads, and upon which competitive rates are necessarily 
charged to secure the same, shall be treated as through business 
and pro-rated according to mileage. Upon all joint business, des- 
tined to or originating at local points on said leased lines, the usual 
customary local tariff rates shall be — except where tho char- 
acter of the business or the influence of competition shall make a 
less rate necessary to secure the same, in which cases the best rate 
attainable may be accepted, the intention being that, in the division 
of earnings from all joint business, the — rate and method of 


division between connecting lines under different ownership shall 
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obtain, and the said second party shall draw to and transport upon 
said leased line all the — — or either of them, can — 
ably command or influence. 

RTICLE 6. The said party of the second part, keeping and per- 
forming all and singular the terms, provisions, and conditions of 
these presents, and making the payments hereinafter required, shall 
and may, at all times during the period of ninety-nine years afore- 
said, demand, collect, and receive any and all fares, cha freights, 
tolls, rents, revenues, issues, and profits of the said main line of rail- 
road, extending from Terre Haute to East St. Louis aforesaid, and 
of the said branch thereof to Alton aforesaid. 

ARTICLE 7. The said party of the second part shall, in each and 
every year of the term of ninety-nine years, pay or cause to be paid 
to the party of the first part, in the manner and at the times here- 
inafter provided, as rent reserved under this indenture, the sum 
of four hundred and fifty thousand ($450,000) dollars, until the gross 
earnings of the said railroad from Terre Haute to East St. Louis and 
the branch thereof to Alton for such year shall amount to the 1950 

te sum of one million seven hundred and fifty thousand (81, 750, 
— dollars; and when such gross earnings for such year shall ex- 

the sum of 81.750, 000 said second party shall pay to said first 
party in the manuer hereinaſter provided, as additional rent hereby 
reserved under this indenture, twenty per centum of the earn- 
ings for such year in excess of the sum of $1,750,000; and such sum 
of $450,000, and the said percentage of the gross earnings so re- 
served shall be paid over to said first party by said second party 
without any deduction, abatement, or diminution from any cause 
whatever ; but it is hereby expressly agreed that the aforesaid pey- 
ments shall amount, in each and every year, to at least four hun- 
dred and fifty thousand dollars, which is hereby agreed upon asa 
minimum for each and every year, and it is to be paid absolutely, 
without reference to the percentage which it forms of the = 
earnings of such year, and without leaving or creating any claim 
or charge upon the earnings of any future year. 

The manner and times of the rent hereinbefore reserved shall be 
as follows: On the first day of December, one thousand eight hun- 
dred and eighty-two, and of every month in each year thereafter, 
shall be paid thirty-seven thousand and five hundred dollars, — 
one equal — of the minimum payment herein provid 
to be made for and every year of the term aforesaid ; and as 
soon as practicable after the first day of November of each and — 

ear during the existence of this lease the earnings of sai 
eased property for the year preceding shall be ascertained, and if 
such earnings exceed the sum of $1,750,000 for such 
year then, in addition to said aggregate payments of $450,000, the 
said second party shall pay to said first party, on or before the first 
day of January next following the said first day of November, a sum 
equal to twenty per centum of the gross earnings of said leased 
property in excess of $1,750,000 for the year ending October thirty- 

rst of each and every year as above stated. All payments herein 
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required to be made to the party of the first part shall be made in 
the city of New York. 
Articte 8. The said party of the second part shall, at all times 
during the term aforesaid, bear, and at its own proper cost and ex- 
pense pay and discharge, any and all costs, expenses, and charges 
whatsoever of operating and carrying on the business of said main 
line of railroad, and said Alton branch thereof, or either or any part 
of either of said railroads, or in any manner connected with, arising 
out of, or appertaining to the business, operation, or management of 
the same, and shall and will, at all times during said term, hold, 
save, and keep harmless and indemnify, the said party of the first 
part, of, from, and against any and all costs, charges, and expenses, 
suits, damages, and claims of any and every kind whatsoever arising 
out of or in any manner appertaining to or connected with the man- 
agement or operation, during said term, of the said railroads, or either 
or any part of either thereof, including not only the expenses of 
51 operating and carrying on the business of said roads, but also 
any and all claims for injuries to persons or property occur- 
ing on said road, or either or any part of either that may occur 
during said term; and any and all claims, suits, and demands for 
non-performance or breach of contract in respect to any person or 
thing to be transported over the same; and any and all claims and 
demands for the loss or destruction, by whatever cause, of any prop- 
erty whatsoever, while under the control of the party of the second 
part, or which it shall have undertaken to carry on or transport 
over any portion of said railroad. 

. ArTIcLE 9. The said party of the second part, its successors and 
assigns, shall and will, at all times during the term aforesaid, pay, 
or cause to be paid, any and all taxes, assessments, and imposts, of 
whatever kind (except as hereinbefore provided), which have here- 
tofore been, or which shall or may at any time during the continu- 
ance of this lease be, , levied, assessed, or im upon the 
said main line of said railroad and the said Alton branch thereof, 
or upon either, or any part of either, of said railroads or their ap- 
purtenances, or upon any business or transactions done upon them, 
or either of them, or upon any income arising therefrom, or upon 
any property whatsoever, the use of which during said term is hereby 


agreed to be furnished to the of the second part, or which may 
be charged against or imposed upon the said party of the first part, 
its successors or assi or or on account of its or their ownership 
of the said — either or any part of either thereof, or of 
such pro or any part thereof: Provided, however, That noth- 
ing in this contract contained shall be so construed as to render the 

of the second part in any way liable for the tax specifically 
imposed upon the income of the holders of the bonds or stocks of 
the party of the first part. 

Akriczs 10. All business destined to the East, which may origi- 
nate on the Belleville branch, or any extension thereof, shall, so for 
as it may be properly influenced by the said first party, be sent by 
the way of the aforesaid main line from East St. Louis to Terre 
Haute, and the said party of the second part hereby agrees that all 
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business passing West over the said main line of railroad, destined 
to points south of East St. Louis, shall, as far as can be so controlled, 
be sent over the Belleville branch and its connections. 

ARTICLE 11. The party of the first part shall protect the party of 
the.second part against all claims for right of way, and against all 
suits for injuries to persons or —— arising prior to the first day 
of June, one thousand eight hundred and sixty-seven. Existing 
contracts and agreements entered into by the party of the first part 
in connection with said main line and Alton branch, or for business 
connected therewith, shall be assumed and performed and fuifilled 
by the party of the second part hereto in the same manner and to 
the same extent as the party of the first part would be bound to ob- 
serve and fulfill the same, and the party of the first part shall be 
protected and indemnified from and against any claim for a breach 
of any of said contracts arising after the first day of June, one 
thousand eight hundred and sixty-seven, and the party of the sec- 
ond part shall protect the party of the first part against all claims 
or suits for injuries to persons or property, arising or growing out of 
the operation or management of said leased property by the Indian- 
apolis and St. Louis Railroad Company, or any and all taxes levied 
or imposed subsequent to the first day of June, eighteen hundred 
and sixty-seven. 

ARTICLE 12. The said party of the second part shall and will, 
during the whole period of ninety-nine years aforesaid, keep just, 
full, and true accounts of any and all business which shall or may 
be done upon the said main line of railroad and the said Alton 
branch thereof, or upon either or any part of either thereof, and of 
all moneys earned or received from or on account of such business, 
and shall render to the party of the first part monthly, during such 
period, a detailed approximate statement of such business, showing 
the receipts and disbursements on account thereof, and shall also, 
annually, to wit, on or before the first day of January in each year, 
account to and with the party of the first part for any and all 
moneys earned or received as aforesaid for and during the year ter- 
minating with the thirty-first day of October preceding the time of 
such accounting; and the president of the party of the first part, or 
an agent duly authorized by its board of directors, shall at all rea- 
sonable hours and times during the term of this lease have the right 
to examine and inspect, and there shall be produced and exhibited 
to him any and all books of account wherein shall be entered, or 
which shall urport to contain, any entry or statement relating to 
the business done on said main line and branch railroads, or on any 
part of either thereof, during the term aforesaid, and any and 
vouchers relating to such business, and shall also have the right to 
take transcripts from, and copies of, such entries or statements and 
of such vouchers. 

ArticiE 13. In case the party of the second part shall make de- 
fault in any payment in the manner and at the times herein pro- 
vided of either or any part of the fixed minimum, or of any debit 
balance, ascertained at the end of any year, being part of the 
twenty per cent. of the gross earnings hereinbefore required to be 


52 made to the party of the first part, or any portion thereof, at 
the time and in the manner herein required, and such default 

shall continue for thirty days, the party of the first part may, at its 

election, — — — contract by written — 3 — 

of the second part, an e summary possession of sai 

— and all property connected therewith, necessary to the opera- 

tion of the same, or may take such other or further action for the 

enforcement of the terms of this lease as it may deem advisable. 

ARTICLE 14. The said party of the second part shall, at the end of 
such period of ninety-nine years, or other sooner termination of this 
contract, cease to operate said railroads, or either or any part of 
either of them, or to carry on the business of the same, and cease to 
demand, collect, or receive any tolls, rents, issues, or profits thereof, 
except such as may have been earned before the expiration of said 
term, and the said party of the first part shall and may resume the 
exclusive management and control of said railroads, and the busi- 
ness thereof. 

Articte 15. The said parties hereto shall and will, from time to 
time, and at all times hereafter, and as often as either of them shall 
be thereunto —— by the other, execute, deliver, and acknowl- 
edge any and all other instruments and assurances in the law, for 
the better and more effectually carrying out the object and intent of 
these — which counsel learned in the law shall reasonably ad- 
vise, devise, or require, and which the said — by virtue of their 
present respective corporate powers and authorities, or of any pow- 
ers or authorities hereafter to be acquired by either of them, at the 
time of the making of such request, lawfully may execute, deliver, 
and acknowl 

ArrtIcLE 16. This contract shall become operative as of the first 
day of November, eighteen hundred and eighty-two; and it is mu- 
tually stipulated that neither this lease nor anything herein con- 
tained shall be so construed, used, or applied as to influence, affect, 
or prejudice the rights or obligations of either of the parties hereto 
in the pending claims, controversy, and litigation growing out of 
the former lease of said property by said first party to the Indiana 
olis and St. Louis Railroad Company, nor shall it operate to mn 
said first party liable for any default or failure of said Indianapolis 
and St. Louis Railroad Company to perform its obligations under 
said former lease, nor shall it operate to affect in any way the rights 
or obligations of either of the parties hereto, under certain contracts 
guaranteeing the original lease. 

In witness whereof, the said parties to these presents have caused 
their respective corporate seals to be hereto affixed, and the same to 
be attested by their respective presidents and secretaries, thereunto 
duly authorized by their respective boards of directors, the day and 
year first above written. 

Executed in duplicate. 


53 Memorandum of Agreement Referred to in Accompanying Indent- 


ure of 
Memorandum of agreement this day made between J. H. Deve- 
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reux, representing the New York Central and Hudson River R. R. 
Co. t of the new lessee companies hereinafter named), and 

pres’t is, Alton, and Terre te 
R. R. — —— 1 — —— the St. 


— by said 
new lessees shall, from and after the Ist day of November, 1882, be 
$450,000 per annum, until the gross earnings of said leased line, in 
any one year shall exceed $1,750,000, and then 20 per cent. of the 
gross earnings of said line in excess of $1,750,000 gross annual 
earnings, payments as provided in old lease, except the 20 per cent. 
earnings, shall not be paid until the end of the year in which it is 


3d. The lessee companies shall, with reasonable despatch and 
without unnecessary delay, put the leased line in the order and 
condition of a first-class — — railroad as to road - bed, equip- 
ment, superstructure, and all necessary facilities and appointments 
requisite and necessary for the efficient and economic operation of 
the same; and it is here stipulated that the said improvements and 
additions shall include the completion of laying said leased line 
with steel rail and the ballasting of same with stone or gravel bal- 
last, and that the same shall be thereafter maintained as provided 
in said original lease. 

4th. Rates on what is usually denominated through business, or 
— — over the entire length of both lessor and lessee 
lines, be pro-rated according to mileage after usual terminal 
— 2 are deducted: Provided, That upon all such business des- 
tined to or from points east of Cleveland the leased line shall re- 
ceive as much pro rata for the transportation of said business as the 
line or lines east of Cleveland shall receive. This same principle 
or rule of division shall apply to traffic thrown upon either line at in- 
termediate — from — — roads, and destined to points 
beyond the line so receiving it, and upon which competitive rates 
are necessarily charged. Upon local business, or business destined to 
or originating at local points on said leased line, the usual local tariff 
rates shall be charged, ex when the character of the business or 
the effect of competition shall make a less rate necessary and proper 
in view of the best interest of both lessor and lessee companies; and 
in such cases the best rates obtainable shall be acce , the inten- 
tion being that in the division of earnings from all joint business 
the usual method and rule of division of such earnings between 
connecting lines shall obtain in adjustment of accounts between 
lessor and lessee roads, and said lessee companies shall throw all the 
business over said leased lines they may or can reasonably com- 
mand or influence. 
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5th. In addition to the present facilities for freight and ag 
business (except coal), heretofore and now enjoyed by the lessor 
company at East St. Louis jointly with the lessee company, the said 
lessor company shall, without additional charge, have access to and 
the use of all the tracks of said lessee companies at East St. Louis to 
deliver and transfer by its own engines the business destined to or 
received from the Belleville branch or its extensions, and going to 
or from connections or terminal points at East St. Louis, and the 
facilities for the joint freight business upon the station grounds 
transferred to said lessee, and abutting on nt street in St. 
Louis, shall be so enlarged and improved by said lessee company as 
to properly accommodate the terminal business of both companies 
(except the coal traffic of said lessor), in the most thorough, speedy, 
and economic manner; and in case a joint agency and division of 
expenses of the station, as heretofore, shall prove unsatisfactory to 
either party, at the election of such party separate agents shall be 
re at separate expense, and if also required by such dissatis- 
fied party, said depot or station grounds shall be divided, and in 
addition to the ground now occupied and used by said lessor com- 
pany as a coal yard, there shall be set apart to the exclusive use of 
the lessor company a further strip of ground, at least two hundred 
feet in width, — from Front street westward to Cahokia 
creek, after the same is filled up or raised to the grade of Front 
street. In the event of such separation of ground, said lessor com- 
pany shall lay its own tracks and construct its own freight build- 
ings thereon. 

6th. It is mutually — that the pro modification of 

old or execution of a new lease shall not be used or resorted to 
54 for the purpose of prejudicing or influencing the rights or 

status of either party hereto in the pending suit for rental 
under the old lease against the Indianapolis and St. Louis Railroad 
Company and its guarantors. 

This agreement is made subject to the ratification of the same by 
the directors and stockholders of the companies, parties thereto, and 
each party shall be provided with certified copies of the action of the 
— meetings, pertaining thereto, of the other companies, parties 

ereto. 

New York, November 17th, 1882. | 

W. BAYARD CUTTING. 


, J. H. DEVEREUX. 


Monpay, June 25, 1883. 
Parties met pursuant to adjournment, same counsel present as on 
June 22, and the examination of H. T. Nash was continued by Mr. 
Butler, as follows: , 


Q. Have you made a statement showing the earni operating 
expenses, and net earnings of the St. Louis division of the leased line 
operated by the — — and St. Louis Railroad Company from 
June 1, 1867, the date of said lease, down to and including May 23, 
1882; and, if so, will you make the same part of your answer to this 
question? 
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A. I have, and do herewith furnish a statement, and make the 
same part of my answer as Exhibit“ K.“ 


Exuisit K.“ 
Statement — and Operating L & X. IL. R. R, &. 
* Louis Division, in years from 1867 to 1882. 
Operating Expenses 
5 Earnings. — Net Earnings 
Interest and 

1867—7 months. $1,181,816 68 $974,205 57 $207,611 11 

1868. 1,730,074 33 1,151,749 68 578,324 65 

1869. 1,774,867 46 1,066,982 11 707,885 35 

1870 1,528,350 08 1,041,482 08 486,868 00 

1871 -... 1,378,698 74 892,155 34 486,543 40 

1872 ...... -..... 1,420,451 59 978,761 27 441,690 32 

— ecpenmmineas 1,368,652 57 985,664 91 382,987 66 
1 1 36 96 849,344 70 404,792 26 

111 1,102,957 16 816,914 99 286,042 17 

1876.......... -. 1,121,201 89 860,891 11 260,310 78 

1877... ....-... 1,065,279 94 775,821 50 289,458 44 

1 923,932 86 708, 273 92 215,658 94 

11 1,033,900 60 737,020 58 296,880 02 

1880_........ -... 1,416,936 25 980,723 52 436,212 73 

. aiaateielete 1,346,276 66 1,305,508 08 40,768 58 

1882 to May 23. 457,351 61 688,603 00 231,251 39 

$20,104,885 38 $14,814,102 36 $5,290,783 02 

Exhibit K.“ H. T. NASH, 
Auditor, &. L., A. & T. H. R. R. Co. 
June 25, 1883. 


Q. Can you state why the operating expenses for the from 
January 1, 1882, to May 28, 1882, ap 2 in excess of 
28 as ane with 0 other — — making a deficit of some 

A. Because there was charged in these expenses the final closi 
up Pat all expenses, including many that had accrued prior to that 


8 Then this $688,603 Mar 24 — n — up to the period 


from January 1, 1882, to y operating ex- 
penses of that period ? 
They are not. 
Q. 1 . it being operating expenses of former periods ? 


55 Q. Please look at Exhibit “D,” filed with the intervening 
petition in this cause, and state whether or not the same is a 
true and correct account? 
A. It is. 
Q. Have you made up a statement showing the gross earnings of 


9—1238 


* 
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the leased line during the months of July, Au and September, 
1882, as shown by the statements rendered by the lessee company ? 
A. I have. 
Q. Will you make such statemeut part of your answer to this 


question ? 
A. I will, and do herewith furnish a statement and make the 
same part of my answer as Exhibit L.“ 


Exuisit L.“ 


Statement of Gross Earnings of the St. Lowis “Leased” Division of the 
Ind. & St. Lowis Railroad for the Months of July, August, and Sept- 


ember, 1882. 
Us BE iincincccncceemedwnneamenncsnets $130,986 15 
* ae TT 166,637 01 
8 . —— 131,054 09 
$428,677 25 
“ Exhibit L.” 
H. T. NASH, 
Auditor St. L., A. & T. H. R. R. Co. 
June 25, 1883. 


Q. Have you made a statement showing the total amount paid to 
the St. Louis, Alton and Terre Haute Railroad Company by the re- 
ceiver, under the order of court, on rentals accruing during the 
receivership while the road was being operated by the receiver? 


{ 
A. I have. 
Will you make such statement part of your answer to this 
question ? 
A. I will, and do herewith furnish a statement, and make the 
same part of my answer as Exhibit M.“ 
a 


Exuisit M.“ 


Statement of Payments made by J. H. Devereux, Receiver of Ind. & M. 
Lowis Railroad Company, on account of Rent accrued during the fol- 
lowing Months. 


1882. 


June 17. On account rent May 23d to June Ist $7,427 00 
July 17. for mo. of June 27,405 28 
a an. ame 
ug. a 66 16 66 u y EC Dee AT SO : J 7 
Oct. 4 . 2741 56 79 
Sept. 5. me " — 39,099 61 
„ 1 * | Sea 38,688 12 
154 38 | 
“Exhibit M.” i 1 


Auditor St. L., A. & IT. H. R. R. Co. 


June 25, 1883. 


I tire wm . e 
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GeorGcE W. ParRKER, being duly sworn, upon oath testifies as fol- 
lows: 


Interrogatories by Mr. BuTLER : 


7 Please state your name, residence, and occupation. 
George W. Parker; St. Louis, Mo.; vice-president and general 
manager of the St. Louis, Alton & Terre Haute Railroad Co. 

Q. How long have you been connected with the St. Louis, Alton 
& Terre Haute Railroad Co. in an official — ? 

A. Since 1863. I was either special or general counsel of 
56 the company from 1863 to 1867 or’8, and from the latter date 
I have been acting as the managing officer of the company, 

being the vice-president, general manager, and treasurer. 

Q. You may state whether the St. Louis, Alton and Terre Haute 
Railroad Company has controlled and operated, and still owns and 
operates, other lines of road besides the line leased to the Indianap- 
olis & St. Louis Railroad. 

A. Yes, sir; my company controls and operates a line of road ex- 
tending southeast from East St. Louis, generally known as the St. 
Louis & Cairo Short Line. The | line is generally known as 
— Main Line and Alton branch, and extends east from East St. 

uis. 

Q. Now, you may state, Mr. Parker, whether or not your company 
has paid any of the capital stock taxes — for the — 
73, 4, 5, and 6, in the State of Illinois. If so, explain fully what 
capital stock taxes have been paid by your company. 

A. The so-called capital stock tax was assessed and distributed 

rata according to the length of line in the various counties 
through which the road run, and my company paid the portion of 
the capital stock tax that was assessed against it in the various 
counties through which the road operated and controlled by it ran, 
and declined to pay that portion of the taxes assessed against the 
leased line in the counties through which it ran, except as to St. 
Clair county. By agreement with the lessee company, I did pay 
all of the capital stock tax assessed in St. Clair county as against 
both the leased line and, the proprietary line—that is, the line re- 


. tained and operated by my company. 


Q. You speak of an agreement in the last answer. Please state 
with whom that agreement or understanding was had, and the 
character of the same. 

A. That came about in this way: This 1 stock tax was a 
new departure under the taxing system of Illinois, and was very 
little understood. The tax, I believe, was assessed against the St. 
Louis, Alton and Terre Haute Railroad Company by the State board, 
but in the distribution of the same through the various counties it 
was in some counties where the lease was understood, and the officers 
were familiar with the fact that the I. & S. L. had leased that portion 
of our line and were to pay the taxes thereon, distributed and ex- 
tended said taxes against the Indianapolis and St. Louis Railroad 
Company. This created confusion, and some doubts arose as to 
whether the lessor or lessee company was liable. The subject was 
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under discussion between myself and the counsel and president of 
the Indianapolis and St. Louis Railroad Company for some time. 
Mr. E. W. Woodard, the then president of the Indianapolis and 
St. Louis Railroad Company, after considering the question for some 
time and taking counsel, finally agreed with me to assume all of 
these taxes assessed and extended against the property in the coun- 
ties — which the leased line ran, provided I would assume 
and pay the taxes in St. Clair county, which were assessed as a whole 
against both the leased and — lines, and in pursuance of 
that ment I paid all of the capital stock taxes imposed against 
both the leased and retained roads in that county, and Mr. - 
ard instructed Mr. Hanna, the then counsel for the Indianapolis and 
St. Louis Railroad Company, to take charge of the taxes assessed in 
the other counties through which the leased line ran, which he did. 
Q. You may state whether the Indianapolis and St. Louis Rail- 
road Company engaged in litigation with reference to this capital 
stock tax mentioned by you at the close of your last answer, and if 
so, in what courts that litigation was had. 
A. Yes, sir; instead of adopting the policy which I thought best, 
and acted upon, of paying the capital stock tax, in so far as it ap- 
plied to my line of road, Mr. Hanna, in so far as it applied 
57 do the leased line of road, commenced litigating the same. 
Mr. Hanna, although assuming the burden of the tax as be- 
tween our ive companies, litigated the right of the taxing 
power of the State to impose this tax, first in the State, and next in 
the United States courts, which litigation, as I now remember it, 
culminated in what is called the Vance case in the Supreme Court 
of the United States, by a decision adverse to the Indianapolis and 
St. Louis Railroad Company, and I understand the same question 
has been again prosecuted in the State court, and a similar decision 
rendered in the supreme court of the State of Illinois. 
Q. You may state whether or not, at the time these capital stock 
taxes were levied and assessed and extended, the St. Louis, Alton 


& Terre Haute Railroad Company owned any stocks or bonds, 


either issued by itself or by any other corporation or person. 

A. It did not. Its ownership was confined to the tangible pro 
erty represented in the lease to the Indianapolis & St. Louis if 
road Company, and in the road controlled and operated by the St. 
L., A. & T. H. R. R. Company at that time. 

The receiver, in his answer filed in this cause, claims that 
there is due from the St. Louis, Alton and Terre Haute Railroad 
Company to the receivership an amount of money, for charges 

wing out of expenses at East St. Louis, for which the Indianapo- 
is and St. Louis Railroad Company has received no credit. Please 
state the facts relative to any such charges, and whether any such 
charges remain unpaid by your company, and if so, to what date 
they are properly to be credited. 

A. The account of nine thousand and odd dollars preferred 
against us,as unpaid East St. Louis expenses, originated in this 
way: We jointly occupied the same freight depot at East St. Louis 
under an agreement to pay to the Indianapolis and St. Louis com- 


5 


— 
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pany, by which the depot and yard is managed and run and held 
under the lease, a certain percentage of the expenses in proportion 
to the tonnage handled by the respective companies. These ex- 
penses, like the rental money, were paid from month to month. 


‘After the Indianapolis and St. Louis Railroad Company ceased pay- 


ing rental, in the spring of 1878, my company was necessarily com- 
pelled to cease paying that company these monthly expenses. We 
were hard pressed pecuniarily on account of the rental default of 
the Indianapolis and St. Louis Railroad Company, and necessarily 
had to husband our resources to prevent bankruptcy, and this ac- 
count was permitted to run along in that way, and for that reason. 
The account accrued exclusively during the months that the lessee, 
company refused to pay any rental, and these expense payments 
were resumed when the court forced the I. & St. J. to resume the 
partial payment of rental. No part of this claim or demand against 
our company accrued auring the receivership. 


Cross-examination by Jonx T. Drx, Esq.: , 


Q. Will you give the names of the counties in which you paid the 
capital stock taxes assessed against the St. Louis, Alton &. Terre 
Haute Railroad Company? 

A. St. Clair, Randolph, Perry, and Washington. 

Q. Will you state how much capital stock tax you paid in St. 
Clair county? 

P — I do not remember the exact amount. It was several hundred 
ollars. 

Q. Will you furnish a schedule or statement showing the amounts 
which you paid in the various counties of the tax assessed against 
the capital stock of the St. Louis, Alton and Terre Haute Railroad 
Company? 

A. I will have a statement made up and furnished to you. 

Q. Did the St. Louis, Alton and Terre Haute railroad extend any 
further than Belleville, Illinois? Was not the line of road runni 

in a southeasterly direction from Belleville another and dif- 
58 ſerent corporation from the St. Louis, Alton and Terre Haute 

Railroad Company? 

A. Yes, sir; the portion of the St. Louis, Alton and Terre 
Haute railroad retained and operated by the company consisted of 
what is known as the Belleville branch, extending from the june- 
tion at East St. Louis to Belleville, and the line extending south- 
east from Belleville was and is a leased line—the Belleville and 
Southern Illinois railroad. 

Q. Then you paid no taxes on the capital stock of the St. Louis, 
Alton and Terre Haute railroad in any county besides St. Clair 
o did you? 

A. I paid capital stock taxes in all of the counties named. Can- 
not say definitely ‘whether the extension of this tax was made 

inst the St. Louis, Alton and Terre Haute railroad or the Belle- 
ville and the Southern Illinois, but my impression is that the ex- 
tension was made all the way through, in the counties named, 
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against the St. Louis, Alton and Terre Haute Railroad Company. I 
will ascertain and make the statement referred to above disclose the 
answer to your question. 

Q. In your answer to the first question you say, by agreement 
with the — company, you did pay all the capital stock taxes as- 
sessed in St. Clair county against both the leased line and proprie- 
tary line. Do you mean to be understood that any assessment was 
made against the capital stock of the leased line in the State of Illi- 
nois? Was not the assessment made upon the capital stock of the 
St. Louis, Alton and Terre Haute Railroad Company ? 

A. My understanding or recollection is, that the assessment was 
. made against the — ; that these so-called capital stock assess- 
ments were really made against the property of the company in the 
counties through which ‘the road ran, but I do not remember just 
how it did appear on the books. 

Q. You know, do you not, that the assessment of the capital stock 
was made by the State Board of Equalization ? 

A. Yes, sir. 

Q. And that it was made as one assessment of the whole cap- 
ital shook of the St. Louis, Alton and Terre Haute Railroad Com- 
ar Yes, sir; I know that is what they called the tax. 

Q. You know, do you not, that there was an assessment of the tan- 
— property that was leased to the Indianapolis and St. Louis 

ilroad Company, in addition to this capital stock of the St. Louis, 
Alton and Terre Haute Railroad Company, which you say was as- 
sessed by the State board? 

A. Yes, sir; I know that there was an assessment of the tangible 
property, and that this capital stock tax movement was, in fact, 
simply a method of increasing the assessment of the tangible pro 
erty of the companies, including the franchise rights. t was the 

— 2 esired to be attained, and that was attained by the 

Q. When you say the tax in St. Clair county was assessed as a 
whole against both the leased and proprietary lines, do you mean to 
be understood that any assessment was made of the capital stock of 
‘the Indianapolis and St. Louis Railroad Company by the State 
Board of Equalization in IIlinois? ä 

A. I mean to say that the tax in this county was imposed in gross 
against the roads of the St. Louis, Alton and Terre Haute Railroad 
Company, part of which was leased, and part retained and controlled 
by my company. Under the lease to the Indianapolis and St. Louis 
Railroad Company the lessee agreed to pay the taxes im 
against the lessor on account of the leased tne, whether the same 
was im in the name of the lessor or the lessee company, and it 
was under this clause in the lease that the discussion arose between 
the president of the lessee company and myself, representing the 
- lessor company. 

Q. The agreement that you speak of is the 10th article of lease or 
operating contract, is it not ? 

A. Yes, sir. 
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59 Q. Is there any other agreement besides that? 
A. None other in the lease that I remember. 
Rebuttal by Mr. But.er: 
Q. I will ask you, Mr. Parker, if the extension of the capital stock 
‘faxes upon the duplicates of the various counties, which makes the 
actual fev of the taxes, was not made by the county officials along 
the 3 the various roads in the State of Illinois? 
A. They were, or should have been. 


Statement of Liabilities of the Indianapolis and St. Louis Railroad Com- 
pany, September 30, 1882. 
Bonded debt. 4 


First mortgage bonds dated July 1, 1869, , fifty 
years, at 7 per cent 


Second mortgage bonds, dated October 1, 1870, 
thirty years, at 7 per cent. Amount out- 
stan 


Interest unpaid 
— mortgage bonds (as above) in sinking 


Equipment. bonds, dated July 1, 1871, ten 
years, at 8 per cent. 


Equipment mortgage 
: ——_— $4,057,385 
Due on second and equipment mortgage, $1,878,990. 


Indebtedness Accrued Subsequently to November 23, 1881, and Prior to 
May 24, 1882. 


Due sundry persons and railroad companies for sup- 

plies, overclaims, etc., as per detailed statement No. 11 $226,949 70 
Due, as above, audited subsequent to September 30, 

1882, as per detailed statement No. 2 9,886 73 
Due other railroads on ticket, freight, and mileage bal- | 

ances, as per detailed statement No 3 8,613 79 
Due Cleveland Rolling Mill 103,922 75 
3 — Colum 

Railway Co 125,000 00 

Due St. Louis, 


Total — — — $482,100 23 


: * : 
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Indebtedness Accrued Prior to November 24; 1881. 


Due sundry persons, as per detailed statement, No. 1, 

already referred to $57,148 36 
Due Pennsylvania Company for advances . 583,585 12 
Due Cleveland, Columbus, Cincinnati and Indianapolis 

Railway Company for advances__--.-.-.--.------ 873,585 12 
Due railroad companies—parties to lease of St. L., A. 

& T. H. R. R.—Sept. 11, 1867, for advances under 

article 2 of contract for their proportion of improve- 

ments and equipment, in addition to operating ex- 

penses : 


— — 284.750 00 
60 Due St. Louis, Alton and Terre Haute R. R. 
Co. for rental, under lease of Sept. 11, 1867, 
evidenced by bills payable 75,918 72 
Due St. Louis, Alton and Terre Haute R. R. Co. for 
rental, under lease of Sept. 11, 1867, for which no 
notes have been given, exclusive of interest - 450, 200 69 


$2,325,188 01 


Capital stock, paid up and issued 


. SUMMARY 
First mortgage bonds and interest — $2,178,395 00 


Second mortgage and equipment mortgage bonds and 

5 ———ů——üñä — BOO Ge 
Indebtedness subsequent to Nov. 23, 1881, and prior to 

May 24, 1882, unsecured 482,100 23 


Indebtedness prior to Nov. 23, 1881, unsecured 2,325,188 01 


Total indebtedness 


Srate oF INDIANA, Marion County 

Russell Elliott, being first duly sworn, on oath says, that he is the 
auditor of the Indianapolis and St. Louis Railroad Company, and 
that the above and foregoing is a full, true, complete, and correct 
statement of the liabilities of the said railroad company on the 30th 
day of September, 1882, as the same on the books of said 
company, and to the best of his know! and belief. 

RUSSELL ELLIOTT. 


Subscribed and sworn to before me, this twenty-first (21st) day of 


November, A. D. 1882. 
JOSEPH M. KEATINGE, 
Notary Public, M. Co., Ind. 
WILLIAM P. FISHBACK, 


~~ es. re 
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Statement of Receipts Indianapolis and St. Louis Railroad 
. 21. 
— cata 1883. 


“on T. Drx, Dre, 
tlorne I. & St. L. Ry., City. 
gu Sir: As per request of John M. Butler, Eeq., attorney, I 
give below the amount received by J. H. Devereux, receiver, 
earnings and other sources which accrued prior to May 24, 1882, 
viz: $189,587.58. 
Yours resp’y, P. A. HEWITT, 
Acting Auditor. 
61 InpIANAPOLIs & Sr. Louis RAILwAr, LecaL DEPARTMENT, 
INDIANAPOLIS, InD., July 16, 1884. 
Joun M. Burr xn. 
Dear Sin: The Cleveland, Columbus, Cincinnati and 8 
olis Railway Company holds Indianapolis and St. Louis R. R. 
bonds, as follows: 
“Second Mo SS — commethimmnstanitapinen aeement — 
Equipment —— —üñ 
Eur Very truly, 
"JNO. T. DYE. 
It is agreed that the above statement may be used as evidence, on 
appeal in the matter of the intervening petition of the St. Louis, 


Alton and Terre Haute Railroad Company vs. J. H. Devereux, reer, 
and Indianapolis & St. Louis Railroad Cd, in cause of H. B. Hurl- 
but, trustee, vs. I. & St. L. R. R. Co., No. 7257, U.S. ot ot, dist. of 


Indiana. 
JNO. T. DYE, 
Of Council for G, G, Q & L Ry O. 


62 Stipulation. Filed July 18, 1884. 
INDIANAPOLIS & Sr. Louis Rartway, LecaL DEPARTMENT, 
InpraNapouis, Inn, July 16, 1884. 
Joun M. Burr xn. 
- Dear Sm: The Cleveland, Columbus, Cincinnati and Indianap- 
olis Railway Company holds Indianapolis and St. Louis R R. Co. 
bonds, as follows : 
“Second Mo “ — 
8 — — — — 
ery truly, 
JNO. 7. DYE. 
It is agreed that the above statement may be used as 
iw 'tho mathe of tho intarveninn satitien-ef doth Locka 
and Terre Haute Railroad Company ve. J. H. Devereux, reer, 
and Indianapolis — St. Louis Railroad Co, in cause of H. R Hurlbut, 
trustee, vs. I. & St. L. R. R. Co., No. 7257, U. & et 


JNO. T. DYE, 
Of Counsel for G, G, G&L Ry Co. 
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63 Evidence in Behalf of Respondents. 


Dx, 
July 12, 1883, 10 cl,, A. M. 
P. A. Hewrrt, a witness of lawful age, examined on behalf of the 
respondents, being first duly sworn, testified as follows : 
Direct examination by Joux T. Dre: 


Q. What is your business? 

A. — of the Cleveland, Columbus, Cincinnati and Indian“ 
apolis way Company. 

Q State whether are familiar with the books and accounts of 
i i Louis Railroad Company. 


Q. State if you are able, after an examination of those books and 
accounts, to furnish a statement of the earnings and of the 
St. Louis, Alton and Terre Haute railroad from November 24, 1881, 
to May 23, 1882, inclusive; and, if so, make such statement a 
of your answer to this question, and mark the same “ Exhibit O.” 

I have made such an examination, and now furnish such 
statement, and make the same part of this answer as “ Exhibit O.” 


Said statement, produced by the witness and marked “ Exhibit 
O,” being in words and figures as follows: 
“Exuisir O.“ 
Statement of Earnings and Expenses of the St. Louis, Alton and Terre 
Haute Railroad from November 2Ath, to May 23d, inclusive. 


- 
Amme 


* . r 
N 


Q. State if you have been and are acting as auditor for J. H. Dev- 
ereux, receiver of the Indianapolis and St. Louis railroad, and 
whether or not you are familiar with his accounts. 
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A. hee poe op H. Devereux, receiver, and 
am familiar with his accounts. 


Q Will you furnish a list of the disbursements made by 

64 the receiver on account of the indebtedness of the Indianapo- 

lis and St. Louis Railroad Company for labor, materials, and 
rentalto the St. Louis, Alton and Terre Railroad 


thousand one hundred and seventy dollars 
and twenty-four cents ($120,170.24). 
“Exhibit P” produced by the witness being in words and figures 


as follows : 
“Exar P.“ 


Statement of Disbursements by J. H. Devereux, Receiver, on Account of 
the Indebtedness of the I. & X IL. R R Co. 


DISBURSEMENTS. 
Amount paid St. L. A. & T. H. R. R Co., 
rental 87 
Amount paid bills payable- ---. 18442 50 
“ “foreign rail 15,349 94 
« © interest Ist mortgage bonds. 11,585 00 
. “ accounts — — 223,667 46 
Miscellancous earnis St 1 L. Di 23 — 
earnings 3 — 
Freigh 1 — 456 93 
t earnings — 
Condueting trans. St. Louis Div. 1,868 51 
828. — —„—-—-— 3 01 
Drawbacks 5 — 1 94 
Miscellaneous accounts 187 94 
Total disbursements ::: $302,782 82 
Excess of disbursements over receipts of I. & St. L. R 
R. prior to receivership-——— ....--. — $120,170 24 
Correct: P. A. HEWITT, 
Acting Auditor. 


ph — you make a correct statement showing the earni 
expenses (including taxes), and net earnings of the 
ton and Terre Haute railroad, and rental to the St. 
— Alton and Terre Haute Railroad Company for each year, 
from the year 1867 to May 23, 1882? 
A. I herewith furnish such statement and make the same a part 
of this answer, and mark it Exhibit Q“ 


“Exhibit Q” produced by the witness being in words and figures 
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80 
67 Thereu the further taking of the deposition of said 
witness — continued until o clock, p. m., of said day, 
for the purpose of the cross- examination of said witness by counsel 
for petitioner. 
3.30 o’clock p. m. 
OFFICE or McDonatp, Burn & Mason. 


Cross-examination by Jonx M. Butter, Esq.: 


ness in 1870 the two hundred and — thousand dollars, set 

ck, as advances made by 
the companies signing the first guaranty contract. There is the two 
hundred and eighty-four thousand dollars in Fishback’s schedule. 


A. No, sir. 

Q. Have any deductions from operating expenses been made on 
account of that two hundred and eighty-four thousand dollars, 
shown in Fishback’s report? 

A. No, sir; that was a charge against construction. 

Q. It is neither charged into the operating expenses here, nor are 
the operating expenses reduced by reason of it? 

A. No, sir. 

Q. Mr. Hewitt, if no interest on Indianapolis and St. Louis bonds 
had been paid out of earnings of the entire line during the lease, I 
will ask you if your “ Exhibit S” does not show that there were 
earnings sufficient to have paid all the rental that has been paid, 
besides paying all the operating expenses, including taxes, and 
have left a surplus of earnings of nine hundred and eighty-six 
thousand three hundred and four dollars and eighty-six cents? 

A. Yes, sir. 

Q. On your “ Exhibit S” you have charged up against the earn- 
ings of the entire line all operating expenses of the entire line, in- 
cluding taxes, and also all the interest that has ever been paid, 
down to the time of the receivership, upon Indianapolis wt St. 
Louis railroad bonds, have you not? 

A. Yes, sir. 

Q. And in that way, by charging against gross earnings all oper- 
— expenses, all rental paid, and all interest ever paid on the 
bonds of the Indianapolis and St. Louis Railroad Company, you 
bring out a deficiency of one million two hundred and forty-eight 
thousand ninety-one dollars and seventy-six cents ? 

3 The 20 that if th 

at is to say, that if the operating expenses, as cha clear 
down to May 23, 1882, had been actually paid, and all — that 


** 


S — 


Sh Ch 
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has ever been paid were added to the operating expenses, and all 
interest that —— been paid, down to the date of the receiver- 
ship, were added to that result, even then the gross earnings would 
pay it all, lacking only this deficiency of 81, 218, 091. 76. 

A. - Yes, sir. 

Q. I will ask vou to state, Mr. Hewitt, if in the column of Ex- 
hibit S,” showing “gross earnings,” you have included anywhere 
the three hundred twenty-two thousand three hundred ninety- 
68 six dollars and seventy-seven cents, paid to the Indianapolis 
and St. Louis Railroad Company as the result of the pool 
contracts existing between 1875 and 1879, inclusive ? 

A. I do not know whether the figures named are the correct fig- 
ures or not, but all pool balances entered into the earnings. 

Q. Well, then, are all pool balances set forth in the column headed 
“Gross Earnings” on “ Exhibit Q”? 

A. Yes, sir. 

Q. I will ask you if all these pool earnings were not credited to 
the Indianapolis and St. Louis railroad exclusively, and no part of 
them to the St. Louis, Alton and Terre Haute railroad? 

A. No, sir; they were not all credited to the Indianapolis and St. 
Louis railroad. 

Q. Do you mean to say that the St. Louis, Alton and Terre Haute 
has received any credit for any part of the pool earnings? 

A. Yes, sir. : 

Q. When did they receive it? 

A. I cannot say without examining the books for the date. The 
credits would be in the year in which the earnings were made. 

Q. You know that the pool balances were credited to the St. Louis, 
Alton and Terre Haute railroad ? 

A. Yes, sir. ; 

Q. And that the percentages were paid on pool balances just as 
much as on any other earnings of the St. Louis, Alton and Terre 
Haute ? 

A. 2 during the time you mention they were paying full 
rental. 

. You have examined that, so that you know you are right 
about it? 

A. Yes, sir. 

Q. You know that the pool balances, during the existence of this 
lease, whenever they have acerued, have been credited not ex- 
clusively to the Indianapolis and St. Louis railroad, but to the 
St. Louis, Alton and Terre Haute railroad, when they should have 
been credited there? 

A. Yes, sir; in these statements. 

Q. What statements have you reference to? 

A. To “ Exhibit 8“ and“ Exhibit T.“ produced on my direct ex- 
amination. | 

Q. Now, returning to Exhibit 8,“ I want to ask if you intend to 
have it understood that all of the operating expenses charged in 
that exhibit, down to May 23, 1882, have been actually paid out of 
the aa which they are charged? 
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A. Probably not. 

Q. Why? 

A. There are some debts still due, which occurred prior to the 
receivership. The unpaid vouchers cover both charges to operating 
expenses and charges against construction. There may be a part 
of the operating expenses charged against the earnings the vouch- 
ers for which are still unpaid. I know of no operating expenses re- 
maining unpaid, except the claims reported by the master to be due, 

of which have since been paid. 

Q. What became of the money if these debts are not paid? If 
these operating expenses were not paid out of the earnings agajnst 
which they are charged, what became of the money ? 

A. The statement shows what became of the money. 

Q. Does this statement show what became of the money that was 
not paid out where you have booked it up here as paid? 

A. No, sir. 

Q. Then, if there are two hundred and twenty-six thousand 

69 dollars of these operating expenses on “Exhibit S” still re- 

maining unpaid, I want to know what became of the money, 

the gross earnings that ought to have — them, and which you 
booked here as though it had paid them 

A. The statement shows a deficit of one million two hundred 
forty-eight thousand ninety-one dollars and seventy-six cents which, 
aſter deducting the amount you name, would still leave a deficit of 
about one million dollars. 

Q. Does not this statement show that the gross earnings were | 
enough to have paid all tho operating expenses and have left six 
million dollars? 

A. A part of that has gone to interest. 

Q. Do you intend to state that it was applied on interest? 

A. Yes, sir; a part of the net earnings were applied on interest. 

Q. I will ask you if there are any net earnings in any road until 
all ie expenses are paid? 

No, sir. 


Q. I want to ask you, Mr. Hewitt, how it came that in 1882, for : 


less than five months time, you have charged against earnings, 
for operating expenses of two hundred and sixty-four miles of road 
nine hundred and fifty-two thousand one — and twenty-six 
dollars ninety cents? 

A. The charges were made from the bills that were rendered. 

Q. You mean to say that is a correct and accurate statement? 

A. Yes, sir; the bills rendered may have included charges for 
month previous, which would then have been charged up in those 
five months. 

Q. Do you not see by reference to the statement that you have 
charged up for these five months almost as much as for many of the 


entire — before that time? 
A. Yes, sir; large improvements were being made to the property 
2 months. 
70 Q. And were not these improvements being made on the 


Indianapolis and St. Louis Railroad ? 


1 
. 
* 
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A. Not exclusively. 
Q. I did not ask you that. I am asking if there were not large 
improvements being made, during the year 1882, on the Indianap- 
olis and St. Louis railroad ? 
I think there were. 
Q. I will ask you now if that charge to operating expenses does 
not include a vast amount of improvements instead of operating 
> expenses ? | 
— A. They are termed “ operating —— unless they are new 
work, or what we term additions to the property.“ 

Q. You have just said that there were vast improvements being 
made to the property outside of ordinary improvements ? 

A. I did not say so. 

Q. Well, did you not mean that? 

A. I understand that the property had gone down and they were 
bettering it. 

Q. I will ask you if these changes for the five months just before 
the receivership do not average on the whole line, operating ex- 
penses, at something over eight thousand five . — per 

mile per year? 
A. I think it would be about that amount. 

Q. I will ask you if these excessive operating expenses are not 
— 2 to the years 1881 and 1882, as shown by your Exhibit 

A. They may be some larger than for previous years. 

Q. Are they not about a half a million dollars larger? 

A. The statement shows. 

Q. Now, I will ask you if, at the very time that these operating 
expenses were being charged, in the year 1882, the leased line was 
: not making gross earnings at the rate of over one million, five hun- 
dred thousand dollars a year? 

A. “ Exhibit Q” shows the earnings for the first four months and 
twenty-three days to be four hundred fifty-seven thousand, three 
hundred fifty-one dollars, sixty-one cents. At that rate the year’s 
— would be about one million, one hundred thousand dol- 

rs. 

Q. Now, turn to “ Exhibit P.” I want to ask you whether or not 
you mean here to show an excess of disbursements over receipts of 
one hundred thirty thousand one hundred seventy dollars twenty- 
four cents—an excess of disbursements over receipts received from 
| earnings earned by the Indianapolis and St. Louis Railroad prior 
to the receivership ? 8 

A. Yes, sir. | 

Q. Now, Exhibits “R” and “T,” as put in evidence by you, are 
simply quotations from Exhibits “Q” and “S,” respectively, begin- 
ning with the year 1878, are they not? 

A. They are a part of those statements. Yes, sir. 

Q. Including only from the year 1878, down? 

A. Yes, sir; beginning with the year 1878. 

Q. I will ask you if the indebtedness of the Indianapolis and St. 
Louis railroad to the St. Louis, Alton and Terre Haute Railroad 
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Company on account of rental did not begin to accrue on the first 
day of April ? 

A. I understand so. 

Q. Therefore, in order to get at the operations of the leased line 
of the Indianapolis and St. Louis simply and exclusively, at_ the 
date of indebtedness to the St. Louis, Alton and Terre Haute Rail- 
road Company began to accrue, you would have to divide the opera- 
tions of the year at April first, would you not? 


A. Yes, sir. 
Q. That is not done on the exhibit ? 
A. No, sir. ‘ 
71 Q. The mere aliquot parts of the year 1878 apportioned 
to the months would not be a true exhibit? 
A. No, sir. 


Q. Because earnings vary 

A. I can give the exact amounts. 

Q. How long have you been connected with the Indianapolis and 
St. Louis railroad and the receivership as auditor ? 

A. As auditor of the Indianapolis and St. Louis Railway Com- 
pany since October 1, 1882. 

Q. Prior to that how long have you been connected with the Indi- 
anapolis and St. Louis railroad property ? 

A. I was not connected with it before that; I was acquainted 
somewhat with its operations as auditor of the Cleveland, Colum- 
bus, Cincinnati and Indianapolis Railway Company, but I never had 
anything to do with its accounts, except when I was down here last 
year making up some statements for Mr. Devereux. 

Q. Then you were not connected with it before October first, ex- 
cept while you were making those statements ? 

A. No, sir. ä 

Q. In making those statements did you inform yourself as to th 
relative local and foreign freight earnings of the Indianapolis and 


St. Louis railroad ? 


Mr. Dye: The respondents object to this question, as wholly irrele- 
vant, immaterial, and not cross-examination. 


A. Do you mean the Indianapolis and St. Louis railroad, or the 
Indianapolis and St. Louis, and the St. Louis, Alton and Terre 
Haute ? 

No; I mean the Indianapolis and St. Louis railroad ; I do not 
mean the whole line; I mean the Indianapolis and St. Louis rail- 
road proper. - 

A. No, sir, I have made no statement of that. 

Q In your investigation in making up that statement, you cer- 
tainly arrived at some general conclusion with reference to the rela- 
tive through and local earnings of the Indianapolis and St. Louis 


railroad proper, did you not? 
A. No, sir. N 


Q. No idea at all? 
A. No, sir; not in the least. 
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Q. You have data by which you could arrive at that easily, have 
you not? 

A. No, sir; they are not disconnected. on our books; they are 
made up from statistics. 

Q. You have a book in your office that disconneets through and 
letal earnings of the Indianapolis and St. Louis railroad proper, have 
rou not? 

a A. No, sir; not now; I do not know how they may have been 
ormerly kept. 

Q. Now I want to ask you if there were not records kept of the lo- 
cal and through passengers earnings on the Indianapolis and St. 
Louis railroad, and also on the St. Louis, Alton and Terre Haute 
railroad ? 

A. I can not answer about that now. 

Mr. Butter: I now offer in evidence an analysis of the freight 
and passenger earnings of the Indianapolis and St. Louis railroad 

roper, for the years 1871 to 1881, inclusive ; consisting of six ex- 

ibits, three of which are for passenger earnings, and three of which 
show the earnings of the Indianapolis and St. Louis railroad proper: 
during the same years from express, mail, rents, rent of road, and 
miscellaneous. The said analysis, prepared by Russell Elliott, for- 
mer auditor of the Indianapolis and St. Louis Railroad Company. 


72 EASTWARD. 
Tonnage and Revenue Therefrom, Indianapolis Division I. & St. L. N. N. 


TONNAGE. REVENVE THEREFROM. 
Tear. | 3 
| Local. | Foreign. Total. Local. Foreign. Total. 

1871. 104,512 | 189,322 295,834 $175,765 07 8192.337 hn $368,102 73 
1872..! 108.725 276,732 383,77 10,695 28 235,938 27 396,633 55 
1873_.; 167,819 , 244,954 412.773 217,351 82 221.034 07 441,385 89 
1874... 133,852 259,298 393.10 157,508 74 196,259 65 353,763 39 
1875. 102,659 209,963 | 312,622 120,363 38 135,767 99 256,131 37 
1876. 85.228 279,177 364,413) 103.131 12 187.666 33 200,817 45 
1877. 80, 169 220,261 , 300,430 | 86,931 55 140,593 72 27.525 27 
1878. 08 806 218,023 316,829 | 92,240 58 131,097 76 223,338 34 
1879. 132,849 229,75 262,424 115,853 94 126,553 54 242,407 48 
1880. 185,876 287,006 472,882 ' 160,731 64 169,888 56 330,620 20 
1881 179,215 445,932 625,147 132,004 82 167,866 66 299,961 48 


Totals| 1,379,718 2,860 28 | 


| 


4,239,981 $1,522,082 91 es 21 83,430,687 15 


Totals from 1878 to 1881, ee 


— — « 


* 
1 


596,746 | 


0 
1,180,536 | 1,777,282 $500,920 98 | $595,406 52 
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$1,096,327 50 


sg oe — 4 * “i 
es es * 3 — 
oo sd > 


aig 5 
— 3 
4 


a 8 . ee 
2 a 8 2 1 * * 
2 3 K oy 2 3 
: * 3 


ST. LOUIS, ALTON 4 TERRE HAUTE R. R. CO. vs. 


WESTWARD. 
Tonnage and Revenue Therefrom, Indianapolis Division I. &&. L. R. R. 
TONNAGE. RgevVENUE THEREFROM. 

Year. 7 

Local. Foreign. | Total. Local. Foreign. Total. 
1871. 20,553 | 97,462 118,015 [ $32,845 25| $96,436 08 $128,781 28 
1872. 32,329 98,385 130,714 40,880 01 109,057 39 149,937 40 
1873_- 42,854 97,442 | 140,296 | 40,574 72 104,066 99 144,641 71 
1874_.| 22,612] 82,866 | 105,478 | 27,697 83 90,867 22 108,565 06 
1875. 27,272 94,409 121,681 | 32,511 24 72,574 72 105,085 
1876 22,899 | 102,376 125,275 25,634 37 69,240 31 94,874 
1877_.| 28, 133 108,029 134,162 21,836 93 76,041 13 97,878 
1878 580 482 115,032 19,582 23 66,681 29 86,268 
1879__ 30,619 | 133,507 164,129 24,639 51 79,888 27 104, 527 
1880 030 | 192,698 | 237,728 | 31, 729 20 105,165 47 136,894 
1881__| 74,076 | 300,511 | 374,587 | 39,849 88| 158,424 89; 196,274 
Totals| 366,957 | 1,400,167 | 1,767,124 | $337,281 17 eas 72 | $1,355,724 89 

Totals from 1878 to 1881, inclusive. 
| 
172,305 | 719,198 | 891,503 | $115,800 82 $410,159 * $525,960 74 


— —— 
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Tonnage and Revenue Therefrom, Indianapolis Division I. & St. L. R. R. 


TONNAGE. REVENUE. 
Year. 
Local. | Foreign. | Total. Local. Foreign. Total. 
1871] 125,065 | 286,784 | 411,849 | 110 32 773 69 0 
1872] 141,054 | 375,137 216,101 | 281.878 29 1 66 — 95 
1873..| 210,673 | 342,396 | 553,069 257,926 54] 328,101 06 586,027 60 
1874_.| 156,464 | 342,164 | 498,628 185,201 57 | 277,126 88 462,328 45 
1875] 129,931 | 304,372 | 434,303 152,874 62] 208,342 71 361,217 33 
1876] 108,135 381,553 | 489,688 128,785 49 256,906 64 $85,692 13 
1877] 106,302 434,592 108,768 48| 216,684 85 $25,408 32 
1878__| 121,386 | 310,505 | 431,891 111,822 81] 197,779 06 309,601 86 
1879_.| 168,468 | 363,062 550 140,493 45 206,441 81 346,935 26 
1890] 230,906 | 479,704] 710,610 192,460 84] 275,064 08 467,514 87 
1881_.| 253,291 746,443 ; 171,944 70] 326,201 565 498,236 25 
Totals} 1,746,675 | 4,260,430 | 6,007,105 — 11 —— 98 | $4,786,412 04 
Totals from 1878 to 1881, inclusive. 
| 769,051 | m0 208,70 | $616,721 o 08 0 44 | $1,622,288 24 
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73 EASTWARD. 
Passengers and Revenue Therefrom, Indianapolis Division I. & St. L. R. R. 
PassENGERS. REVENUE. 
4 
Tear. 

‘ Local. | Foreign. | Total. Local. Foreign Total 
1871—-] 23,484 22,061 45,4953 049 56 $43,761 00 10 56 
1872. 24,749 | 19,0757 | 43,826 24,972 15 57,415 40 
1873. 30,644 17,2847 | 47,928 30,671 02] 31,141 97 61,812 99 
1874. 32,8097 | 18,6227] 61,432 31,600 99| 35,108 75 66,704 74 
1875. 26,242 | 15,9637] 42,205 27,528 08| 29,297 09 56,825 17 
1876.“ 24,633 12,679 | 37,312? 25,226 94 628 80 48,855 74 
1877] 19,440 7,156 | 26,596? 21,011 16 14,067 85 35,079 01 
1878_. 599 15,719 | 38,318 21,967 54] 25,671 28 47,638 82 
1879_.| 23,182 16,412 39,544 23, 06 27,735 33 

470 23,495 16 
27 90 


Totals} 294,522 | 182,008 | 476,531 || $282,518 56 $320,627 80! $603,146 36 


Totals from 1878 to 1881, inclusive. 


mae 0. 11,76 | $96,458 66] $111,184 09| $207,642 75 


WESTWARD. 
Passengers and Revenue Therefrom, Indianapolis Division I. & St. L. R. R. 
PassENGERS. REVENUE. 
Year. 
Local Foreign. | Total. Local Foreign Total. 
1871] 24,221 245067 | 48,728 || $24,188 71 | $50,200 08] $74,448 79 
1872. 25,5447 | 28 48,748 || 23,960 32 40,998 38 64,953 70 
1878 19,482 | 47,721 || 24,887 02 34,283 97 50, 120 99 
1874. . 29,580 18,762 48, 26,109 66 35,505 45 61,615 11 
1875....| 26,715 | 1 42, 23,859 28 | 31,199 15 55,068 48 
1876. 21,2767 | 18,715 | 34,9917] 20,825 13 | 26,168 33 46,988 46 
1877. 16,4367| 1 27, 16,412 01 | 20,388 48 36,750 49 
1878. 18,753 | 14,958 | 83,706 || 16,029 34 1 45 41,830 79 
1879. 20, 18,716 | 39,621 || 17,354 38 | 30,144 51 47,496 89 
1880 47,673 || 18,850 37 32,670 14 51,020 61 
1881] 32,560 | 30,779 21,382 48 | 35,808 30 57,185 78 
Totals . 268,099" | 214,005 | 482,194? — 70 8888, 118 26 8506, 71 94 


Totals from 1878 to 1881, inclusive. 


| 97,085 | e 184.2295 $73,116 57 user 40 
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Born DrIREcTIoNs. 


Passengersand Revenue Therefrom, Indianapolis Division I. &. St. L. R. R. 


PASSENGERS. | REVENUE. 
Year. | 
Local. | Foreign. | Total. Local. | Foreign. | Total 
: | 
1871 _..| 47,656 446,567 94,228" | $49,238 27 | $94,021 08 | $143,259 85 
1872. 50,294 | 42.2792 | 92,578" || 48,932 47 73 436 63 122,369 10 
1873. 58.933? 36.7167 93.60 55.558 04 65,875 94! 120,933 98 
1874. 62,390 | 37,385 | 99,775 || 57,710 65 mony 20 128,319 85 
1875. 51.957: 32.252 | 984.2097 | 51,387 36 60,496 24 111,883 60 
1876. 45,9097 23,304: 72,304 46,052 07 49,792 18 95,844 20 
1877. 35.876 | 18.048 | 53,9242 || 37,423 17 34,406 33 71,829 50 
1878 _..| 41,352 | 30.672 | 72,024 || 37,996 88 51,472 73 89,409 61 
1879. 44,0837 | 35,128 | 79,165 | 40,474 44 57,80 84 98,354 28 
1880 53,297 | 41,578 | 94,875 || 41,845 53 62,882 33 104.727 86 
1881.—. 70,918 | 49,083 | 120,001 | 49,258 38 69,308 59 | 112,626 97 
Totals . 562,621 | 396,104? 958, 7255 | $515, 877 26 | $688,741 04 81,199,618 30 
U | 2 1 
Totals from 1878 to 1881, inclusive. 

| 209,604? | 156,461 : 366,065? | 310, 575 23 $285,008 * 8105,178 72 
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— from Express, Mail, Rents, Rent of Road, Miscellaneous. 


‘ 


* 


| | | 
Year. | Express | Mail. | Rents. Rent of Road. | Miscellaneous. 
need — | + | ane 
1871... $8,901 72 | $10,166 00 | $568.60 | $3,089 97 =| 88.884 26 
1872... | 8,508 35 8,261 50 338 00 8,857 28 $24 30 
1873... 8.685 53 8,280 00 712 00 | 3,857 8 379 50 
1874. | 8,358 11 8,280 00 1,091 25 3.87 8 124 20 
1875... | 8,293 27 8,280 00 330 00 8,857 28 182 16 
1876___ | 8.293 28 8.280 00 366 00 3,857 8 240 12 
1877. 8,160 82 | 22,385 76 352 60 8,857 28 315 56 
1878. — 8.294730 8,073 80 226 00 3,000 00 280 61 
1879.— 7,348 32 5,447 67 322 50 3,000 00 27 60 
1880 8,212796 8,229 41 325 50 3,000 00 248 40 
1881.9, 772 09 8,625 00 201 25 3,000 00 345 00 
Totals_.| 92,827 75 | 104,309 14 4,883 70 38,283 65 11,351 71 
Totals from 1878 to 1881, inclusive. 
| 38,626 67 | 30,78 88 | 107525 | 1200000 | 921 61 
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Juty 13, 1883, 10 a. m. 
OFFICE OF JoHN T. Dye. 
Redirect examination by Jonx T. Dye: 

Q. In “ Exhibit E,” as printed in petitioner’s evidence, on page 
eleven, in the statement of the cost of the road and equipment from 
Indianapolis to Terre Haute, is an item of two hundred thirty-three 
thousand { five hundred seventy-six dollars ninety-two cents, in 1882, 
to May 23, inclusive. Will you please answer whether this im- 
provement was made, ur this money paid out, in 1882, or prior to 
that time, and if prior, give the date? 

A. The item of two hundred thirty-three thousand five hundred 
seventy-six dollars ninety-two cents — four hundred thirty-six 
dollars twenty-five — all paid, as shown by the books of the 
Inianapolis and St. Louis Railroad Company, prior to August 31, 
1870, for construction of line between Indianapolis and Terre Haute, 
—— H. Tenney & Co., but was not charged to construction until 

Will you also state when the fourteen thousand five hundred 
and ninety-five dollars, paid in 1878, for interest on second mort- 
gage ey of the Indianapolis and St. Louis Railroad Company, 
was paid ? 

A. By the Union Trust Co., of New York city, April 1, 1878, for 
coupons matured on that date. 

4 0 clock p. m. 


Orricx or MeDONALD, Butter & Mason. 


Recross- examination by Jon M. BuTLer: 


Q. How do you know the coupons were paid on April first? 
A. — — on that day, and they usually pay them on 
at day. 
75 Q. Is it not the fact that in all railroad organizations cou- 
ns are dropping in for months after their maturity ? 

A. t sometimes occurs. 

Q. They never pay before maturity, do they? 

2 * knew of — — .... 

e question ou wit to the to the 

construction — made in 1882, I will ask you if you know any- 
thing whatever with regard to the facts of that matter personally 
* I know nothing personally about it, except what the books 

ow. 

Q. I will ask you if the books don’t show thisc made in 1882? 

A. The books show George H. Tenney & Co.’s it and construc- 
tion account charged in 1882 with this sum, but the original 
was made to mm H. Tenney & Co. prior to August 31, 1870. 

Q. On what book was the original charge made? 

A. On the journal and ledger of the Indianapolis and St. Louis 
Railroad Company. 

Q. Was the charge made against George H. Tenney & Co? 

A. Yes, sir; for cash paid by them. 

Q. What do you know about this being the same account as what 
you find on the books? 
12—1238 
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A. The debts and credits appear both in the same account and it 
—— be the same. I know nothing, except what appears on the 

ks. 

Q. How do you know that the amount ch in 1882 is the 
same amount that was e to Tenney & , back in 1870? 
What fact is there that makes you know that that is the same iden- 
tical amount from any other circumstances than that it is the same 
amount of money ? 

A. Only what evidence the books show. 

What evidence do the books show that this money 
in 1882 is the same identical money that was 3 back in 1870? 
Is there any circumstance showing that it is the same identical 
money, except that it is the same amount? 

A. The ledger shows George H. Tenney & Co. charged at that time, 
and it now shows him credited and construction account 
with that amount. The journal entry would throw some light on it. 

The following is the journal entry : 

Journal F, p. 149, Dec., 1882. 

Cost of road and equipment, I. & St. L. R. R., 

To G. H. Tenney, contractor- 
for am’t which has been carried ag’st G. H. T. on acc’t of suits that 
— i by the said G. H. T. ag’st the I. & St. L. R. R. Co. 

This journal entry is all that you know about this matter? 

A. This journal entry shows the charge to consruction and the 
credit to George H. Tenney. 

Q. Well, this is the entry that you said threw light on this ques- 
tion isn’t it? 

A. Yes, sir. 

Mn. Dye: I offer in evidence on behalf of the respondent, J. H. 
Devereux, receiver of the Indianapolis and St. Louis railroad, the 


ger tem 
First. The rule of the State Board of Equalization of the State of 


Illinois, for assessment of capital stock tax (for the years 1873, 1874, 


1875, and 1876,) which is as follows, to wit : 


“To the market or fair cash value of the shares of capital stock 
add the market or fair cash value of the debt of the corporation 
76 (excluding that created for current expenses), and from this 
amount deduct the aggregate amount of the equalized or as- 
sessed valuation, as ascertained by the board, of all the tangible 
property of the corporation, the amount remaining to be taken as 
the fair cash value of the capital stock, including the franchise, 
which the board is to assess against such corporation.” 


Second. The assessment made by the State Board of Equalization 
of the capital stock of the St. Louis, Alton and Terre Haute Rail- 
road Company for the years 1873, 1874, 1875, and 1876, as the same 
appear from the records of said board for said years. 

hird. The certificate of such assessments made by the-auditor of 
public accounts of the State of Illinois to the county clerks of the 
—— counties for the year 1873, 1874, 1875, and 1876, in form, as 
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Fourth. The original — of the county treasurers for the 

taxes paid by the Indianapolis and St. Louis Railroad Company, 

and the receipt of the sheriff of Coles county for the taxes paid by 

the receiver under such assessments of the capital stock of the St. 

Louis, Alton and Terre Haute Railroad Company for the year 1873, 

as the same ap on the files of the Indianapolis and St. Louis 
Rail Company in the office of the receiver. 


77 And afterwards, to wit, at the May term of said court, on 

the 27th day of June, 1884, before the Honorable Thomas 
Drummond and the Honorable William A. Woods, judges of said 
court, the following further proceedings in the above-entitled eause 
were had, to wit: 


On the Intervening Petition of the St. Louis, Alton & Terre Haute 
Railroad Company. 


This case having been heretofore submitted to the court on the 
pleadings, proofs, and exhibits, and upon the arguments of the coun- 
sel of the respective ies, and the same having been considered by 
the court, the court finds that under the circumstances and facts of 
the case, as established by the pleadings and evidence therein, and 
considering the decree made by this court July 26, 1882, there is 
due to the petitioner herein the sum of twelve thousand seven hun- 
dred and nineteen 9 dollars ($12,719.58), being for the amount of 
rental due by the receiver, together with interest thereon; and it is 
ordered, adjudged, and decreed that the receiver, J. H. Devereaux, 
within sixty days from this date, pay the said amount to the inter- 
vening petitioner herein, and that in default thereof the same be 
paid out of the fund remaining in court, or hereafter to be paid into 

court. 
78 And it is further ordered, adjudged, and decreed that the 
effects claimed by the receiver in this case against the claim 
of the intervening petitioner for the rental as aforesaid be disal- 


lowed ; and the court being of the opinion that the claim for rental prior 


to the date when the receiver took possession of the property is not 
a valid claim against the proceeds arising from the sale of the prop- 
erty, the said claim is dismissed. And the court being further of 
opinion that the claim for the $164,052.82, referred to in the plead- 
ings and evidence, is not a valid claim in this case in favor of the 
petitioner and against the proceeds arising from the sale of the prop- 
erty, said claim is hereby ordered to be dismissed. And the court 
being further of opinion that the claim of $91,860.05, referred to in 
the pleadings and evidence, is not a valid claim in this case in favor 
of the petitioner against the proceeds arising from the sale of the 
property, it is ordered that the same be dismissed; and all the 
orders in this case are made without prejudice to any rights or equi- 


ties which may exist in favor of the petitioner under the decree of 
this court, already mentioned, of July 26, 1882. 
And it is further ordered that the plaintiff pay one-half of 


79 the costs of the court to be taxed, and that the respondents 
pay one-half of the costs of the court to be taxed. 
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And the said intervening petitioner now comes and prays an ap- 
peal to the Supreme Court of the United States, which is allowed 
upon its giving bond according to law, to be — by the court, 
in the penal sum of seven hundred and fiſty dollars. 


And afterwards, to wit, at the same term, and on the same day, 


before the honorable judges aforesaid of said court, the following 
further proceedings in the above-entitled cause were had, to wit: 


Come now the parties by counsel, and file their stipulation and 
statement as to the record on appeal in the words following, to wit: 

It is hereby stipulated by and between the parties in interest 
herein, by their counsel, as follows: 

1. That the = to the Supreme Court of the United States, 
prosecuted by the St. Louis, Alton and Terre Haute Railroad Com- 

ny, from the final decree rendered by the circuit court of the 
Dnited States for the district of Indiana, on June 26th, 1884, upon 
the intervening petition of said appellant, The St. Louis, Alton and 

Terre Haute Railroad Company, and the cross-appeal of the 
80 C., C., C. & I. Railway Co., and of J. H. Devereaux, receiver, 
from said final decree, may in said Supreme Court besubmitted, 
ed, and decided in connection with the appeals of The Cleveland, 
Columbus, Cincinnati and Indianapolis Railway — Sa: The 
St. Louis, Alton and Terre Haute Railroad Company, and The Penn- 
sylvania Railroad Company vs. The St. Louis, Alton and Terre 
aute Railroad Company, and the cross-appeal of The St. Louis, 
Alton and Terre Haute Railroad Company vs. The Cleveland, Co- 
lumbus, Cincinnati and Indianapolis Railway Company and The 
Pennsylvania Railroad Company; which said appeals and cross- 
appeal are now pending on the docket of the Supreme Court of the 
nited States. 

2. It is further hereby stipulated that any and all of the 
record on this appeal of the St. Louis, Alton and Terre Haute Rail- 
road — m the final decree rendered on its said intervening 
petition, or of cross-appeal of the C., C., C. & I. Railway Company 
and John H. Devereaux, receiver, that are duplicates of and were 
repetitions of parts of the records in said other appeals and eross- 
appeal now pending in said Supreme Court, as above named, need 
not be printed in printing the record on this appeal, but the 

clerk may simply refer by note to the same as printed in the 
81 record of said other appeals and cross-appeal. 

3. It is further hereby agreed that this stipulation shall be, 
and the same is hereby, made part of the record of this cause on 
said intervening petition of the St. Louis, Alton and Terre Haute 
Railroad Company. 

Indianapolis, Ind., June 27, 1884. 

JOHN T. DYE, 
Of Counsel for C, C., C & I. R’w’y ., 
and for John H. Devereaux, Receiver. 
McDONALD, BUTLER anp MASON, 
Solicitors for St. L., A. & T. H. R. R. Co. 
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And afterwards, to wit, at the May term of said court, on the 30th 
day of June, 1884, before the Honorable William A. Woods, one of 
the judges of said court, the following further proceedings in the 
above-entitled cause were had, to wit: 


Comes now the intervening petitioner, The St. Louis, Alton and 
Terre Haute Railroad Company, and presents to the court its bond 
on the appeal herein in the sum of $750.00, with George W. Parker 
as surety, which is now by the court approved and ordered to be filed. 


(Copy of Bond.) 
82 Bond for Appeal from Decree rendered on Intervening Petition of 
the St. Alton and Terre Haute Railroad Company. 
Supreme Court of the United States. 
_ _Hixuan B. Hun nur, Trustee, &c., 
v8. 


Tue INDIANAPOLIS AND Sr. Louis RAILRoaD Company, on the In- 
tervening Petition of The St. Louis, Alton and Terre Haute 
Railroad Company. 

Know all men by these presents, that we, The St. Louis, Alton 
and Terre Haute Railroad Company and George W. Parker are held 
and firmly bound unto Noble C. Butler, clerk of the United States 
circuit court for the district of Indiana, for the use and benefit of 
whosoever may be entitled thereto, in the penal sum of seven hun- 
dred and fifty dollars, to be paid to said Noble C. Butler, clerk, in 
trust, as aforesaid ; to which payment, well and truly to be made, 
we bind onrselves, jointly and severally, and our and each of our 
heirs, executors, and administrators, jointly by these presents. 

Sealed 8 our seals, and dated this thirtieth day of June, 

1 
83 Whereas the above-named The St. Louis, Alton, and Terre 
Haute Railroad Company hath presented an to the 

Supreme Court of the United States to reverse the fi ecree ren- 

dered in the above-entitled suit by the circuit court of the United 

States for the district of Indiana: 

Now, therefore, the condition of this obligation is, that if the above- 
named St. Louis, Alton and Terre Haute Railroad Company shall 
prosecute its said appeal to effect, and answer all costs and 33 
that may be adjudged or awarded against it if it shall fail to e 

its plea, then this obligation to be void; otherwise, in full 


rce. 
Sealed and delivered in presence of— 
Dszal.] LOUIS, ALTON AND TERRE 
HAUTE RAILROAD COMPANY, 
By GEO. W. PARKER, 
Vice Pres’t and Gen I Mr. 
GEO. W. PARKER. [SEAL.]} 


Taken and approved by me this 30th day of June, 1884. 
W. A. WOODS, 
U. S. Dist. Judge. 
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I, Noble C. Butler, clerk of the circuit court of the United States 
within and for the district of Indiana, do J certify the 
above and foregoing is a full, true and complete transcript of the 
record in the case of Hinman B. Hurlbut, trustee, &c., against The 

Indianapolis and St. Louis Railroad Company, relating to 
vening petition of the St. Louis, Alton and Terre Haute 
Company, including all pleadings, entries, orders, and decrees filed, 
made and entered in said court, in connection with said intervening 
— as the same remains upon the records now in my 
office. a 

Witness my hand, and the seal of said court, at Indianapolis, in 
said district, this 30th day of July, A. D. 1884. 

(szax.] NOBLE C. BUTLER, Clerk. 


Costs of transcript, $41.50, paid. 


NOBLE C. BUTLER, Clerk. | 


Endorsed on cover: Indiana C. C. U. 8. No. 1238. The 8. 
Louis, Alton & Terre Haute Railroad Company, t, vs. The 
Cleveland, Columbus, Cincinnati & Indianapolis Rai way Company: 
John H. Devereux, receiver of the Indianapolis & St. ö 
Co., and The Pennsylvania Railroad Co. Filed 6th December, 1884. 
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SUPREME COURT 


UNITED STATES. 


OCTOBER TERM, 1887. 


* 


Tus Sr. Loum, ALTON AND ) 
Tm Haun Ran noa Com- 


ram, Appellant, No. 192. 
a . 


Tun CW, Co.umsus, | October Term, 1887. 
Cmonmanm AND InpranaPo- {| Appeal from the Cir- 
LIS Ranwar Company, Jom cuit Court of the Uni- 
H. Dux, Receiver oF | 4.4 Sates for the Dis- 


THE INDIANAPOLIS AND Zr. 1 1 
Louis Ramroap Company, „ 
AND THE PENNSYLVANIA Ran- 
noa ComMPAnY. 


Barer m Banalv or rus Sr. Louis, Avro Aub Tunnn 
Havre Ramroap Company. 


STATEMENT OF THE CASE. | 
This is an appeal from the decree of the Circuit 
Court of the United States for the District of Indiana 
upon the Intervening Petition of the St. Louis, Alton 
and Terre Haute Railroad Company for payment, out of 


— 


tho proceeds of the sale of the Indianapolis and St. Louis 
Railroad, of the amount due for the use by the Indian- 
apolis and St. Louis Railroad Company of the railroad 
and equipment of the St. Louis, Alton and Terre Haute 
Railroad Company. 

The contest is bewteen the Cleveland, Columbus, * 
Cincinnati and Indianapolis Railway Company and the 
St. Louis, Alton and Terre Haute Railroad Company. 
The Cleveland, Columbus, Cincinnati and Indianapolis 
Railway Company, as the owner of substantially all of 
the second and third mortgage bonds of the Indianapo- 
lis and St. Louis Railroad Company, contends that the 
entire purchase-money fund in Court arising from the 
sale of the Indianapolis and St. Louis Railroad at fore- 
closure sale should be applied in payment of its bonds. 


The St. Louis, Alton and Terre Haute Railroad 
Company claims that the amount justly and equitably 
due to it from the Indianapolis and St. Louis Railroad 
Company for the use of its railroad and franchises from 
Terre Haute to St. Louis, with the equipment thereof, 
should be paid out of said purchase-money fund before 
any part thereof is applied to the payment of the bonds 
held by the Cleveland, Columbus, Cincinnati and Indi- - 
anapolis Railway Company, appellee herein. 

The facts necessary to a just understanding of the 
issues involved are as follows : 


1. Prior to July, 1870, there was but one line of 
railroad between Indianapolis and St. Louis. This line 
was composed of the St. Louis, Alton and Terre Haute 
Railroad, extending from East St. Louis to Terre Haute, 
with a branch extending to Alton, Illinois, and the Terre 


| 
: 
| 
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al 


* 


* 


8 
Haute and Indianapolis Railroad, extending from Terre 
Haute to Indianapolis. 

2. On May 17, 1867, the Bellefontaine Railway 
Company, an Indiana corporation, and the Cleveland, 
Columbus and Cincinnati Railroad Company, an Ohio 
corporation—said two companies, by consolidation, now 
constituting the Cleveland, Columbus, Cincinnati and In- 
dianapolis Railway Company,—together with certain 
other railroad corporations owning and operating lines of 
railroad east of Indianapolis desiring, for their benefit, to 
control a continuous connecting line of railroad between 
Indianapolis and St. Louis, entered into a certain con- 
tract in writing with the St. Louis, Alton and Terre 

Haute Railroad Company, by which they promised and 
agreed that, in consideration of the execution by the St. 
Louis, Alton and Terre Haute Railroad Company, at 
their instance, of a certain lease conveying the posses- 
sion and use of its railroad from Terre Haute to East 
Louis, together with the Alton branch thereof, and the 
entire equipment and franchies of said leased line, for 

the period of aigety-nine (99) years, the Terre Haute 

and Indianapo i Company should become the 
lessee in said lease? and further, that in the event of the 
refusal of the Terre Haute and Indianapolis Railroad 

Company to become lessee if the St. Louis, Alton and 

Terre Haute Railroad Company would accept as lessee 

any other responsible corporation owning or construct- 

ing a railroad from Indianapolis to Terre Haute,” they 
further promised, agreed and guaranteed “ that the said 

Terre Haute and Indianapolis Railroad Company, or 

such other corporation as may be substituted therefor, 


4 


shall at all times thereafter keep, observe and perform 
all and singular the covenants, conditions and provis- 
ions ef the aforesaid contract,” being the lease above 
mentioned. This contract appears in the record. (Rec- 
ord, pp. 11, 12.) . 

On the same day (May 17, 1867) the St. Louis, 
Alton and Terre Haute Railroad Company did, in con- 
sideration of said contract of guaranty, and at the spe- 
cial instance and request of said parties signing said 
contract of guaranty, execute a lease or operating con- 
tract, conveying the possession and use of its railroad, 
equipment and franchises extending from Terre Haute 
to East St. Louis, with the branch to Alton, to the Terre 
Haute and Indianapolis Railroad Company for ninety- 
nine (99) years, the lease to become operative as of the 
first day of June, 1867. This lease appears in the rec- 


ord. (Record, pp. 12-21.) 


8. The Terre Haute and Indianapolis Railroad 
Company refused to become lessee in the lease executed 
by the St. L., A. & T. H. R. R. Co., on May 17, 1867. 
Thereupon the Pennsylvania R. R. Co. withdrew from 
the combination or syndicate of railroad companies sign- 
ing the contract of May 17, 1887, and, in conncetion 
with the Terre Haute and Indianapolis Railroad Com- 
pany, organized the St. Louis, Vandalia and Terre Haute 
Railroad Company, and, through that corporation, began 
the construction of a new railroad from the Indiana 
State line to St. Louis, the Terre Haute and Indianapolis 
Railroad Company extending its line from Terre Haute 
to the west boundary line of Indiana to meet the new 
goed at that point. This new railroad across Illinois 


5 


was built, and is now known as the “Vandalia Line.” 
Before the Vandalia Line was constructed, to-wit: on 
February 10, 1868, the St. Louis, Vandalia and Terre 
Haute Railroad Company leased its road, to be con- 
structed, to the Terre Haute and Indianapolis Railroad 
Company for nine hundred and ninety-nine (999) years 
under a contract in its main features very similar to 
the lease executed by the St. L., A.& T. H. R. R. Co., 
above mentioned. 


Shortly after the refusal of the Terre Haute and 
Indianapolis Railroad Company to become lessee of 
the St, L., A. & T. H. R. R. and the withdrawal of the 
Penn. R. R. Co. from the syndicate of companies, the 
remaining companies of the syndicate, the C., C., C. & I. 


Ry. Co., being one of the principal parties, organized the 


Indianapolis and St. Louis Railroad Company, for the 
express purpose of its becoming the lessee of the St. L., 
A. & T. H. R. R. under the contract of May 17, 1867, 
instead of the Terre Haute and Indianapolis Railroad 
Company, and for the purpose of constructing, under the 
corporate powers of the Indianapolis and St. Louis 
Railroad Company, a new railroad from Terre Haute to 
Indianapolis to form, in connection with the line leased 
from the St. L., A. & T. H. R. R. Co., a continuous line 
of road from Indianapolis to St. Louis. 


The Indianapolis and St. Louis Railroad Company 
was organized early in September, 1867. On Septem- 
ber 11, 1867, immediately after its organization, and be- 
fore any work of construction had been done, the re- 
maining syndicate companies requested the St. L., A. 


T. H. R. R. Co. to accept the I. & St. L. R. R. Co. as 2 


see under the contract of May 17, 1867, in lieu of the 
Terre Haute and Indianapolis Railroad Company. In 
connection with this request, the remaining syndicate 
companies entered into a new contract with the St. L., 
A. & T. H. R. R. Co. by which they covenanted and 
Company should at all times keep, obeerve and perform 
all and singular the covenants, conditions and provis- 
ions of the lease or operating contract dated May 17, 
1867, and also of the contract of September 11, 1867, 
Company as lessee in lieu of the Terre Haute and Ind- 
ianapolis Railroad Company. 

This contract of substitution, and the contract of 
September 11, 1867, signed by the remaining companies 
of the original syndicate, both appear in the record. 
(Record p. 11, and pp. 21-27 inclusive.) 

Counsel for the C., C., C. & L Ry. Co.—Mr. Burke, 
in his brief on the former appeal, at page 120, in speaking 
of this contract of September 11, 1867, said: 5 

The guaranteeing companies desired it (St. L., A. 
& T. H. R. R. Co.) to execute a lease to the Indianapolis 
and St. Louis Railroad Company, a corporation organ- 
ized under the laws of the State of Indiana, and thecom- 
plainant yielding to their request, entered into the con- 
- tract of lease in question.” 

A single clause of the contract of September 11, 
1867, makes it very certain that the St. L., A. & T. H. 
R. R. Co. yielded the possession and use of its railroad, 
equipment and franchises to the Indianapolis and St. 
Louis Railroad Company at the special instance and re- 


~ 
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quest of the companies signing that contract. TheC.,C.,C 
& I. Ry. Co., now contesting against the payment of rent 
due the St. L., A. & T. H. R. R. Co. for the use of its 
railroad and equipment was a principal party to that 
contract and the leading party of the syndicate. The 
clase reads as follows : 


“ And whereas the said parties of the first part, 
second and third parts have caused a new company to 
be duly organized under the lawsof the State of Indiana, 
and by the name of the Indianapolis and St. Louis Rail- 
road Company, and have requested the said party of the 
fourth part to accept the said new company as the party 
of the first part to the said operating contract, and the 
said party of the fourth part has; in compliance with 
suck request, agreed to accept the said new company in 
the place and stead of the Terre Haute Railroad Com- 
pany, but without waiving or intending to waive any 
claim against the said Pennsylvania Railroad Company, 
or any other party, arising out of anything in the prem- 
ises mentioned or otherwise, and has at the special in- 
stance and request of the parties of the first, second and 
third parts hereto, and in consideration of the execution 
of these presents, this day duly executed and delivered 
to the said Indianapolis and St. Louis Railroad Com- 
pany an instrument in writing, bearing even date here- 
Company has been substituted for and put in the place 
of the said Terre Haute and Indianapolis Railroad Com- 
pany upon the terms and conditions therein and in the 
said agreement of guaranty contained.” (Record p, 26.) 
4. Shortly after the organization of the Indianap- 


olis and St. Louis Railroad Company, and before the 
construction of its railroad had been commenced, the 
Indianapolis, Cincinnati and Lafayette Railroad Com- 
pany, becoming financially embarrassed, dropped out of 
the syndicate and took no further interest in the matter. 
If the Lake Shore, and Michigan Southern Railroad 
Company ever took any active interest as a member of 
the syndicate, it must have done so through the C., C., 
C. & I. Ry. Co. The record discloses no action on its 
part after signing the contract of September 11, 1867. 

This left the C., C., C. & I. Ry. Co. and the Pitte- 
- burgh, Ft. Wayne and Chicago Railway Company as 
the sole owners of the Indianapolis and St. Louis Rail- 
road, and, through it, the sole controllers of the railroad 
and equipment leased from the St. L., A. & T. H. R. 
R. Co. 

That these two companies last named so understood 
the situation and acted upon that understanding, is 
clearly evidenced by the contract entered into by and 
between them on May 1, 1869. This contract is in evi- 
dence and appears in the record. (Record pp. 27-82.) 

A single clause of this contract between these two 
companies, found on the 28th page of the record in this 
appeal, fully confirms the above statement. The clause 
reads as follows : 

‘Whereas the parties hereto are the sole and equal 
owners of the capital stock of the said Indianapolis and 
St. Louis Railroad Company, and further purpose to 
farnish or provide the residue of the means necessary 
for the construction of the said Indianapolis and St. 
Louis Railroad.” (Record p. 28.) 
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5. Some doubt having arisen as tothe powerof the 
St. L., A. & T. H. R. R. Co., as an Illinois corporation, 
to lease out its railroad and franchises to a railroad cor- 
poration of another State, the Legislature of Illinois, on 
March 11, 1869, passed a special act fully ratifying and 
confirming the lease or contract of September 11, 1867, 
between the St. L., A. & T. H. R. R. Co. andthe Indian- 
apolis and St. Louis Railroad Company, and, in order 
that said special act might not infringe the generally un- 
derstood public policy of the State of Illinois prohibit- 
ing its railroad corporations from leasing or contracting 
away their property and franchises to corporations of 
other States, the Legislature in said special act not only 
confirmed the lease, but also created the Indianapolis 
and St. Louis Railroad Company a corporation of Illi- 
nois, as to the possession, operation and control of the 
railroad and franchises leased by it from the St. L., A. 
& T. H. R. R. Co. under the contract of September 11, 
1867. This act of the Legislature of Illinois is quoted 
and construed in the decision of this Court in the case 
of Railroad Company v. Vance, 96 U. S. 4538. 


No one then seems to have doubted or in any 
degree questioned, the power of an Indiana railroad 
company to become lessee of the railroad and franchises 
of an Illinois railroad corporation. 

6. On June 7, 1869, the Penn. R. R. Co. entered 
into a contract of lease with the Pittsburgh, Ft. Wayne 
and Chicago Railway Company by which it leased the 
entire railroad, equipment and franchises of the P., Ft. 
W. & C. Ry. Co. for nine hundred and ninety-nine (999) 
years. By the terms of this lease the Penn. R. R. Co. 
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expressly assumed all the obligations of the P., Ft. W. 
4 C. Ry. Co. under and by virtue of the contract of 
September 11, 1867, regarding the lease of the St. L., A. 
& T. H. R. R. Co. and agreed to fully perform that con- 
tract. 

This statement is admitted by the answer of the 
Penn. R. R. Co. in the suit brought by the St. L., A. 4 
T. H. R. R. Co. to enforce specific performance of the 
contract of September 11, 1867. This answer is printed 
in the record of the former appeal in this litigation, the 
above admission appearing on page 95 of said record. 
The pleadings and evidence in that record were put in 
evidence under the issues joined upon this intervening 
petition. By stipulation all matter printed in the record 
of the former appeal is not printed again in this record. 
(Record p. 93, second clause of stipulation ; also Record 
pp. 45, 46.) 

At the time the Penn. R. R. Go. leased the P. Ft. 
W. & C. Ry. but little progress had been made towards 
the construction of the Indianapolis and St. Louis Rail- 
road. 3 

Under this lease the Penn. R. R. Co. took from the 


P. Ft. W. 4 C. Ry Co. all the stock of the Indianapolis 


and St. Louis Railroad Company then held or subscribed 
for by the P. Ft. W. & C. Ry. Co., being about one-half 
of the entire capital stock of the Indianapolis and St. 
Louis Railroad Company, and as an equal partner with 
the C., C., C. & I. Ry. Co., by reason of its lease of the 
P. Ft. W. & C. Ry. proceeded with the construction of 
the Indianapolis and St. Louis Railroad. 


7. The C., C., C. & I. Ry. Co. and the Penn. R. R. 
Oo., as lessee of the P. Ft. W. & C. R. R., built the Ind - 


—— 
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ianapolis and St. Louis Railroad, the chief work of con- 
struction being performed between June 7, 1869, and 
July 10,1870. 

From the time of the organization of the Indianap- 
olis and St. Louis Railroad Company in September, 1867, 
down to the time of its extinction by foreclosure sale in 
July, 1882, its directors, officers and managers were 
chosen by the C., C., C. & I. Ry. Co., and the P., Ft. W. 
4 C. Ry. Co., or its lessee, the Penn. R. R. Co., substan- 
tially all of the directors, officers and managers of the 
Indianapolis and St. Louis Railroad Company being at 
the same time officers and directors of the C., C., C. & I. 
Ry. Co. and the P., Ft. W. & C. Ry. Co., or its lessee, 
the Penn. R. R. Co., the directors, officers and managers 
of the Indianapolis and St. Louis Railroad Company 
being divided, as nearly as practicable, evenly between 
the said two companies owning substantially all of the 
capital stock of the 3 and St. Louis Railroad 


Company. ; 

From June 7, 1969, forward, the C., C., C. & I. Ry. 
Co. and the Penn. R. R. Co. furnished the means for the 
construction of the Indianapolis and St. Louis Railroad 
in equal amounts in payment for its capital stock and 
mortgage bonds. They held its capital stock—except- 
ing only a few sharese—in nearly equal proportions. 
They took its first mortgage bonds in equal proportions. 
These facts are clearly established by the evidence in 
the record of the former appeal, and will not be here 
disputed. (See Record of former Appeal, pp. = 112, 


184, 192, 198, 197, 198, 211.) 


The record in this present appeal shows conclu- 
sively that the O., O., C. & I. Ry. Co. and the Penn. R. 
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R. Co. took all of the second and third mortgage bonds 
of the Indianapolis and St. Louis Railroad Company in 
exactly equal proportions, and that instead of taking 
these bonds of the corporation organized and controlled 
by them, and which they had covanented should remain 
solvent and pecuniarily responsible, at par, they took jts 
bonds, bearing a high rate of interest, at an enormous 
and ruinous discount. (Record, p. 51.) 


8. In addition to the means derived from pay- 
ment for its capital stock, the Indianapolis and St. Louis 
Railroad Company, under the direction and control of 
the C., O., OC. & I. Ry. Co. and the Penn. R. R. Co., as 
owners of substantially all of its capital stock, issued 
three series of mortguge bonds, secured by three sepa- 
rate mortgages, as follows : 


First Mortgage Bonds. . . . . . . .. . . $2,000,000. 


These bonds bear seven per cent. interest, 
payable semi-annually, and the C., C., C. & 
L Ry. Co. and the Penn. R. R. Co. took these 
bonds at 90 cents on the dollar, making a 
1 —— n $200,000. 


Second Mortgage Bonds... — - $1,000,000. 


These bonds bore seven per emt. interest, 
payable semi-annually. The C., C., C. & I. 
Ry. Co. and the Penn. R. R. Co. took all of 
these second mortgage bonds at 75 cents on 
the dollar, making a discount of....... — $250,000. 


Third or Equipment Mortgage Bonds. . $500,000. 
These bonds bore eight per cent. interest, pay- 
able semi-annually. The C., C., C. & I. Ry. 
Co. and the Penn. R. R. Co. took all this 

issue of $500,000 at a discount of........ 2 962,000. 


(Record, p. 51.) 


* 


* 
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Here are Indianapolis and St. Louis Railroad Com- 
pany mortgage bonds to the amount of $8,500,000 taken 
at a discount of $512,000. 

If these bonds had been sold to strangers at this 
rate the discount would have been regarded as enor- 
mous and ruinous, but they were not sold to strangers. 
They were taken in at this ruinous discount by the C., 
O., C. & I. Ry. Co. and the Penn. R R. Co., then and 
ever after that time, the owners of substantially all of 
the capital stock of the Indianapolis and St. Louis Rail- 
road Company, and its controllers and managers, their 
directors and officers being also its directors, officers and 


managers. 
It should also be borne in mind that before taking 


these bonds at this excessive discount, the C., C., C. & I. 
Ry. Co. and the P., Ft. W. & C. Ry. Co.,—and, through 
it, its lessee, the Penn. R. R. Co.,—had, by a written 
contract, in which they guaranteed that the Indianapo- 
lis and St. Louis Railroad Company should remain sol- 
vent and responsible, and should faithfully perform its 
contract of lease, induced the St. L., A. & T. H. R. R. Co. 
to accept the Indianapolis and St. Louis Railroad Com- 
pany as its lessee in the lease or operating contract of 
September 11, 1867. | 

9. The lease remained in force and its provisions 
were performed by both parties in apparent good faith, 
and without question, until April 1,1878. By the terms 
of the contract the minimum rent, to be paid monthly, 
Company of the railroad and equipment of the St. L., 
A. & T. H. R. R. Co. was $87,500. By the contract 30 
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per cent. of the groes earnings of the leased line, earned 
on its track, were specifically set apart and devoted to the 


payment of the rent, but it was further provided that 
the minimum rent of $37,500 should be paid monthly 


whether the 30 per cent. of the gross earnings earned ab 
on the track of the leased line did or did not amount to ‘ 


that sum. 

A moment's reflection will demonstrate to any one 
that the earnings of the leased line, on its track alone, 
was by no means the measure of the value to the Indi- 
anapolis and St. Louis Railroad Company and its own- 
ers, the C., C., C. & I. Ry. Co. and the Penn. R. R. Co., 
of the use of the railroad and equipment of the St. L., | 
A. & T. H. R. R. Co. These stockholders of the Indi- 
anapolis and St. Louis Railroad Company did not pro- 
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cure this lease from the St. L., A. & T. H. R. R. Co., 
organize the Indianapolis and St. Louis Railroad Com- 


pany, take its stock and bonds, and furnish means for e 
the construction of the Indianapolis and St. Louis Rail- 
road simply to secure the earnings made by the leased 
line on its track. That was the very smallest part of the 
consideration. They wanted to control and procure busi- 
ness for their own lines. In order to do this they had to 
have a through line from Indianapolis to St. Louis. 
During the period from June 1, 1867 to July 1, 


1870,—v-hich period covers the organization of the In- 
dianapolis and St. Louis Railroad Company and the con- | 
struction of its railroad from Indianapolis to Terre | 


Haute—30 per cent. of the groes earnings of the leased 
line from Terre Haute to St. Louis, with branch to Alton, 
largely exceeded the minimum rent of $87,500 per 
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month. This excess of earnings of the leased line over 
and above full payment of its rental went directly to the 
benefit of the Indianapolis and St. Louis Railroad Com- 
pany. The lease, by its terms, took effect as of Junel, 
1867, and although the Indianapolis and St. Louis Rail- 
road Company was not organized until September of 
that year, and although its road was not completed and 
opened for business until July 10, 1870, still the Indianap- 
olis and St. Louis Railroad Company actually received 
all the earnings of the leased line, and all the benefits 
accruing under the lease from and after June 1, 1867. 
This fact is proven beyond question by the testimony of 
Charles Butler and of George W. Parker, printed in the 
record of the former appeals on pages 167 and 189 of 
said record. That thirty per cent. of the gross earnings 
of the leased line exceeded the rent provided for in the 
lease during the period from June 1, 1867, to July 1, 
1870, is proven by the evidence introduced by the C., O., 
C. & I. Ry. Co. on this intervening petition, as shown 
by Exhibit “8.” (Record, p. 78.) 

From July 10, 1870, forward, the Indianapolis and 
St. Louis Railroad Company and its owners, the C., C., 
C. & I. Ry. Co. and the Penn. R. R. Co., received the 
benefit and advantage of transporting all the freight and 
passengers transported over the leased line from St. 
Louis to Terre Haute, which composed the bulk of the 
business of the Indianapolis and St. Louis Railroad Com- 
pany and its said owners, particularly the C., C., C. & I. 
Ry. Co., which business the Indianapolis and St. Louis 
Railroad Company and the C., C., C. & L Ry. Co. could 
not have received or controlled except for the possession 


a 
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and control, by the Indianapolis and St. Louis Railroad 
Company, of the leased line. 

After the Indianapolis and St. Louis Railroad was 
completed, and the new Vandalia line was completed, 
both of which roads were opened for traffic early in July, 
1870, there were two parallel competing lines between 
Indianapolis and St. Louis. The division of the busi- 
ness between these competing lines somewhat curtailed 
the gross earnings of the Indianapolis aud St. Louis 


Railroad and its leased line, the St. L., A. & T. H. R. R. 


But it is an important fact, worthy of careful re- 
membrance, that from June 1, 1867, to May 23, 1882, 
the gross earnings of the Indianapolis and St. Louis 
Railroad and its leased line, the St. L., A. & T. H. R. R., 
were amply and abundantly sufficient to pay all operat- 
ing expenses of both lines, including the rent of the St. 
L., A. § T. H. R. R., and for all needed repairs, im- 
provements and betterments to both the Indianapolis 
and St. Louis Railroad and its leased line, the St. L., A. 
& T. H. R. R., —and leave a large surplus over to be ap- 
plied on payment of bond interest. (Record, pp. 78 
and 80.) 

This statement is true of each year separately, ex- 
cepting only the years 1878, 1881, and the first months 
of 1882, down to the close of May. In the period from 
January 1, 1881, to May 28, 1882, a little less than seven- 
teen months, there was charged up to the operating ex- 
penses of the Indianapolis and St. Louis Railroad alone, 
that road being only seventy-one miles in length, $822,- 
580. (Record, p. 50.) This is $11,584.90 per mile, for 
operating expenses of seventeen months, or at the rate 
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of nearly $9,000 per mile per year for operating ex- 
penses. No one, in the least degree acquainted with 
railroading, will fail to know that such charge is not a 
correct charge for simple operating expenses. The fact 
is that during that period the Indianapolis and St. Louis 
Railroad was practically rebuilt, and the rebuilding there- 
of was charged as ordinary operating expenses, and so in- 
creased the operating expenses as to create a deficiency. 
More than the entire gross earnings of the road from 
Indianapolis to Terre Haute during these seventeen 
months was expended in what was called “ Operating 
Expenses,” but really in rebuilding the road. (Record, 
P. 50.) 

The total amount charged against operating ex- 
penses for the entire line from Indianapolis to St. Louis 
during the seventeen months beginning January 1, 1881, 
and ending May 23, 1882, is $2,816,642.08, nearly double 
the operating expenses for any other like period be- 
tween 1867 and 1881. (Record, p. 78.) These facts 
clearly demonstrate that the Indianapolis and St. Louis 
Railroad Company and its stockholders and bondholders, 
the C., C., C. & I. Ry. Co. and the Penn. R. R. Co., de- 
liberately determined to rebuild the Indianapolis and St. 
Louis Railroad preparatory to taking it in at foreclosure 
sale. 

During the period from June 1, 1867, down to the 
close of the year 1874, the gross earnings of the entire 
line from St. Louis to Indianapolis were fully sufficient 
to pay all operating expenses, including rent for the St. 
L., A. ¢ T. H. R. R., all repair and improvement ex- 
penses, AND ALL INTEREST ON InprayAPOLis xD Sr. Louis 
Ran Company MORTGAGE BONDS. (Record, p. 78.) 
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From 1875 to July, 1882, the gross earnings of the 
entire line from Indianapolis to St. Louis were more 
than sufficient to pay all operating expenses, including 
rent to the St. L., A. & T. H. R. R. Co., and all repairs 
and improvement expenses, but the remaining surplus 
was not sufficient to pay all of the Indianapolis and — 
Louis Railroad Company bond interest. 


10. In the years 1875, 1876, 1877 and 1878 the C., 
C., C. & I. Ry. Co. and the Penn. R. R. Co., as lessee of 
the P., Ft. W. & C. Ry., made certain advances, in equal 
amounts, to the Indianapolis and St. Louis Railroad 
Company. The total of these advances for the four 


years above named were, C., C., C. 4 L Ry. Co., 8588, 


585.12; Penn. R. R. Co., $588,585.12. 

After 1878 the Penn. R. R. Co. made no further ad- 
vances. It subsequently disposed of its Indianapolis and 
St. Louis Railroad Company bonds and stock to the C., 
C., C. & I. Ry. Co. and ceased to take any active interest 
in the property or in the litigation touching the St. L., 
A.& T. H. R. R. Co. lease of September 11, 1867. 

The C., C., C. & I. Ry. Co. made no advances from 
June, 1878, until July, 1881. From July 1, 1881, up to 
May 23, 1882, the C., C.,C. & I. Ry. Co. made other 
advances to the Indianapolis and St. Louis Railroad 
Company amounting in the aggregate to $415,000, mak- 
ing the total advances to the Indianapolis and St. Louis 
Railroad Company by these two companies holding all 
of the capital stock and substantially all the bonds of 
the Indianapolis and St. Louis Railroad Company, FI, 
582,170.24. (Record pp. 46, 47, 48.) 

This record further shows that there has been paid 


c 
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out by the Indianapolis and St. Louis Railroad Com- 
pany on interest on its mortgage bonds, which were all 


‘originally taken by these two companies and were chiefly 


held by them during this period, the sum of $2,284,396.- 
62. (Record pp. 52, 78.) 

Hence it is clear that the Indianapolis and St. Louis 
Railroad Company paid out in bond interest to these 
two companies, its chief bondholders, as well as its chief 
stockholders, over $600,000 more than it ever received 
from them as advances under their guarantee contract 
of September 11, 1867. 

It should also be remembered that while these ad- 
vances were being made, particularly in the years 1880, 
1881 and the first five months of 1882, enormous 
amounts were expended in rebuilding and adding value 
to the Indianapolis and St. Louis Railroad, swelling the 
charges for ordinary operating expenses to nearly double 
the actual operating and repair expenses. 

It should also be remembered that every dollar thus 
expended in rebuilding and bettering the Indianapolis 
and St. Louis Railroad went directly to the benefit of 
the bondholders, the C., C., C. & I, Ry. Co., then being 
the owner of substantially all of the second and third 
mortgage bonds, and being, presumably, the chief owner 
and holder of the first mortgage bonds. 

The total amount realized from the three series of 
bonds of the Indianapolis and St. Louis Railroad Com- 
pany was $2,982,000. (Record p.51.) This money and 
the money derived from capital stock was expended in 
building the Indianapolis and St. Louis Railroad. After 
the road was completed and open for business, to-wit: 


between January 1, 1871, and May 23, 1882, there was 
expended in new work, equipment and betterments on 
the Indianapolis and St. Louis Railroad between Indi- 
anapolis and Terre Haute in addition to the enormous 
‘amounts charged to ordinary operating expenses, the 


further amount of 51, 304, 789.58, charged to construc- . 


tion account. (Record p. 53.) 

Hence the account really stands thus: As between 
the Indianapolis and St. Louis Railroad Company and 
its bondholders total interest paid down to May 28, 1882, 
$2,234,396.62. Amount expended by the Indianapolis 
and St. Louis Railroad Company between January 1, 
1871, and May 28, 1882, for new construction, additions 
and new equipment, 51, 304, 789.58, making the total 
benefit received by the bondholders in interest and added 
value to their property prior to the foreclosure, 88,589, 
136.15, while the total amount advanced to the Indian- 
apolis and St. Louis Railroad Company by these bond- 
holders was only $1,582,170.24. 


These figures show that the bondholders, namely, 
the C., C., C. & I. Ry. Co. and the Penn. R. R. Co. have 
received from the Indianapolis and St. Louis Railroad 
Company in interest on their bonds and in values added 
to their mortgaged estate over and above all advances 
made by them $1,956,965.91 ; this, too, when they only 
paid $2,982,000 for the entire $3,500,000 of bonds issued 
by the Indianapolis and St. Louis Railroad Company. 

These facts and figures show that there is no foun- 
dation for the claim that the C., C., C. & I. Ry. Co. and 
the Penn. R. R. Co. advanced money to the Indianapolis 
and St. Louis Railroad Company to enable it to pay its 
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_ gent to the St. L., A. & T. H. R. R. Oo. There was al- 
ways an abundance of gross earnings to pay the rent 


and all other operating and repair expenses. The ad- 
vances were made to help the Indianapolis and St. Louis 


Railroad Company pay its interest and improve and add 
to the value of its property covered and conveyed by the 
mortgages securing the bonds held by these two com- 
panies making the advances. A considerable part of 
these advances was made after April 1, 1878, at which 
date the Indianapolis and St. Louis Railroad Company 
ceased paying rent to the St. L., A. & T. H. R. R. Co., 
under its lease of September 11, 1867. It certainly can- 
not be claimed that advances made by the C., C., C. & I. 
Ry. Co. after the Indianapolis and St. Louis Railroad 
Company had ceased paying rent under its lease are to 
be considered as advances made for the purpose of pay- 
ing rent to the St. L., A. & T. H. R. R. Co. The facts 
disclosed by the record show that those advances were 
made to help the Indianapolis and St. Louis Railroad 
Company rebuild its road preparatory to a foreclosure 
sale. 

The record shows that the gross earnings of the en- 
tire line from St. Louis to Indianapolis for the fifteen 
years from June 1, 1867, to May 28, 1882, were $26,868,- 
252.81. (Record p. 78,) Of this amount, the groes 
earnings of the Indianapolis and St. Louis Railroad 
Company on its own line from Indianapolis to Terre 
Haute were only 96, 768,866.98, (Record p. 50) while 
the gross earnings of the leased line from Terre 
Haute to St. Louis were $20,104,885.88. (Record p. 65.) 
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anapolis to Terre Haute is seventy-one miles in 
length. The leased line from Terre Haute so St. Louis, 
with branch to Alton, is one hundred and ninety-three 
miles in length. A moment’s computation on these fig- 
ures will demonstrate that the average gross earnings of 


the leased line per mile per year for the entire period 


were fully equal to, if not in excess of, the average gross 
earnings per mile per year of the Indianapolis and St. 
Louis Railroad Company on its own line. 

The record further shows that the average operat- 
ing, repair and improvement expenses of the Indianap- 
olis and St. Louis Railroad Company on its line per mile 
per year were far greater than the average operating, 
repair and improvement expenses of the leased line per 
mile per year. The amount charged to operating ex- 
penses of the Indianapolis and St. Louis Railroad Com- 
pany on its own line for the twelve years in which it was 
in operation, to-wit: from July 1, 1870, to May 28, 1882, 
was $1,602,975.90. (Record, p. 50.) But during this 
same period, in addition to the amount charged for op- 
erating expenses, there was expended in improvements 
and betterments made to the Indianapolis and St. Louis 
Railroad from January 1, 1871, to May 28, 1882, the fur- 
ther sum of $1,804,789.58. (Record, p. 58.) This 
amount added to the amount charged to operating ex- 
pense account shows that during the twelve years there 
was expended upon the Indianapolis and St. Louis Rail- 
road from Indianapolis to Terre Haute for operating 
expenses, repairs and improvements over $7,000 per mile 
per year. The total amount expended upon the leased 
line for operating expenses, repairs and improvements 


during the entire fifteen years was $14,814,102.36. This 
is an average expenditure of $5,168.94 per mile per year 
upon the leased line. 

These figures show that while the gross earnings 
per mile per year of the leased line were fully equal to 
the groes earnings of the Indianapolis and St. Louis 
Railroad Company on its own line, the operating, repair 
and improvement expenses of the Indianapolis and St. 
Louis Railroad Company on its own line, were nearly 
$2,000 per mile per year more than was expended per 
mile per year upon the leased line. These figures con- 
clusively establish the fact that the use of the leased line 
was of very great pecuniary value to the Indianapolis 
and St. Louis Railroad Company. Instead of its being a 
dead weight upon the Indianapolis and St. Louis Rail- 
road Company, as claimed by this bondholder, the C., 
C., C. & I. Ry. Co., the figures and facts disclosed by this 
record show conclusively that it was a pecuniary benefit 
to the Indianapolis and St. Louis Railroad Company 
even if no other element of value is considered than 
merely the earnings made upon the track of the leased 
8 

11. On April 1, 1878, the Indianapolis and St. 
Louis Railroad Company refused to pay the installment 
of rent then due to the St. L., A. & T. H. R. R. Co., and 
from that time forward refused to pay any rent what- 
ever, although continuing in the possession and use of 
the leased line and equipment, and receiving the full 
benefit of the operation of said leased line. No rent 
whatever was paid from March, 1878, until December 
16, 1878. 


On October 26, 1878, the St. L., A. & T. H. R. R. 
Co. brought suit to enforce the performance of the lease 
touching the payment of rent, and in the same suit 
sought to hold the C., C., C. & I. Ry. Co. and the Penn. 
R. R. Co., as lessee of the P., Ft. W. & C. Ry. Co., lia- 
ble for said unpaid rent upon their contract of guaranty 
of September 11, 1867. 

Under that suit the Circuit Court entered an inter- 
Railroad Company to pay over to the St. L., A. & T. H. 
R. R. Co., or for its benefit, thirty per cent. of the groes 
earnings of the leased line accruing after the entry of 
said order. The first payment under that order was 
made December 16, 1878, and was $28,655.10. The total 
rent received by the St. L., A. & T. H. R. R. Co. forthe 
use of its railroad and equipment for the entire year of 
1878 was as follows: For January, February and March 
$37,500 each, making $112,500. On December, 16,1878, 
under order of Court $28,655.10, making total rent paid 
during the year 1878, $141,155.10. (Record, pp. 78 and 
$3.) 

The enforcement of the lease and guaranty con- 
tracts of September 11, 1867, was resisted by the C., 
., C. & L Ry. Co. and the Penn. R. R. Co. on the 
ground that both of the guaranty contracts of May 17th 
and September 11, 1867, and the lease of September 11, 
1867, were ultra vires. 

The Circuit Court on July 26, 1882, entered a final 
decree in that litigation. That final decree and the 
offered in evidence under this intervening petition. 
(Record, pp. 45, 46). 
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By stipulation it was agreed that the pleadings, and 
orders, decrees and testimony of that suit introduced in 
again printed as part of this record. (Record, p. 98, 
second clause of stipulation.) 

For convenience and to save the necessity of refer- 
ring to the printed record of the former appeals, the de- 
cree of the Circuit Court of July 26, 1883, is printed in 
fall in an appendix to this brief. (Appendix p., 1. ef seq.) 

Appeals were prosecuted to this Court from the 
final decree of the Circuit Court rendered July 26, 1883. 
enforcement of the lease and guaranty contracts was 
pending, Hinman B. Huribut, as Trustee in the second 
mortgage, and also in the third, or equipment, mortgage 
of the Indianapolis and St. Louis Railroad Company, filed 
a bill to foreclose said second and third mortgages and 
sell the railroad and franchises of the Indianapolis and 
St. Louis Railroad Company subject to the lien of the 
first mortgage, which secured bonds of the par value of 
$2,000,000. 

Upon the application of the complainant in the fore- 
closure suit John H. Devereux was appointed Receiver 
of the Indianapolis and St. Louis Railroad Company 

A decree of foreclosure was rendered on May 23, 
1882. The property and franchises of the Indianapolis 
and St. Louis Railroad Company were sold,—eubject to 
the first mortgage, on July 28, 1882, for the sum of 
$1,396,000. The purchaser was in fact the C., C., C. & 
L. Ry, Co., although the purchase was made in the name 
of E. B. Thomas. 
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The Indianapolis and St. Louis Railroad Company 
was reorganized under the name of the Indianapolis and 
St. Louis Railway Company, and the road was conveyed 


to the new company by the purchaser. The purchaser 


was given possession of the railroad and property so sold 
without paying the purchase money into Court,—ex- 
cepting about $100,000,—upon giving bond and security 
to pay in from time to time such sums as the Court may 
decree payable out of such proceeds of sale. 

The pleadings, papers and records in said foreclos- 
ure proceedings under which this intervening petition is 
filed were introduced in evidence upon the hearing of 
this intervening petition. Solicitors for both parties to 
said intervening petition supposing that said pleadings, 
papers and records had been printed in the record of the 
other appeals then pending in this Court, they were 
omitted from the record of this appeal by stipulation. 
(Record p. 46, second clause of stipulation.) 

It now appears that these papers were not printed 


in the record of the former appeals. Certified copies of 


the order oppointing Devereux Receiver, the final fore- 
closure decree and bond under which possession was 
given to the purchaser have been procured from the 
Clerk of the Circuit Court, and for convenience of refer- 
ence are printed in an appendix to this brief. (Appen- 


dix pp. 8 to 27.) 


By the order appointing Devereux Receiver it was 
expressly provided as follows: 

This Court expressly reserves to itself the right 
and power to make such orders and decrees touching 
the payments of the debts of the said Indianapolis and 
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St. Louis Railroad Company incurred in the manage- 
ment and operation of said railroad prior to the appoint- 
ment of said Receiver as may be equitable and just.” 
(Appendix p. 11.) 

By the foreclosure decree it was provided as follows: 

4 And it is further ordered and decreed by the 
Court that after the payment of said sum of $100,000 
purchase money upon the sale of said premises by the 
purchaser thereof, that the residue of the purchase 
money or such portion thereof as may not be required 
by the Court to be paid in cash, shall be secured by a 
bond to be approved by the Court, for the payment 
thereof, at such time or times as the Court may order. 
The Court reserves to itself the right by subsequent or- 
der or orders to distribute the proceeds of the sale of 
said railroad and property connected therewith, and to 
make such further order and decree in regard to the dis- 
tribution of the proceeds of sale as may to the Court 
seem just and equitable.” (Appendix p. 28.) 

This purchase money fund has never been paid into 
Court or distributed under the order of the Court, but 
is awaiting the decision of this Court upon this appeal. 

18. Appeals having been taken from the decree of 
the Circuit Conrt of July 26, 1882, in favor of the St. 
L., A. & T. H. R. R. Co., holding the lease and guaranty 
contract of September 11, 1867, valid, and desiring to 
protect the interests of the St. L., A. & T. H. R. R. Co. 
in case this Court should reverse that decree, the solici- 
tors for the St. L., A. & T. H. R. R. Co. filed and prose- 
cuted this intervening petition, asking the Court to pay 
the rent found due from the Indianapolis and St. Louis 


Railroad Company to the St. L., A. & T. H. R. R. Co., 
out of the proceeds of the sale of the property and fran- 
chises of the Indianapolis and St. Louis Railroad Com- 
pany. 

The Circuit Court,—Judge Drummond, presiding,— 
declined to order the payment and dismissed the interven- 
petition because of the former decree the Court had ren- 
dered in favor of the St. L., A. § T. H. R. R. Co. 

No one can read the decree dismissing this inter- 
vening petition without clearly understanding that the 
Court refused the prayer of the intervening petition be- 
cause the Court had rendered the decree of July 26, 
1882, in favor of the St. L., A. & T. H. R. R. Co. upon 
the same indebtedness mentioned in the intervening pe- 
tition. This is made clear by the following words of the 
decree dismissing the intervening petition, viz: 

“The Court finds that under the circumstances and 
facts of the case, as established by the pleadings and 
evidence therein, AND CONSIDERING THE DECREE MADE BY 
THIS CoyRT JULY 26, 1882. * * * and all the orders 
in this case are made without prejudice to any rights or 
equities which may exist in favor of the petitioner under 
the decree of this Court, already mentioned, of July 26, 
1882.” (Record p. 92.) 

The decree of July 26, 1882, in favor of the St. L., 
X. & T. H. R. R. Co. found the amount of rent, includ- 
ing interest, due to the St. L., A. & T. H. R. R. Co. up 
‘to July 1, 1882, to be $664,874.70. 

It further decreed the guaranty contract of Septem- 
ber 11, 1867, valid, and that under that guaranty contract 
the C., O., C. & L Ry. Co, and its ally, the L., B. & M. 
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S. R. R. Co., as one guarantor, and the Penn. R. R. Co., 
as leasee of the P., Ft. W. & C. Ry., as another guaran- 
tor, should each pay, or be liable for, one-third part of 
the total amount found due. 


It farther enjoined the C., C., C. & I. Ry. Co. and 
the [Penn. R. R. Co. from receiving any money upon 
either principal or interest of the Indianapolis and St. 
Louis Railroad Company mortgage bonds held by them 
until full payment of the rent, for which they were de- 
creed liable, was made. (Appendix pp. 6, 7.) 

Attention is called to these features of the de- 
cree of July 26, 1882, to show clearly and beyond all 
question that this intervening petition was disallowed 
by the Circuit Court because that Court had already 
entered that decree and relied upon it as a protection of 
the rights and equities of the Bt. L., A. & T. H. R. R. Co., 
in the matter of moneys due to it from the Indianapolis 
and St. Louis Railroad Company, for the use of its road 
and equipment. 

The decree of July 26, 1882, in so far as it affected 
the C., O., OC. & I. Ry. Co. and the Penn. R. R. Co., has 
been reversed by this Court, upon the ground that the 
Indianapolis and St. Louis Railroad Gompany had no 
power under the laws of Indiana to become the lessee 
of a railroad in another State; that the lease or operat- 
ing contract was therefore ultra vires and void, and that, 
the lease being void, the os contract was, of neces- 
sity, also void. 

Penn. R. R. Co. et al. v. &. L., A. § T. H. R. 
R. Co., 118 U. S. 290, 314. 


The Indianapolis and St. Louis Railroad Company 


did not appeal to this Court from the decree of July 26, 
1882, by which it was decreed to pay to the St. L., A. 
& T. H. R. R. Co. $664,874.70 for rent then due and un- 
paid. That decree, as against the Indianapolis and St. 
Louis Railroad Company, remains in full force. 
Penn. R. R. Co. et al. v. &. L., A. § T. H. B 
R. Co., 118 U. S. 318. 

The amount found and decreed due from the Indi- 
dianapolis and St. Louis Railroad Company to the St. 
L., A. 4 T. H. R. R. Co. by the decree of July 26, 1882, 
was, in open court, agreed to be correct by all the par- 
ties to that decree, and the agreement was embodied in 
the decree. (Appendix, p. 3.) 

14. From the time the Penn. R. R. Co. disposed of 
its Indianapolis and St. Louis Railroad Company mort- 
gage bonds to the C., C., C. & I. Ry. Co., the C., C., C. 
& I. Ry. Co. became the owner of substantially all of the 
Indianapolis and St. Louis Railroad Company second 
and third mortgage bonds. The second mortgage bonds 
are one thousand in number of $1,000 each, par value. 
Of these the C., C., C. & L Ry. Co. holds 858 bonds. 
Of the remaining 107 bonds 94 are in the second mort- 
gage bond sinking fund, leaving only 18 second mort- 
gage bonds outstanding not owned by the C., C., C. & 
I. Ry. Co. 

The third, or equipment mortgage bonds, are 500 
in number of $1.000 each, par value. 

Of these the C., C., C. & L Ry. Co. holds 498 bonds, 


leaving only two bonds outstanding not owned by the. 


C., C., C. & I. Ry. Co. (Record, pp. 78 and 71.) The 
foreclosure and sale of the property and franchises of 
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the Indianapolis and St. Louis Railroad Company was 
upon these two mortgages. For the $1,500,000 par value 
of bonds secured by these two mortgages, the C., C., C. 
& I. Ry. Co. and the Penn. R. R. Co. originally paid the 
Indianapolis and St. Louis Railroad Company $1,188,- 
000, the discount on the $1,000,000 of second mort- 
gage bonds being $250,000, and the discount on the 
$500,000 par value of the equipment bonds being $62,000. 
(Record, p. 51.) 

This fact ought to be remembered in considering 
the equities in this case as existing between the respec- - 
tive claimants here asking payment out of the proceeds 
of the foreclosure sale. 


The two claimants against this fund in Court are 
the St. L., A. & T. H. R. R. Co. and the C., C., C. & I. 
Ry. Co. The contest to be decided by this Court in its 
decision upon this appeal is between these two claim- 


ants. The St. L., A. & T. H. R. R. Co. asks that part 
of this fand may be applied in payment of the amount 
justly due for the use of its railroad by the Indianapo- 
lis and St. Louis Railroad Company, as a connecting 
line, the possession and use of which enabled the Indi- 
anapolis and St. Louis Railroad Company to make a 
very large proportion of all the earnings it ever made. 
The C., C., C. & I. Ry. Co. is asking that nothing 
be paid to the St. L., A. & T. H. R. R. Co. for the use 
of its railroad, and that all of this fund shall be applied 
to the payment of the Indianapolis and St. Louis Rail - 
road Company mortgage bonds held by it, which bonds 
were originally taken by the C., C., C. & L. Ry. Co. and 
. the Penn. R. R. Co. as lessee of the P., Ft. W. & C. Ry. 


Co., at a ruinous discount, from the corporation created 
by them for the express purpose of becoming lessee of 
the St. L., A. 4 T. H. R. R., under their solemn 
written promise that if the St. L., A. & T. H. R. R. Co. 
would accept the corporation so created by them as les- 
see they would see to it that the lessee, created by them, 
faithfally performed all the requirements of the lease. ° 


It is true that the legal obligation of that promise 
is absolved by the decision of this Court in holding that 
the lease, which was the cause of the organization of 
the Indianapolis and St. Louis Railroad Company, was 
itself invalid, and that the promise of this bondholder, 
the C., C., C. & I. Ry. Co., fell with the lease. But no 
one can know the history of this whole transaction 
without being fully convinced that the moral and equit- 
able obligation remains. 


It can not be improper to consider these features of 
the case, and the peculiar relation which this bondholder 
sustains, to both the Indianapolis and St. Louis Railroad 
Company and the St., L. A. & T. H. R. R. Co., in weigh- 
ing the equities between the St. L., A. & T. H. R. R. Co. 
and the C., C., C. & I. Ry. Co. asclaimants against the fund 
in Court. As an evidence that the lease was then believed 
to be perfectly valid, and was regarded as constituting a 
valuable part of the assets and rights covered by the 
mortgage of the Indianapolis and St. Louis Railroad 
Company, attention is called to the following clause of 
the foreclosure decree procured by Hurlbut, Trustee. 
It should also be remembered that Hurlbut, while Trus- 
tee in the second and third mortgages of the Indianapo- 
lis and St. Louis Railroad Company, was also Vice Presi- 


dent of the C., O., O. & I. Ry. Co., the owner of the 
bonds secured by the mortgages in which he was Tras- 
tee. The clause of the decree referred to is as follows : 3 
And it is farther ordered by the Court that the ag 
premises and property so mortgaged and to be sold sub- +4 
ject to the amount due upon said mortgage securing 13 
two thousand bonds of one thousand dollars each and * 
interest due upon the same, is described ae follows, to- 13 
wit: * * including the lease executed by the St. 
Louis, Alton and Terre Haute Railroad Company of its 
line of railroad as described in said lease to said Indian- 
apolis and St. Louis Railroad Company and hereinaf- 
ter mentioned, with the right to operate said leased line 
of road in accordance with and upon the terms and con- 
ditions of said lease.” (Appendix, pp. 20, 21.) 
15. The superb good faith of the C., C., C. & I. 
Ry. Co. in contending, in the former appeal to this 
Court, against the enforcement of the lease and guar- 
anty contract, on the ground that they were ultra vires 
and therefore void, is made strikingly apparent by 
the fact that while that litigation was pending the C., C., 
C. & J. Ry. Co. and the reorganized Indianapolis and St. 
Louis Railway Company, as “ successor of the Indianap- 
olis and St. Louis Railroad Company, by purchase at the 
judicial sale of its property and franchises AND ITS RIGHTS 
AS LESSER,” executed and entered into a new lease of the 
St. L., A. 4 T. H. R. R. for ninety-nine (99) years 
| from and after November 1, 1882, in which new lease 
THBY CONTRACT TO PAY THE SAME MINIMUM RENT PROVIDED 
BY THE LEASE OF SEPTEMBER 11, 1867, viz: $450,000 Pan 
ANNUM, PAYABLE IN MONTHLY PAYMENTS OF $87,500, and in 
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addition agreed to expend large sums of money in mak- 
ing permanent improvements and betterments upon the 
leased line. 

The entire new lease is substantially the sqme as 
the old lease. Both are set forth in the record of this 


appeal. : 
(New lease, Record, pp. 55 to 65.) 


(Old lease, Record, pp. 11 to 27.) 

Would the C., C., C. & I. Ry. Co., its officers, man- 
agers and counsel have executed this new lease if they, 
in good faith, believed the old lease and all the contracts 
relative thereto, to be ultra vires and therefore void? Of 
course this new lease is equally void with the old lease. 


This new lease is not referred to as a valid instru- 
ment. Under the law, as established by the decision of 
this Court on the former appeal, it is invalid, becanse. 
the lessee companies, as corporations of Indiana, had no 
power to make such a contract, and no lapse of time, or 
ratification by stockholders, can ever give it validity. 

Nevertheless, this instrument is worthy of careful 
consideration in considering the equities presented by 
this appeal. 

First. Because it fixes and measures the actual 
value, upon quantum meruit, of the use and possession 
of the St. L, A. & T. H. R. R. to the C., C., C. & I. Ry. 
Co. and the Indianapolis and St. Louis Railway Com- 
pany as their connecting line and western outlet as pz- 
TERMINED BY THEMSELVES. 

Second. Because, taken in connection with the lit- 
igation touching the old lease, it well illustrates the 
quality and character of the faith exercised by the C., 


C., OC. & I. Ry. Co. concerning its written pledges, upon 
the faith of which it induced the St. L., A. 4 T. H. R. 
R. Co. to enter into the lease and yield the possession 
and use of its railroad and franchises to the Indianapolis 
and St. Louis Railroad Company. 

It is a maxim, hallowed by Lge and countless judic- 
ial decisions, that he who comes into a Court of equity 
must come with clean hands and show that he has done 
and is doing equity. 

The St. L., A. & T. H. R. R. Co. challenges the 
closest scrutiny of every act performed by it throughout 
this entire transaction, the close of which is now to be 
considered by this Court. It has acted in perfect good 
faith, keeping every promise to the letter. Can the C., 
C., C. & I. Ry. Co. say that ? 

Its answer to this intervening petition shows that 
it is here pleading ultra vires to, and denying the valid- 
ity of, every contract ever signed by its officers in any 
way touching or affecting the lease of September 11, 
1867. (Record pp. 35, 86, 87.) 

The original operating contract and first guaranty 
contract of May 17, 1867, the lease and guaranty con- 
tract of September 11, 1867, and the contract of May 1, 
1869, between the C., C., C. & I. Ry. Co. and the P., 
Ft. W. & C. Ry. Co., are each now claimed to be ultra 

vires although it is too plain for controversy that the 
C., C., C. & I. Ry. Co. regarded each of these contracts 
as valid and acted them out until it conceived the idea 
that it could better its condition by violating them. It 
is equally plain that the St. L., A. & T. H. R. R. Co. in 
good faith yielded possession of its railroad and equi p- 


ment and permitted them to remain in the use and pos- 
session of the Indianapolis and St. Louis Railroad Com- 
pany, relying upon these contracts. 

But counsel for the C., C., C. & L Ry. Co. will say 
that this Court has held the lease invalid, and that that 
ends the matter. It is true this Court has held the lease © 
invalid. Bat is it not also true that this Court, as a 
Court of equity, will consider all these circumstances 
and the acts of the parties, in determining upon a just 
and equitable distribution of the fand in Court as be- 
tween the St. L., A. & T. H. R. R. Co. and the C., C., C. 
4 L Ry. Co.! 

It is certainly true that the Indianapolis and St. 
Louis Railroad Company, and through it, the C., C, C. 
& I. Ry. Co., as chief bondholder and owner of the Ind- 
ianapolis and St. Louis Railroad Company, had the use 
and benefit of the St. L., A. & T. H. R. R. for many 
months, for which not a penny of rent has been paid, while 
for many other months only partial payment of rent has 
been made. It is certainly true that the possession: and 
use of the St. L., A. 4 T. H. R R. was of value to the 
Indianapolis and St. Louis Railroad Company, and, 
through it, was valuable to its chief bondholder ‘and 
owner, the C., C., C. & L Ry. Co. 


It is also certainly true that the St. L., A. & T. H. 
R. R. Co. will never receive any of this rent due and un- 
paid, unless it receives it out of the fund in Court, and 
that if the C., C., C. & I. Ry. Co., as the holder of sub- 
stantially all of the second and third mortgage bonds is 
permitted to take this fund, it will thereby be getting 
money that in equity belongs to the St. L., A. & T. I. 


R. R. Co. Can a Court of equity make a distribution 
that would produce such an inequitable result? 


ARGUMENT. 

I. 

5 The St. Louis, Alton, and Terre Haute Railroad 
Company is entitled to payment of the amount equitably due 
Jor the use of its railroad and franchises by the Indianap- 
olis and St. Louis Railroad Company, as upon quantum 
meruit, regardless of the lease of September 11, 1867. 

Even if the lease had been held void on account of 

: fraud, equity would require that the St. L., A. & T. H. 

l R. R. Co. should be paid the amount justly and equita- 
bly due for the use of its railroad and franchises while 
possessed and used by the I. & St. L. R. R. Co. 

The case of Thomas v. Brownville, de. R. R. Co., 
109 U. 8. 522, 526, seems conclusive upon this point. 

g In that case the company entered into a construc- 
tion contract and issued its mortgage bonds to the con- 
struction contractors. Suit was brought to foreclose 
the mortgage. Certain stockholders intervened, and, 
by way of answer and croes-bill, charged that the 
construction contract was fraudulent and void and 
that, therefore, the mortgage bonds issued and de- 
and the bonds issued in fulfillment of it void, and dis- 4 
Circuit Court that the contract was void for fraud, re- 

30 versed the decree on the ground that although the con- 

tract was frandulent and therefore void, the contractors 


were in equity entitled to payment, as upon quantum 
meruit, for the work of construction actually performed. 
In the opinion reversing the decree in favor of the 
stockholders, Mr. Justice Miller said : 

It is just that they should pay a fair price for 
what they have received; that this mortgage, given for 
the construction of the road, though excessive by reason 
of the fraud in the contract, should stand for the reason- 
able value of what the company actually received in the 
way of construction. To permit these intervenors to 
defeat the mortgage on any other terms would be unjust, 
and would make the Court the instrument of this in- 
justice.” 

In Gardner v. Butler, 80 N. J. Eq. (8 Stewart), 710, 
724, the Court below said: 

“He who would have equity must do equity. If 
the contracts made with those firms are to be held void, 
it must be on terms that they shall be allowed reasonable 
compensation for the services rendered by them.” 

The Court of Errors and Appeals, in a decision 
unanimously affirming the decree of the lower Court, 
said : 


“The contract will not be regarded, but the ser- 
vices having been rendered, and the company having 
received the benefit of them, it would be manifestly in- 
equitable to deny to the Trustee a fair equivalent for 
them. It would pervert a rule of law which is intended 
to guard against fraud and injustice.” 

In Wardell v. The Union Pacific Railroad Co., 4 Dil- 
lon 339, the Circuit Court, after rejecting the contract 
involved in the litigation as fraudulent, and therefore 
void, said : 


é * 


“ By what rule shall we measure Mr. Wardell’s 
rights? He has spent time and labor and money in dis- 
covering the mines and placing them in condition to be 
profitably worked. * * * Apart from the contract 
and if it had never existed, he is entitled to a fair and 
reasonable compensation for his labor and time and 
akill. The fraud gives the railroad company no right 
to this without just compensation.” 

This precise ruling was affirmed by this Court on 
appeal in the same case. 

Wardell v. Union Pacific R. R. C., 108, U. S. 656. 

Since it is settled law that Courts of Equity will 
require payment, as upon quantum meruit, for services 
rendered or benefits received under contracts held void 
for fraud, most certainly Courts of Equity must require 
payment, as upon quantum meruit, for services rendered 
or benefits received under a contract in which no suspi- 
cion or trace of fraud appears, but which is held void 
solely on account of lack of power upon the part of one 
of the contracting parties to enter into such a contract. 
Contracts conceived in fraud and entered into with 
fraudulent intent are malum in se. While contracts, 
void simply because they are ultra vires are not malum 
in se, but merely malum prohibitum. No. taint of fraud 
or wrongfal purpose attaches to them. 

As between the St. L., A. & T. H. R. R. Co. and 
the Indianapolis and St. Louis Railroad Company this 
question does not arise, because the decree of July 26, 
1882, decreeing the Indianapolis and St. Louis Railroad 
Company to pay $664,871.70 to the St. L., A. & T. H. 
R. R. Co. for rent due and unpaid, stands, and remains in 
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fall force. The Indianapolis and St. Louis Railroad 
Company has prosecuted no appeal from that decree. 

But it may be claimed that as between the St. L., 
A. 4 T. H. R. R. Co. and the C., C., C. & I. Ry. Co., 
as contending claimants for payment of their respective 
claims out of the proceeds of the sale of the railroad 
and franchises of the Indianapolia and St. Louis Rail- 
road Company, the question does arise whether the St. 
L., A. & T. H. R. R. Co. is entitled to payment for the 
use of its road, as upon quantum meruit, notwithstand- 
ing the fact that the lease has been held void. 

This claim will probably be based upon a sentence 
found in the decision of this Court upon the former ap- 
peal in this litigation. In the opinion Mr. Justice Mil- 
ler said : : 

We do not decide the question whether the Indi- 
anapolis and St. Louis Railroad Company can not be 
compelled to pay the plaintiff for the use of its road, 
though the contract be void. Whether it would be so 
liable on a quantum meruit admits of doubt. It is unnec- 
essary to decide this, because that company has sub- 
mitted to the decree of the Circuit Court in favor of 
plaintiff for that rent by failing to give bond and per- 
fecting the appeal from that decree.” 

Penn. Co. v. St. L., A. § T. H. R. B. O., 118 
U. 8. 318. 

In the light of the very clear announcement of the 
law as given in the decisions of this Court above cited, 
it is exceedingly difficult, if not impossible, to compre- 
hend where, or how, or why a doubt can arise as to the 
legal and equitable liability of the Indianapolis and St. 


41 
Louis Railroad Company to pay a just and fair compea- 


. gation for the use of the railroad and franchises of the 
St. L., A. & T. H. R. R. Co. 


Even if the lease had been entered into by the St. 
L. A. & T. H. R R. Co., corruptly and fraudulently, 
upon well established principles of equity jurisprudence, 
fully sanctioned and confirmed by decisions of this Court, 
the Indianapolis and St. Louis Railroad Company would 
be liable to pay a just compensation for the use of the 
leased railroad while possessed and used. But in this 
case there is no wrong, no fraud, no corruption upon 
the part of the St. L., A. 4 T. H. R. R. Co. This Court 
has expressly held that it had full power and authority 
by the laws of Illinois, the State giving it corporate ex- 

istence, to enter into this very lease. 
Penn. R. R. Co. v. St. L., A. § T. H. R. R. Co., 

118 U. S. 309. 


No wrongful, unlawful or bad faith act can be im- 
puted to the St. L., A. & T. H. R. R. Co. in this entire 


transaction. It has kept its promises and performed its 


contract. It has never plead ultra vires for the purpose 
of evading its written pledges. Its only fault in this en- 
tire transaction is that it relied upon the actual posses- 
sion by the Indianapolis and St. Louis Railroad Com- 
pany of the power it assumed to possess to enter into 
the contract of lease as lessee, and it had faith in the 
written contracts and pledges of the C., C., C. & L Ry. 
Co. and its associate companies. 

The Indianapolis and St. Louis Railroad Company, 
and, through it, the C., C., C. & I. Ry. Co. as its chief stock- 
holder and owner, had the use of the railroad and fran- 


42 


chises of the St. L., A. & T. H. R. R. Co. and received all 
the benefits and advantages of connecting their line of 
transportation with St. Louis instead of ending it at 
Terre Haute. That this use, and the advantages derived 
from it, were valuable to the Indianapolis and St. Louis 
Railroad Company and to its chief owner, the C., C., 
C. & I. Ry. Co., has already been demonstrated. It is 
admitted that this use has not been fully paid for, but 
that a large amount remains unpaid. 


The St. L., A. & T. H. R. R. Co. now asks this 
Court for payment of the amount justly due to it out of 
the only fund from which any payment can ever be 
secured. Cana Court of Equity say that it ought not 
to receive a fair and just compensation for the use of 
its railroad ? 


II. 


The amount of compensation for the use of the railroad 
and franchises of the St. Louis, Alton and Terre Haute 


Railroad Company by the Indianapolis and St. Louis Rail- - 


road Company fixed by the lease of September 11, 1867, to- 
wit: $450,000 per annum, in monthly payments of $37,500. 
ts no more than a just and equitable compensation and should 
be allowed, as upon quantum meruit, regardless of the lease. 
road Company and the &t. L., A. & T. H. R. R. Co. this 
amount is established by the decree of July 26, 1882, 
and cannot now be questioned by the Indianapolis and 
St. Louis Railroad Company. 

Upon the supposition that as between the C., C., C. 
& I. Ry. Co., as principal bondholder, and the St. L., A. 
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& T. H. R. R. Co., as claimant for unpaid rent, it may 


pe claimed that the decree of July 26, 1882, is not bind- 


as a measurement of the amount justly due for the use 
of the leased railroad: The St. L., A. & T. H. R. R. Co. 
here affirms that the amount fixed by the lease and by 
the decree of July 26, 1882, is no more than a fair and 
just compensation for the use of the leased property 
upon a quantum meruit, and that the C., C., C. & I. Ry. 
Co., as owner of the second and third mortgage bonds 
of the Indianapolis and St. Louis Railroad Company is 
not in a position to deny or question the correctness and 
justnees of the amount claimed. 

1. The C., C., C. & I. Ry. Co. was one of the prin- 
cipal parties in procuring the St. L., A. 4 T. H. R. R. 
Co. to execute the lease of September 11, 1867, and de- 
liver the possession of its railroad and franchises to the 
Indianapolis and St. Louis Railroad Company, and was 
the largest beneficiary by the connection and through 
line thus obtained. When it procured the execution of 
the lease the C., C., C. & I. Ry. Co. well knew its neces- 
sity to have a western outlet and connecting line be- 
the value to it of such a connection. It agreed to the 
justnees and fairness of the compensation fixed by that 
lease. While the C., C., C. & I. Ry. Co. was not a party 
to the lease of September 11, 1867, in the sense of being 
a signer to that lease, still, in the light of the history of 
this transaction, it would be worse than idle to claim 
that the C., C., C. & L. Ry. Co. was not a potential actor 
in the procurement of the execution of that lease, and, 
in order to procure it, joined with its associate compan- 


ies in the execution of the guaranty contract of Septem- 
ber 11, 1867, which guaranty contract was held void by 
this Court because the lease it professed to guarantee 
was itself void. The fact that that lease has been held 
void. after it had remained in force for fifteen years, 
solely on the ground that the Indianapolis and St. Louis 
Railroad Company, created by the C., C., C. & I. Ry. 
Co. and its associate companies for the express purpose 
of its becoming lessee in that lease, had no power to accept 
the lease and become lessee under it, does not pre- 
vent, or even tend to prevent, a Court of Equity from 
considering that lease and the amount of compensation 
fixed by it in determining what would be a fair and 
just compensation for the use of the leased property 
upon quantum meruit. 

The decree of July 26, 1882, is based upon the 
amount of rent found due to the St. L., A. 4 T. H. R. 
R. Co. upon the basis of compensation fixed by the 
lease of September 11, 1867. The C., C., C. & I. Ry. 
Co. was a party to that deeree and in open Court agreed 
to the correctness of the amount then found and de- 
ereed to be due. (Appendix p. 3.) 


2. The C., C., C. & I. Ry. Co. has, by its written 
contract, pledge and declaration made February 28, 
1888, while this litigation was pending in the Circuit 
Court, reaffirmed, sanctioned and declared $450,000 per 
annum in monthly payments of $387,500, to be a just and 
fair compensation for the possession and use of the rail- 
road and franchises of the St. L., A. & T. H. R. R. Co., 
extending from Terre Haute to St. Louis, with branch 
to Alton. 


* 
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On February 28. 1888, while contending in this 


“Court that the lease of September 11, 1867, and all the 


contracts made relative thereto, without exception, were 
ultra vires and therefore void, the C., C., C. & I. Ny. Co., 
in connection with the reorganized Indianapolis and St. 
Louis Railway Company, entered into a new contract of 
lease with the St. L., A & T. H. R. R. Co., covering pro- 
cisely the same property conveyed by the lease of Sep- 
tember 11, 1867, by which new lease they covenanted 
and agreed to pay to the St. L., A. & T. H. R. R. Co. for 
the possession and use of its said railroad and franchises 
PRECISELY THE SAME MINIMUM RENT FIXED BY THE LEASE 
or Burma 11, 1867, to-wit: $450,000 per annum, 
in monthly payments of $87,500, and, in addition there- 
to, further covenanted and agreed to expend large sums 
of money in making improvements and betterments 
upon said leased property. (Record pp. 55 to 63.) 
This new lease certainly determines the fair and 
just value of the use of this leased property to the C., 
C., C. & I. Ry. Co., itself being the judge as to that value. 
With this new written declaration of actual value be- 
fore it, will a Court of Equity permit the C., C., C. & J. 
Ry. Co. to deny or question the justness or fairness of 
the amount claimed by the St. L., A. & T. H. R. R. Co. 
for unpaid rent? This new lease is not referred to as 2 
valid contract. Under the decision of this Court it is 
absolutely void. But it is referred to as clearly demon- 
strating that the amount here claimed by the St. L., A. 
4 T. H. R. R. Co. is no more than just compensation for 
the use of its leased property, and is the amount that 
would be decreed due upon quantum meruit if no lease 
had ever been executed. 


3. The record in this appeal furnishes abundant 
proof that the amount of rent fixed by the lease of Sep- 
tember 11, 1867, is no more than a Court of Equity would 
allow upon a quantum meruit if the written lease had 
never existed. 

It is very certain that the possession and use of this 
leased line and its franchises was worth far more to the 
Indianapolis and St. Louis Railroad Company, and to its 
chief owner, the C., C., C. & I. Ry. Co., than merely the 
surplus earnings of the leased line, earned on its own 
track, left after paying the operating and maintenance 
expenses of the leased line out of its groes earnings. The 
C., C., C. & I. Ry. Co. and the Indianapolis and St. Louis 
Railroad Company wanted a connection with St. Louis, 
and wanted to so control that connection as to turn the 
tide of traffic eastward from St. Louis and westward to St. 
Louis over their own lines. This procurement and control of 
business for their own lines constituted the chief element 
of value to them of the exclusive use and possession of 
the leased property. They were willing to pay some- 
thing for this control of a line that would enable them 
to reach St. Louis and command a fair share of the busi- 
ness coming from and going to that railroad center and 
distributing point. The C., C., C. & L Ry. Co. and the 
dndianapolis and St. Louis Railroad Company would 
have been paralized and comparatively worthless with- 

‘out control of a line connecting Terre Haute and St. 
Louis. 

By the terms of the lease 80 per cent. of the gross 
earnings of the leased line, earned on its own track, was 
expressly set apart to be applied on payment of rent, 
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and in the event that this 30 per cent. of gross earnings 
of the leased line, on its own track, was not sufficient to 
equal $37,500 per month, the deficit was to be paid by 
the Indianapolis and St. Louis Railroad Company. By 
this agreement the Indianapolis and St. Louis Railroad 
Company received 70 per cent. of all the groes earnings 
of the leased line with which to pay the operating and 
maintenance expenses of the leased line. If the oper- 
ating and maintenance expenses of the leased line did 
not consume all of the 70 per cent. the Indianapolis and 
St. Louis Railroad Company pocketed the surplus and 
applied it to its own benefit. 

Poor's Railroad Manual shows that the average op- 
erating and maintenance expenses of all the railroads 
in the United States is only 61.8 per cent. of their gross 
earnings. Kirkman, in his work on railway expenditures, 
says that if operating and maintenance expenses con- 
sume any more than 64 per cent. of groes earnings, 
something is radically wrong in the management. Tested 
by either of these rules, the leased line alone made gross 
earnings enough to have paid all of its operating and 
maintenance expenses and the full amount of rent stip- 
ulated fur in the lease. 

In order to secure exclusive control of this line 
connecting their lines with St. Louis,—a connection that 
was a vital necessity to them,—the Indianapolis and St. 
Louis Railroad Company, and, through it, its owners, 
the C., C., C. & I. Ry. Co. and the Penn. R. R. Co., as- 
sumed two risks, viz: (1) That 30 per cent. of the gross 
earnings of the leased line, earned on its own track, 
might not be sufficient to pay the full $37,500 per month. 
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(2) That 70 per cent. of the gross earnings of the leased 
line might not be sufficient to pay the operating and 
maintenance expenses of the leased line. 


If 30 per cent. of the gross earnings of the leased 
line amounted to $37,500 per month, or $450,000 per an- 
num, and if the operating and maintenance expenses of 
the leased line did not exceed 70 per cent. of its entire 
gross earnings, they would get theirconnection between 
Terre Haute and St. Louis, and all benefits and advan- 
tages that that connection brought with it, ron NOTHING. 
If 30 per cent. of the gross earnings of the leased line 

did not amount to $87,500 per month, the deficiency 
measured the actual cost to them of possessing and con- 
trolling a line connecting Terre Haute with St. Louis. 


With these facts in view, an analysis of some of the 
exhibits in the record will show conclusively that if the 
full rent had been paid for the entire fifteen years from 
June 1, 1867, to May 28, 1882, the Indianapolis and Bt. 
Louis Railroad Company would only have been required 
to pay a very small sum for its connecting line from Terre 
Haute to St. Louis, compared with the pecuniary bene- 
fits realized by the Indianapolis and St. Louis Railroad 
Company from its possession and control of the leased 
line. 


_ Fifteen years’ rent at $450,000 per annum amounts 
to $6,750,000. The gross earnings of the leased line on 
its own track, during the fifteen years from June 1, 1867, 
to May 23, 1882, were $20,104,885.88. (Record p. 65, 
Exhibit K“, p. 76, Exhibit O.) Thirty per cent. of 
this aggregate amount of gross earnings is $6,081 ,465.61. 
This shows that the total difference between the mini- 


mam rent fixed by the lease and thirty per cent. of the 
gross earnings of the leased line on its own track for 
the entire period of fifteen years,—lacking eight days,— 
is only $718,534.89, making an average annual defic- 
iency for the fifteen years of $47,902.29. That is, the 
leased line made such earnings on its own track that 30 
per cent. of the gross earnings were enough to have paid 
all of its minimum rent of $450,000 per annum, except- 
ing only an average yearly deficiency of $47,902.29; 
but it has not paid this minimum rent. If it had, the 
St. St. L., A. & T. H. R. R. Co. would not be here ask- 
ing further payment. 

Does any one believe that the possession and use of 
this line from Terre Haute to St. Louis was not worth 
more than $50,000 per annum to the Indianapolis and 
St. Louis Railroad Company and its chief owner and 
bondholder, the C., C., C. & I. Ry. Co.? Five times 
$50,000 per annum would be cheap in comparison with 
the pecuniary benefits derived each year from the pos- 
session and use of the leased line. 

It is shown above that the total difference between 
the minimum rent as provided for by the lease and 80 per 
cent. of the groes earnings of the leased line for fifteen 
years is $718,584.89. But this statement is not fair 
to the St. L., A. & T. H. R. R. Co. The record shows 
that from June 1, 1867 to July 1, 1870, while the Indian- 
apolis and St. Louis Railroad was being built, and be- 
fore it was opened for business before a car load 
of merchandise ever rolled over its track—the Ind- 
ianapolis and St. Louis Railroad Company received 
large sums of money from the net surplus earnings of 
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the line leased by it from the St. L., A. 4 T. H. R. R. 
Co., after paying out of the gross earnings of the leased 
line all of its operating and maintenance expenses and 
more than the full minimum rent provided by the lease. 
(Record p. 76, Exhibit “Q”.) | 
The firat seven months under the lease,—from June 
1, 1867, to January 1, 1868, shows an apparent deficit 
of $146,988.89, but this is not a deficiency in fact. Thirty 
per cent. of the groes earnings of the leased line during 
the same seven months came to more than $37,500 per 
month. The apparent deficiency set forth in the Ex- 
hibit arises from the fact that during that seven months 
the lessee, the Indianapolis and St. Louis Railroad Com- 
pany, expended over eighty per cent. of the gross earn- 
ings of the leased line in making betterments and addi- 
tions to the leased property, which betterments and 
additions it was, by the lease, required to make at its 
own expense. | 
During the years 1868, 1869, 1870 and 1871, as 

shown by this same exhibit, the Indianapolis and St. 
Louis Railroad Company received in cash, as net clear 

profit, from its leased line, after the earnings of the 

leased line had paid all operating and maintenance ex- 

penses, and all rent as provided by the lease, the sum of 

$290,633.88. (Record p. 76.) 
| Every dollar of this net surplus earnings of the leased 
; line went directly into the treasury of the Indianapolis 
and St. Louis Railroad Company, and was applied to its 
benefit. Any just computation, therefore, requires that 
this $290,683.88 should be subtracted from the total de- 
ficiency or difference between 80 per cent. of the gross 
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earnings of the leased line and the minimum rent pro- 
ö vided by the lease for the entire fifteen years. This dif- 
fereiice or deficiency was above found to be $718,534.39. 
Subtracting from this amount the $290,633.88, net sur- 
plus earnings of the leased line received by the Indian- 
apolis and St. Louis Railroad Company, as above shown, 
leaves only $427,900.51 as the total deficiency during the 
fifteen years. That is, the 30 per cent of the gross earn- 
ings of the leased line for the fifteen years and the surplus 
net earnings of the leased line received by the Indianapolis 
and St. Louis Railroad Company, as shown above, added 
together only lack $427,900.51 of being equal to the full 
minimum rent of $37,500 per month for the fifteen years. 
Hence this $427,900.51 represents all that the leased line 
would have actually cost the Indianapolis and St. Louis 
Railroad Company during the fifteen years if it had paid 
the full minimum rent for the whole period. 

But it has not paid the minimum rent in full. The 
amount of minimum rent now due to the St. L., A. & 
T. H. R. R. Co., payment of which it is here asking, 
largely exceeds $427,900.51. 

Hence it is plain that unless this claim of the St. 
L., A. & T. H. R. R. Co. is decreed to be paid out of the 
fund in Court, the Indianapolis and St. Louis Railroad 
Company and its owner, the C., C., C. & I. Ry. Co., will 
have had the use of the leased line for the fifteen 
years without any actual cost to them, and will, in add- 
ition, be permitted to make large pecuniary profit off 
from the leased line. 

A careful study of this same Exhibit ,“ (Record, 

p. 76,) introduced in evidence by the C., C., C. & IL. RJ. 


6 
Co., will clearly demonstrate that our position and com- 
putations above set forth are correct. This Exhibit 
shows an apparent deficit of $1,174,086.17 during the 
entire fifteen years. But this deficit does not arise from 
payment of minimum rent provided by the lease. It 
arises from exorbitant charges made by the lessee against 
the leased line for operating expenses. During this 
fifteen years no construction account or new equipment 
account was kept by the lessee as to its leased line, but 
everything was charged to operating expenses. By the 
contract the lessee was to provide, at its own expense, 
any additional equipment needed, and any new construc- 
tion found necessary to accommodate the traffic. The 


lessee did not do this. It rented cars instead of buying 


them, and charged the rent of the cars to the leased line 


as part of its operating expenses. If any new construo- 


tion work was done on the leased line it was all charged 
to operating expenses of the leased line. In this way 
the operating expense account of the leased line was 
swelled to nearly 75 per cent. of the entire gross-earn- 
ings of the leased line, although, as above shown, by the 
best authorities on the subject, 64 per cent. of gross 
earnings is the utmost that can be consumed in operat- 
ing expenses under fair and just management. 

By the lease the Indianapolis and St. Louis Railroad 
Company was to have 70 per cent. of the gross earnings 
of the leased line out of which to pay its operating ex- 
penses. Seventy per cent. of the gross earnings of the 
leased line, earned on its own track, during the fifteen 
years, that is, 70 per cent. of $20,104,885.88,—is $14,- 
073,419.76, but Exhibit “ shows that the Indianapo- 


: 
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lis and St. Louis Railroad Company charged against its 
leased line, for operating expenses during the fifteen 
years, 14,814, 102.86, which is $740,682.60 more than 
the entire 70 per cent. of gross earnings. Therefore 
$740,682.60 of this apparent deficit arises from exorbit- 
ant overcharges to operating expenses. Again, from 
June 1, 1867, to January 1, 1871,—the period during 
which the Indianapolis and St. Louis Railroad Company 
built its railroad,—the leased line made such an amount 
of gross earnings that 80 per cent. thereof came to more 
than $87,500 per month. For this period the St. L., A. 
& T. H. R. R. Co. therefore received more than $87,500 
per month as rent. This excess during these four years 
amounts to $252,082.52. In this Exhibit the Indianap- 
lis and St. Louis Railroad Company claims credit for 
having paid this excess of rent and swells the apparent 
deficit by just that amount. The Indianapolis and St. 
Louis Railroad Company never paid a penny of this ex- 
cess. Every dollar of it was earned on the track of the 
leased line over and above paying all operating expenses 
and the minimum rent. And, besides this, during this 
same period the Indianapolis and St. Louis Railroad 
Company pocketed and applied to its own benefit $290,- 
688.88 of surplus net earnings of the leased line,—as 
proved by this same Exhibit,—although during three 
and a half years out of this same four years the railroad 
of the Indianapolis and St. Louis Railroad Company 
from Indianapolis to Terre Haute was not constructed 
or open for use. 

It is clear that in any just computation this item of 
$252,082.52, excess of rent above $37,500 per month, 
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54 
ought not to be credited as a payment made by the In- 


dianapolis and St. Louis Railroad Company. Instead 


of paying anything whatever for rent of the leased line 
during that period of four years, the Indianapolis and 
St. Louis Railroad Company made and received a clear 
net cash profit of $290,688.88 off from its leased line. 


These two items, viz: $740,682.60 overcharges 
against the leased line for operating expenses, and $253,- 
082.52 excess of rent above $87,500 per month, earned 
by the leased line on its own track, make up $992,715.52 
of thé claimed deficit of $1,174,086.17 set forth in Ex- 
hibit <Q.” This leaves only $181,370.65 as the actual 
deficit arising in fifteen years, as shown by a fair analy- 
sis of Exhibit “Q.” 

There is another view of this same point that is 
worthy of careful consideration in determining the fair 
value to the Indianapolis and St. Louis Railroad Com- 
pany of the use of the leased line, upon quantum meruit. 

Beginning with January 1, 1875, for several years 
thereafter the Indianapolis and St. Louis Railroad Com- 
pany was in a pooling contract with the Vandalia line, 
by which St. Louis business was pooled between the two 
competing lines between St. Louis and Indianapolis. 
The Indianapolis and St. Louis Railroad Company re- 
ceived in net cash, under this pooling contract, 8822, 
896.77, AND DID NOT GIVE THE LEASED LINE CREDIT FOR A 
SINGLE DOLLAR OF THE AMOUNT. The testimony of Rus- 

sell Elliott, Auditor of the Indianapolis and St. Louis 
Railroad Company, proves this beyond doubt or ques- 
tion. This evidence appears on page 217 of the printed 
record of the former appeal. It was introduced in evi- 
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dence under this intervening petition. (Record, p. 46.) 
Byvstipulation it was not reprinted in the record of this 
appeal. (Record, p. 98.) The testimony of Auditor 
Elliott upon this point is as follows : 

“Q. Are there any other items of earning of any 
kind on the leased line that are not included in the gross 
earnings!” 

“A. I think some of the earnings received from 
the pool with the Vandalia, and other pooling contracts, 
were not divided up. Ido not know exactly how much, 
but I can make a statement of it.” 

“<Q. Please make a statement of the amount re- 
ceived from the Vandalia pool and other pooling con- 
tracts that was not included in the gross earnings, and 
make the same a part of the answer to this question.” 

“A. It was not reported in gross earnings. The 
following statement shows the balance under the Van- 
dalia pool, and other pooling contracts, showing a final 
balance of $822,896.77, Parmunts To THE INDIANPAOLIS 
amp St. Louis Ramroap Company In WHICH THE Sr. Louis, 
Auton amp Im Haun Rana Company HAVE NOT 
PARTICIPATED.” 

Not one dollar of this $822,896.77 was ever credited 
to the leased line, although every dollar of it was received by 
it possessed and controlled the leased line from Terre Haute 
to K. Louis. 

How could the Indianapolis and St. Louis Railroad 
Company have gotten into a pooling contract regarding 
St. Louis business if it had not possessed and controlled 
a line of road reaching St. Louis? The Indianapolis 


and St. Louis Railroad from Indianapolis to Terre Haute 
is seventy-one miles in length. The leased line from 
Terre Haute to St. Louis is one hundred and eighty- 
nine miles in length,—the Alton branch being four miles 
in length. If this money received from the pooling con- 
tract had been honestly and justly divided between the 
Indianapolis and St. Louis Railroad proper and its leased 
line on a mileage basis, the leased line would have re- 
ceived credit for $284,856.22, while the Indianapolis and 
St. Louis Railroad proper would have received credit 
for $88,088.58. 7 

Here then is $284,356.22 realized in cash and pock- 
eted by the Indianapolis and St. Louis Railroad Com- 
pany, every dollar of which it received solely because of its 
possession and control of the leased line, and every dollar 
of which should have been credited to the earnings of 
the leased line. In fact, every dollar of the entire $822,- 
896.77 was clear net profit to the Indianapolis and St. 
Louis Railroad Company realized from its possession and 
control of the leased line. This sum, properly credited 
to the earnings of the leased line, would wipe out the 
remainder of the claimed deficit set forth in Exhibit 
“Q”. Is it true that the leased line was a dead weight 
on the Indianapolis and St. Louis Railroad Company ? 
Is it not rather true that the leased line was of very great 
pecuniary benefit to the Indianapolis and St. Louis 
Railroad Company? Is it not true that the minimum 
rent fixed by the lease is a just and fair measure of the 
value to the Indianapolis and St. Louis Railroad Com- 
pany of the use of the leased line and franchises upon 


quantum meruit ? 


57 


There is one further consideration to be taken into 
account in measuring the value of the use of the leased 
line to the Indianapolis and St. Louis Railroad Company 
and its chief bondholder, the C., C., C. & L Ry. Co.; 
and that is that the possession and control of the leased 
Company to do an immense amount of business that it 
could not have procured or controlled if it had not pos- 
sessed and controlled the leased line. To procure busi- 
ness eastward from St. Louis and westward from Indi- 
anapolis to St. Louis was the prime motive that caused 
the syndicate companies to procure the lease from the St. 
L., A. & T. H. R. R. Co. and afterwards caused them to 
create the Indianapolis and St. Louis Railroad Company 
and build the railroad from Terre Haute to Indianapolis. 


This record contains a carefully prepared analysis 
of the business done and earnings made by the Indian- 
apolis and St. Louis Railroad Company on its own line, 
for the eleven years from 1871 to 1881 inclusive. (Neo- 
cord pp. 85 to 88 inclusive.) 


This analysis shows that largely more than half,— 
almost two-thirds,—of the entire earnings of the Indi- 
anapolis and St. Louis Railroad Company on its own 
line were derived from what is termed “ foreign busi- 

ess,” that is, business from the east going over the Ind- 
ianapolis and St. Louis Railroad onto its leased line and 
destined to points west of Terre Haute, and business 
coming from the leased line onto the Indianapolis and 
St. Louis Railroad and destined to points east of Indi- 
anapolis. 

It is perfectly plain that the Indianapolis and St. 
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Louis Railroad Company could not have procured and 
would not have controlled this foreign freight and pas- 
senger and mail and express business if it had not pos- 
sessed and controlled the leased line from Terre Haute 
to St. Louis. 

As a mere local road possessing and controlling no 
line connecting Terre Haute with St. Louis, the Indian- 
apolis and St. Louis Railroad Company could not have 
made its ordinary operating expenses any year of its 
existence. 

The procurement of this business for itself and turn- 
ing it over to the C., C., C. & I. Ry. Co. for transporta- 
tion eastward from Indianapolis constituted the largest 
element of the value of the control of the leased line to 
the Indianapolis and St. Louis Railroad Company and 
its chief bondholder and owner, the C., C., C. & I. Ry. Co. 

In view of all these considerations, we feel confident 
that a Court of Equity will decide that the minimum 
rent fixed by the lease of September 11, 1867, is no more 
than a just compensation for the possession and use of 
the leased line upon a quantum meruit if no lease had 
ever existed. We think the record amply proves this. 
If it does not, the decree now appealed from should be 
reversed with directions to the Circuit Court to take 
additional evidence touching the fair value of the use 
and control of the leased line and its franchises and de- 
cree payment, out of the fund in Court, of the amount 
found due upon such further investigation. 


III. 
The St. Louis, Alton and Terre Haute Railroad Com- 
pany is entitled to payment, out of the proceeds of the sale of 


the railroad and franchises of the Indianapolis and St. 
Louis Railroad Company, of the full amount of the $664,- 
874.70 decreed due to it from the Indianapolis and St. 
Louis Railroad Company by the decree of July 26, 1882, 
together with interest thereon from date of said decree, before 
any distribution of said proceeds of sale is made upon the 
second and third mortgage bonds, in preference to payment 
upon said second and third mortgage bonds. 

The purpose of this argument thus far has been to 
show: First. That the St. L., A. & T. H. R. R. Co. is 
in equity entitled to a fair and just compensation for 
the possession and use of its railroad and franchises by 
the Indianapolis and St. Louis Railroad Company, 
notwithstanding the fact that the lease of September 11, 
1867, has been held void, and: Second. That the mini- 
mum rent of $450,000 per annum, in monthly payments 
of $87,500, fixed by the lease, and upon the ‘basis of 
which the decree of July 26, 1882, was rendered, is no 
more than a just compensation for the control and use 
of the railroad and franchises of the St. L., A. & T. H. 
R. R. Co. by the Indianapolis and St. Louis Railroad 
Company upon quantum meruit, regardless of the lease. 

The proposition now presented is that the St. L., A. 
& T. H. R. R. Co. is entitled to paymeut of the amount 
justly and equitably due to it, out of the proceeds of the 
sale of the railroad and franchises of the Indianapolis 
and St. Louis Railroad Company, in preference to pay- 
ment of the second and third mortgage bonds of the In- 
dianapolis and St. Louis Railroad Company. 

It will be remembered that the C., C., C. & I. Ry. 
Co. owns substantially all of these second and third 
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mortgage bonds. The proceeds of sale are not sufficient 
to pay the debt due to the St. L., A. & T. H. R. R. Co. 
for the use of its railroad, and also to pay the full amount 
due on the second and third mortgage bonds. Hence 
this contest is narrowed down to a contention between 
the O., C., C. & I. Ry. Co., as bondholder, and the St. L., 
A. & T. H. R. R. Co. eee bee for the 
use of its railroad. 

The St. L., A. & T. H. R. R. Co. claims preference, 
in payment of the amount due it, over the second and 
third mortgage bonds held by the C., C., C. & I. Ry. Co. 
for three reasens: 

First. Broausn THE AMOUNT JUSTLY DUE FOR THE USE 
BY THE INDIANAPOLIS AND St. Louis Ran noa Company 
OF THE RAILROAD AND FRANCHISES OF THE Sr. L., A. & T. 
H. R. R. Co. 18 A PART OF THE OPERATING EXPENSES OF THE 


INDIANAPOLIS AND Sr. Louis Ran noaD ComPany. 


Payment for the use of rented Track is just as 
much ordinary operating expense as is payment for the 
use of rented cars. If not, why not? It would be un- 
reasonable and unjust to say the rent of cars is an oper- 
ating expense and payment for the services of the men 
who operated the rented cars is an operating expense, 
but payment for the use of rented track is not an oper- 
ating expense. 

The accustomed fairness and justness of the C., C., 
O. & Ry. I. Co. is happily illustrated by the position it 
assumes touching the proposition now under considera- 
tion. In its answer to the intervening petition in this 
case it says: 

“This respondent denies that the earnings of the 
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St. Louis, Alton and Terre Haute Railroad were the 
property of the petitioner (the St. L., A. & T. H. R. R. 
Co.) after the execution of said lease; but avers that the 
petitioner was only entitled to have and receive from 
said defendant railroad company the rental agreed to by 
the terms of said lease, and avers that petitioner stood 
in the same attitude with reference to said rental as any 
other unsecured creditor of said defendant company.” 


(Record, p. 87.) 
“This respondent further denies that the rental 
agreed to be paid by the Indianape” and St. Louis 
Railroad Company constituted a part of the operating 
expenses of the Indianapolis and St. Louis Railroad 


Com “yl : 

is (Record, p. 36.) 

These two quotations show the exceeding equity 
with which the C., C., C. & I. Ry. Co. desires to conduct 
its transactions. By these two averments it, in effect, 
says: All the earnings made on the rented track belong 
absolutely to the Indianapolis and St. Louis Railroad 
Company and must go into its treasury, 4S ITS lam 
Ines, but payment for the use of the rented track on 
which these earnings were made is NoT an operating ex- 
pense of the Indianapolis and St. Louis Railroad Com- 
pany. 

A Court of Equity will spurn such a proposition. 
It is abhorrent to justice. 

The design of these averments of the answer of the 
C., C., C. & I. Ry. Co. is to put the payment for the use 
of the rented track,—upon which nearly three-fourths of 
all the earnings of the Indianapolis and St. Louis Rail- 
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Company were earned, upon the footing of an ordinary 
unsecured floating debt, because it is well settled law 
that all operating expenses must be first fully paid out 
of gross earnings before there are any net earnings ap- 
plicable to either interest or principal of mortgage 
bonds. Therefore the C., C.,C. & I. Ry. Co., as owner 
of the mortgage bonds of the I. & St. L. R. R. Co., deems 
it essentially necessary to get this Court to hold that 
payment for the use of rented track is not an operating 
expense. 

The enormity of this proposition is the more ap- 
parent when it is remembered that of the $26,868,252.31 
gross earnings received by the Indianapolis and St. Louis 
Railroad Company (Record p. 78) $20,104,885.88 were 
earned on the rented track. (Record pp. 65, 76.) 

The case of Fosdick v. Schall, 99 U. 8. 285, is the 
leading case regarding railroad management and the 
adjustment of equities between different classes of claim- 
ants against insolvent railroad companies, and the pro- 
ceeds of sale thereof under foreclosure sales. This case 
has been approved and confirmed by this Court many 
times, and is universally regarded as firmly establishing 
the law upon the various points by it decided. In the 
opinion, on page 252, Mr. Chief Justice Waite said : 

The income out of which the mortgagee is to be 
paid is the net income obtained by deducting from the 

gross earnings what is required for necessary operating 
and managing expenses, proper equipment, and useful. 


- improvements. Every railroad mortgagee in accepting 


his security impliedly agrees that the current debts made 
in the ordinary course of business shall be paid from the 


current receipts before he has any claim upon the in- 
come.” 

In Union Pacifie R. R. Co. v. United States, 99 U. G. 
420, 422, 428, this Court, speaking by Mr. Justice Brad- 
ley, said : 

“ As a general proposition, net earnings are the e- 
cess of the groes earnings over the expenditures defrayed 
in producing them, aside from, and exclusive of, the ex- 
penditure of capital laid out in constructing and equipp- 
ing the works themselves. It may often be difficult to 
draw a precise line between expenditures for construc- 
tion, and the ordinary expenses incident to operating 
and maintaining the road and works of a railroad com- 
pany. Theoretically, the expenses chargeable to earn- 
ings include the general expenses of keeping up the 
organization of the company, and all expenses incurred 
in operating the works and keeping them in good con- 
dition and repair; whilst expenses chargeable to capital 
include those which are incurred in the original con- 
etruction of the works, and in the subsequent enlarge- 
ment and improvement thereof. * * * All pay- 
ments of interest on the bonded indebtedness of the 
company should be charged to capital interest account, 
and not to current expenditures. Though payable out 
of earnings béfore any dividend can be made to stock- 
holders, it can not be deducted for the purpose of ascer- 
taining the net earnings’ of the road, as that term is 
to be understood in the sixth section of the act. The 
bonded debt incurred for the purpose of construction 
and equipment is but another form of capital, analogous 
to preferred stock ; and the interest accruing thereon is 
in the nature of a dividend on such capital.” 
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In Union Trust Co. v. Walker, 107 U. S. 596, Mr. 
Chief Justice Waite, in affirming the decree of the Court 
below requiring payment, out of the proceeds of sale, 
of claims accrued in the operation of the road by the 
company long prior to the foreclosure decree, said : 

We have no hesitation in answering this question 
in the affirmative. As was said in Fosdick v. Schall, 99 
U. 8. 285, 258, these creditors are paid not because they 
have in law a lien on the mortgaged property or the in- 
come, but because in equity the earnings of the com- 
pany constitute a fund for the payment of the expenses 
which their claims represent, before any income arises 
which ought to be applied to the discharge of the mort- 
gage debt.” 

In the case of Union Trust Co v. Souther, 107 U. 8. 
594, 595, this Court affirmed the decree of the Court 
below requiring the payment, out of the proceeds of the 
sale, of a claim for operating expenses accrued long 
prior to the Receivership, even although the entire gross 
earnings prior to the appointment of the Receiver were not 
sufficient to pay operating expenses. 

In the case of Miltenberger v. Logansport Ry. Co., 
106 U. S. 818, this Court, speaking by Mr. Justice 
Blatchford, affirmed the decree of the Circuit Court di- 
recting payment, out of the proceeds of foreclosure sale, 
of the amount justly due for the use of a RENTED nun- 
RoaD, and for dilapidation and wear of the rented rail- 
road while held under the lease. The facts in that case 
were as follows: In June, 1872, the Logansport Rail- 
way Company rented the railroad from Rockville to 
Terre Haute, twenty-three miles in length, by a written 


lease, the term of which was for one year and until one 
year’s notice of its termination should be given by either 
party after that term. The rent fixed by the lease was 
$2,012.50, and the lessee was to maintain the road in as 
good condition as when received. The rented road re- 
mained in the possession of the company until the 26th 
day of August, 1874, at which time a Receiver was ap- 
pointed. The rent for the rented road was paid up to 
September 1, 1874, by the Logansport Railway Com- 
pany. During the first year of the Receivership no rent 
was paid. Rent was then paid for four months. After 
that four months the rent was unpaid up to August 12, 
1876. After the last named date the rent was promptly 
paid until the foreclosure sale took place, which was in 
August or September, 1879. The Evansville Company, 
lessor of the leased road, filed an intervening claim for 
the unpaid rent and the amount of depreciation of the 
rented road. The Master first reported the amount due 
as $56,086.21. On exceptions to that report the Court 
directed the Master to ascertain what would be a fair 
rental value for the use of the leased property by the 
Receivers and to take into consideration any dilapida- 
tions. On this basis, and on new evidence, the Master 
reported in favor of the lessor company for unpaid rent 
and dilapidation $85,818.62, which amount the Circuit 
Court decreed should be paid out of the proceeds of sale 


“in preference to any payment upon the mortgage bonds. 


In affirming the decree of the Court below Mr. Justice 
Blatchford said : 


“ We see no valid objection to this allowance. It 
is on the basis, not of the lease, but of the actual value 


of the use of the property used by the Receivers, with 
the clear assent, under the circumstances, of all parties 
interested, which use the first-mortgage bondholders 
and their trustee, chargeable with fall knowledge, never 
sought to prevent, such use being founded on the lease, 
which was property in the hands of the mortgagor. The 
line was used for the benefit of the mortgagor's road 
and of the holders of the bonds under the mortgages, 
have done, as an original question, if called on to deter- 
mine whether the receiver should use and run the Evane- 
ville road, these applicants must now be held, in view of 
all the facts, to have consented to treat the right to run 
that road, and take its income, as if that were a part of 
the mortgaged property. This leads to the allowance, 
also, of the claims for operating supplies and materials, 
inclading steel rails, furnished for that road while so 
run.” 

It will be seen at a glance that this decision is en- 
actly applicable to the case at bar im every respect. 
That this mortgage bondholder, the G., C., C. & L Ry. 
Oo., had full knowledge that the Indianapolis and Bt. 
Louis Railroad Company was using the leased line from 
Terre Haute to St. Louis, and that as such chief bond- 
holder the C., C., C. & L Ry. Co. consented to and fully 
approved of such use, and that the right to use the 
leased line was regarded by this bondholder and its Trus- 
tee, who was Vice President of the C., G., C. & L Ry. 
Co., as a part of the mortgaged property, and as a val- 
uable property covered by the mortgage, is clearly evi- 
denced by the foreclosure decree procured by the Trus- 
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tee representing the O., C., C. & L Ry. Co. In that de- 
cree it was expressly provided that the lease executed 
by the St. L., A. & T. H. R R. Co. to the Indianapolis 
and St. Louis Railroad Company, and the right to oper- 
ate the leased line, should be sold as part of the mort- 
gaged estate. (Appendix pp. 20, 21.) 

In Sage v. Central Railroad G, 99 U. 8. 336, 345, 
$16, this Court affirmed the ruling of the Circuit Court 
regarding payments of rent of cars used upon the road. 

In Burnham v. Bowen, 111 U. 8. 776, the claim of 
Bowen for coal furnished for the operation of the rail- 
road a year or more before the commencement of fore- 
closure proceedings was held to be a preferred lien upon 
the corpus of the mortgaged estate, and a sale was ord- 
ered if the claim was not paid, although it appeared 
“that the expenses of running the road and preserving 
the security of the bondholders were greater than the 
receipts from the business.” These authorities clearly 
decide the following points: 

1. That all earnings are applicable, first, to op- 
erating expenses until they are fully paid, and that there 
are no net earnings applicable to bond interest or im- 
provement of the mortgaged estate while operating ex- 
penses remain unpaid. 

2. That payment for the use of rented track, is an 
operating expense, the same as payment for the use of 
rented cars, and payment for fuel, supplies and services 
of operatives. 

3. That operating expenses incurred in keeping a 
railroad a “ going concern,” or in any other way tending 
to preserve the value of the mortgaged estate, are enti- 
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tled to payment out of proceeds of sale in preference to 
mortgage bonds, even although the gross earnings were 
insufficient to pay all the operating expenses. 

By the testimony of A. P. Hewitt, Auditor of the 
C., C., C. & I. Ry. Co., also Acting Auditor of the Ind- 
ianapolis and St. Louis Railroad Company under the 
Receiver, it is proven that the gross earnings received by 
the Indianapolis and St. Louis Railroad Company dur- 
ing the fifteen years, on its own and its leased line, were 
more than sufficient to have paid in full all operating 
expenses, including the rent of the leased line, notwith- 
standing the fact that very large sums of money were 
charged to operating expense account, which were, in 
fact, used in rebuilding the Indianapolis and St. Louis 
Railroad from Terre Haute to Indianapolis, preparatory 
to a foreclosure sale in the interest of the C., C., C. & I. 
Ry. Co., as principal holder of the second and third 
mortgage bonds. (Record pp. 80, 82.) 

Exhibit “S” (Record, p. 78), which is part of the 
testimony of this same witness, shows groes earnings 
during the fifteen years, lacking eight daye,—§26,868,- 
252.31; amount charged to operating expense account, 
819, 417, 078.26; amount charged as rent already paid to 
the St. L., A. & T. H. R. R. Co. for the use of the leased 
line, and which should have been included in the column 
of operating expenses, $6,464,869.19. These last two items 
added together make $25,881,947.45. Now, if we add 
to this last sum $664,874.70, amount of rent found due 
by the decree of July 26, 1882, (Appendix, p. 4,) this 


makes the total sum of operating expenses, including all 
rent to the St. L., A. § T. H. R. R. Co., both paid and un- 


earnings would be vastly 
railroad of the Indianapolis 
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1880, 1881 and the first five months of 1882 had not been 
charged to operating expense account. 

In making these computations the amount due on 
unpaid rent for the leased line has been computed as 
$664,874.70, which is the amount decreed due by thede- 
cree of July 26, 1882. But this amount includes inter- 
est on unpaid rent up to July 1, 1882. The principal'of 
the rent then due was only $541,858.28, the accrued in- 
terest being $128,516.47. (Appendix, pp. 8,4.) Hence 
if rent for the use of the rented track and equipment 
had been paid out of the groes earnings when it fell due 
and should have been paid, the actual net earnings of 
the entire line, after paying all operating expenses, in- 
cluding rent of the leased line, would have been 8449, 
946.68, instead of $821,480.16, as above shown. 

These computations conclusively negative, and put 
forever at rest, the claim that the C., C., C. & L Ry. Co. 
and the Penn. R. R. Co. were obliged to advance, and 
did advance, large sums of money under their guaranty 
contract, for the payment of rent for the use of the 
leased line and equipment. There was never any neces- 
sity for the advance of a penny for any such purpoee, if 
gross earnings had been properly applied to the pay- 
ment of operating expenses. 

The above computations show conclusively that if 
the gross earnings had been properly applied to the pay- 
ment of operating expenses, instead of being diverted 
to payment of Indianapolis and St. Louis Railroad Com- 
pany bond interest, and for improvements and new con- 
struction to the mortgaged property, all operating ex- 
penses, including all rent for the leased line and its 
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equipment, would have been fully paid, and net earn- 
ings to the amount of $400,000 would have remained 
for application to bond interest. These bondholders 
have received in interest on their bonds, and in values 
added to the mortgaged property, nearly or quite three 
times as much as the entire amount advanced by them 
during the fifteen years. In another connection the 
exact figures will be given touching this last statement. 
This Exhibit “S” farther shows that in each of 
the years, considered separately, the gross earnings of 
the entire line, from Indianapolis to St. Louis, were 
sufficient to pay all operating expensds, including rent 
Jer the use of the leased line, and leave net earnings be- 
sides, excepting only three or four years. The average 
gross earnings for the whole period were, as has been 
seen, more than sufficient to pay all operating expenses, 
including rent for the leased line. The only years in 
which any substantial deficiency arose were 1878, 1881, 
and the first five months of 1882. It will be remem- 
bered that 1878 is the year the Indianapolis and St. 
Louis Railroad Company ceased paying rent and this 
litigation was commenced. The troubles arising from a 
refusal to pay rent, and the consequent litigation, very 
naturally tended to reduce the gross earnings of that 
year a good deal below the general average. The trans- 
actions of the year 1878 will be carefully considered in 
- another connection. 

During the seventeen months from January 1, 1881, 
to May 28, 1882, the gross earnings were fully up to and 
above the average, and would have been abundantly 
sufficient to pay all operating expenses, including pay- 
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ment of rent for the rented line and equipment, except 
for the fact that unusual and exorbitant amounts were 
charged to operating expense account. During this 
seventeen months far mere than the entire groes earn- 


ings were charged to operating expenses, without includ- 


ing any rent for the leased line. The gross earnings for 


the seventeen months were 52,598,020. 76. Amount 
charged to operating expenses, without including rent 
for the leased line, during the same period, is $2,816,- 
642.08. (Record, p. 78.) 

This shows the amount charged to operating ex- 
penses to be nearly double the amount charged for any 
other seventeen months of the fifteen years, and is $218,- 
621.82 more than the entire gross earnings for the sev- 
enteen months. These exorbitant charges to operating 
expenses are explained by the witness Hewitt, who testi- 
tifies that “LARGE IMPROVEMENTS WERE BEING MADE TO 
THE PROPERTY.” (Record p. 82.) 

It is not very probable that the Indianapolis and 
St: Louis Railroad Company was very diligent in mak- 

ing large improvements” to the leased line — this 
period. It had refused to pay rent, and had been in 
litigation with its lessor since October 26, 1878. From 
that date down to May 23, 1882, the St. L., A. & T. H. 
R. R. Co. had only been preserved from absolute bank- 
raptcy and ruin by the interlocutory order of the Court 
compelling the Indianapolis and St. Louis Railroad 
Company to pay over to the St. L., A. & T. H. R. R. Co. 
80 per cent. of the gross earnings earned on the track of 
the leased line. The only theory upon which it can be 
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apolis and St. Louis Railroad Company would make 
large improvements on the leased line is that the C., 
O., C. & I. Ry. Co., as owner of the second and third 
mortgage bonds of the Indianapolis and St. Louis Rail- 
road Company, and as prospective purchaser of the 
road of that company at foreclosure sale, was then 
looking forward to the NEw LEasE of the railroad, equip- 
ment and franchises of the St. L., A. & T. H. R. R. Co. 
and desired to have the leased line put in repair prepar- 
atory to taking possession of it under the new lease. If 
this theory were true, it would only intensify the wrong- 
fulness of the diversion of earnings which should have 
been applied to payment of ordinary operating expenses, 
including rent for the use of the leased line. But an 
examination of the record proves that the “large im- 
provements” were made, not upon the leased line, but 
upon the line from Indianapolis to Terre Haute prepara- 
tory to taking it in at foreclosure sale. 

In the seventeen months from January 1, 1881, to 
May 28, 1882, there were charged as operating expenses 
of the seventy-one miles from Indianapolis to Terre 
Haute,—without including any rent for the leased line, 
$822,581.00. (Record p. 50, Exhibit “A”). This ie a 
charge of operating expenses at the rate of $8,177.52 
per mile per year. | 

During the same period the charge to operating ex- 
penses on the one hundred and ninety-three miles of the 
leased line,—without including any rent for the use of 
it,—is $1,994,111.08. (Record p. 76, Exhibit O, and 
p. 65, Exhibit K), which is a charge of operating ex- 
penses at the rate of only $7,298.24 per mile per year, 
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showing a discrimination in favor of the line from Ind- 
ianapolis to Terre Haute and against the leased line at 
the rate of $884.28 per mile per year. This proves 
where the “large improvements” testified to by Mr. 
Hewitt were placed. 

Taking the period from January 1, 1878, to May 
28, 1882,—which covers the period during which the 
Indianapolis and St. Louis Railroad Company paid no 
rent for the use of the leased line, excepting only 80 per 
cent. of the groes earnings on the track of the leased 
line from December, 1878, to May 28, 1882,—this dis- 
crimination against the line in the matter of repairs and 
improvements charged to operating expenses will be 
found to be equally marked, although not quite as great 
as it was during the last seventeen months as above 
shown. 


From January 1, 1878, to May 28, 1882,—fifty-three 
months,—there were charged as operating expenses of 
the seventy-one miles from Indianapolis to Terre Haute, 
—without including any rent for the leased line,—$l,- 
883,690.42. (Record p.50, Exhibit “A”.) This is a 
charge of operating expenses at the rate of $5,847.48 per 
mile per year for the fifty-three months. During the 
same period the charge to operating expenses on the one 
hundred and ninety-three miles of the leased line,— 
without including any rent for the use of it,—is $4,420,- 
129.10. Record p. 76, Exhibit “Q”, p. 65, Exhibit“K”), 
which is a charge of operating expenses at the rate of 
only $5,185.82 per mile per year for the fifty-three 
months, showing a discrimination in favor of the line 
from Indianapolis to Terre Haute and against the leased 


line at the rate of $662.16 per mile per year during the 
four years and five months. This account shows be- 
yond cavil where the “large improvements” were 
placed. 

Exhibit “A” (Record, p. 50,) has a column headed 
“ Net Earnings,” and purports that during twelve years 
the line from Indianapolis to Terre Haute made $2,160,- 
$91.08 net earnings. This is a fiction. In this, as in all 


the other Exhibits above referred to, payment for the use 


of the leased line and its equipment is left out of the account 
as an operating expense. This $2,160,391.08 of so-called 
net earnings added to the $5,290,788.02 of so-called net 
earnings shown in Exhibit K“ (Record, p. 65), make 
up the $7,451,174.05 erroneously called net earnings in 
Exhibit 8.“ (Record, p. 78.) As before stated, this 
is simply gross earnings left after payingall of the oper- 
ating expenses, excepting rent for the leased line and its 
equipment. Out of this $7,451,174.05 all the rent now 
due to the St. L., A. & T. H. R. R. Co. should have been 
paid as AN OPERATING EXPENSE OF THE INDIANAPOLIS AND 
Sr. Louis Ramzoap Company. If it had been so paid 
there still would have remained a large sum of the earn- 
ings which could properly be called net earnings. 

If evidence can establish any fact the evidence in 
this record establishes the fact that the gross earnings 
of the line from Indiadapolis to St. Louis were amply 
sufficient to have paid all operating and repair expenses | 
including all rent for the use of the leased line and its equip- 
ment, notwithstanding the fact that large sums of gross 
earnings were applied to improvements instead of ordi- 
nary operating expenses. The evidence further estab- 


4 enn : obs 
aff j i 95 * Ne 9 ¥ ifs 
: 7 a le ee eee ee ee 
WWW. 
; ‘ J 4 N 
2 


All that has been said regarding payment, out of 
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lishes the fact that instead of applying these gross earn- 

ings to the payment of rent for the leased line they have 

been wrongfully applied to payment of bond interest 

and to payment for new construction and improvements 

to the railroad of the Indianapolis and St. Louis Rail- 

road Company. (Record, pp. 52, 53.) : 
The law, as established by decisions of this Court 

already cited, is that payment for rented track and 

equipment is an operating expense; that there are no : 

net earnings until all operating expenses are fully paid, 3 

and that if gross earnings are diverted to payment of f 

bond interest, or to adding value to the mortgaged estate 

by way of additions and improvements, the proceeds of 

sale are justly and equitably applicable to the payment 

of the operating expenses that should have been paid 

with the diverted gross earnings. Upon these grounds 

the St. L., A. & T. H. R. R. Co. here asks payment of 

the amount justly due it for the use of its railroad, 

equipment and franchises by the Indianapolis and St. 

Louis Railroad Company out of the proceeds of sale in 

preference to any payment upon the mortgage bonds 

upon which the foreclosure sale was made. 


Second. THe AMOUNT DUE TO THE Sr. L., A. & T. H. a 
R. R. Co. ron THE USE OF ITS RAILROAD, EQUIPMENT AND 
FRANCHISES BY THE INDIANAPOLIS AND St. Louis Ran- 
ROAD CoMPANY SHOULD BE PAID OUT OF THE PROCEEDS OF 
-~SALE IN PREFERENCE TO THE MORTGAGE BONDS, BECAUSE IT 
IS A DEBT DUE TO A CONNECTING LINE. 


the proceeds of sale, of the amount justly due for the * 
use of the leased line and equipment as an operating er- 
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pense of the Indianapolis and St. Louis Railroad Com- 
pany, and that the St. L., A. & T. II. R. R. Co. is enti- 
tled to preference in payment over the owner of the 
mortgage bonds, applies in support of this proposition. 

Dues to connecting lines have very generally, it 
might perhaps be said universally, been regarded as pro- 
ferred claims and their payment decreed in preference 
to mortgage bonds. This has frequently been done even 
in cases where the gross earnings were insufficient to 
pay all of the operating expenses, and where no diver- 
sion of gross earnings to payment of bond interest or 
for improvements to the mortgaged property is shown. 
This is because Courts of Equity have universally held 
that it is a great benefit and pecuniary advantage to 
bondholders, and largely tends to preserve the income 
producing value of the mortgaged property to keep it 
a going concern,” thereby preserving its business. To 
preserve the business of a railroad, its business connec- 
tions with other lines and with distributing railroad 
centers, must be preserved. Of course all dues to con- 
necting lines are operating expenses just as all dues from 
connecting lines are earnings. It follows that if gross 
earnings are sufficient to pay all operating expenses, 
dues to connecting lines are unquestionably entitled to 
full payment out of gross earnings before any earnings 
are to be regarded as net earnings. If gross earnings 
out of which dues to connecting lines might have been 
paid are applied in payment of bond interest, or for ad- 
ditions to the value of the mortgaged property by way 
of new construction and improvements, proceeds of sale 
should be applied to the payment of such unpaid debts 
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due to connecting lines, in preference to the mortgage 
bonds. 

These statements are in exact accord with the law 
as established by the decisions of this Court. 


Miltenberger v. Logansport Ry. Co., 106 U. S. 811, 
$12. . 


Union Trust Co. v. Souther, 107 U. S. 594, 595. 

Burnham v. Bowen, 111 U. S. 780, 781. 

Union Trust Co. v. Illinois Midland Co., 117 U. 8. 
457, 458. 

It is perfectly evident that every condition men- 
tioned in these decisions, or in either of them, exists in 
this case. The connecting line furnished by the St. L., 
A. & T. H. R. R. Co. was an indispensable necessity to 
the Indianapolis and St. Louis Railroad Company. 
Without it the Indianapolis and St. Louis Railroad 
Company could not have earned its operating expenses 
a single month. This is proved by the analysis of the 
earnings of the Indianapolis and St. Louis Railroad 
Company on its own track. (Record pp. 85 to 88.) 
Without this connecting line the Indianapolis and St. 
Louis Railroad Company would have had no through 
freight or passenger traffic, and no through mail and 
express business. The record shows that nearly three- 
fourths of all the earnings ever received by the Indian- 
apolis and St. Louis Railroad Company came into its 
treasury directly from this connecting line, while almost 
two-thirds of the earnings made on the railroad belong- 
ing to the Indianapolis and St. Louis Railroad Company 
were derived from business received by it from, and by 
means of, this connecting line. The record further 


y 
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shows that the groes earnings of the Indianapolis and 
St. Louis Railroad Company received from its connect- 
ing line, and from its own line, were more than sufficient 
to pay all operating expenses, including the debt due to 
the St. L., A. § T. H. R. R. Co., regarded as a connect- 
ing line. The fact that this debt to the St. L., A. & T. 
H. R. R. Co. remains unpaid, while over two million 
dollars have been paid by the Indianapolis and St. Louis 
Railroad Company in interest on its mortgage bonds, 
(Record p. 52,) is sufficient proof that groes earnings 
which ought to have been applied to payment of this 
debt due to the connecting line have been wrongfully 
applied to the payment of interest. 

In the order appointing the Receiver of the Indian- 
apolis and St. Louis Railroad Company, entered at the 
request of the Trustee representing the C., C., C. & I. 
Ry. Co., as bondholder, the Court made a specific con- 
dition reserving the right to order payment of all such 
debts as this. The reservation is as follows: 

This Court expressly reserves to itself the right 
and power to make such orders and decrees touching the 
payments of the debts of the said Indianapolis and St. 
Louis Railroad Company, incurred in the management 
and operation of said railroad prior to the appointment 
of said Receiver, as may be equitable and just.” (Ap- 
pendix p. 11.) 

It will be observed that this reservation is without 
limitation as to the time the indebtedness accrued. 

The foreclosure decree also contained a like reser- 
vation touching payment of such debts out of proceeds 
of sale in the following words: 


“The Court reserves to itself the right, by subse- 
quent order or orders, to distribute the proceeds of the sale 
of said railroad and property connected therewith, and 
to make such further order and decree in regard to the 
distribution of the proceeds of sale as may to the Court 
seem just and equitable.” (Appendix, p. 28.) : 

If, therefore, the debt due to the St. L., A. & T. H. 
R. R. Co. for the use of its railroad, equipment and 
franchises is held to be a debt due to it as a connecting 
line, the facts disclosed by the record, and the law, as 
announced by repeated decisions of this Conrt, require 
its payment out of proceeds of sale in preference to the 
mortgage bonds. 


Third. THE AMOUNT EQUITABLY DUE TO THE Br. L., 
A. 4 T. H. R. R. Co. ron THe use oF Its RAILROAD, 
EQUIPMENT AND FRANCHISES BY THE INDIANAPOLIS AND 
St. Louris Ramroap ComMPANY OUGHT TO BE PAID OUT OF 
THE PROCEEDS OF SALE IN PREFERENCE TO PAYMENT OF 
THE MORTGAGE BONDS, BECAUSE GROSS EARNINGS, OUT OF 
WHICH THIS DEBT OUGHT TO HAVE PAID, HAVE BEEN 
DIVERTED TO PAYMENT OF BOND INTEREST, AND TO PAY- 
MENT FOR NEW CONSTRUCTION AND IMPROVEMENTS TO THE 
RAILROAD OF THE INDIANAPOLIS AND St. Louis Ran noa 
ComPary. 

The law in support of this proposition is well set- 
tled. In the leading case of Fosdick v. Schall, 99 U. 8., 
253, 253, 254, Mr. Chief Justice White said: 

When companies become pecuniarily embarrassed 
it frequently happens that debts for labor, supplies, 
equipment and improvements are permitted to accumu- 
late, in order that bonded interest may be paid and a 
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disasterous foreclosure postponed, if not altogether 
avoided. In this way the daily and monthly earnings, 
which ordinarily should go to pay the daily and monthly 
expenses, are kept from those to whom in equity they 
belong, and used to pay the mortgage debt. * * * 

If for the convenience of the moment something is taken 
from what may notimproperly be called the current 
debt fund, and put into that which belongs to the mort- 
gage creditors, it certainly is not inequitable for the 
Court, when asked by the mortgagees to take possession 
of the fatare income and hold it for their benefit, to re- 
quire as a condition of such an order that what is due 
from the earnings to the current debt shall be paid by 
the Court from the future current receipts before any- 
thing derived from that source goes to the mortgagees. 
In this way the Court will only do what, if a receiver 
should not be appointed, the company ought itself to 
do. * „ * We think, aleo, that if no such order 
is made when the receiver is appointed, and it appears 
in the progress of the cause that bonded interest has 
been paid, additional equipment provided, or lasting and 
valuable improvements made out of earnings which | 
ought in equity to have been employed to keep down 
debts for labor, supplies, and the like, it is within the 
power of the Court to use the income of the receiver- 
ship to discharge obligations which, but for the diver- 
sion of funds, would have been paid in the ordinary 
course of business. This, not because the creditors to 
whom such debts are due have in law a lien upon the 
- mortgaged property, or the income, but because, in a 
sense, the officers of the company are trustees of the 


earnings for the benefit of the different classes of credit- 
ors and the stockholders; and if they give to one class 
of creditors that which properly belongs to another, the 
Court may, upon an adjustment of the accounts, so use 
the income which comes into its own hands as, if prac- 
ticable, to restore the parties to their original equitable 
rights. While, ordinarily, this power is confined to the 
appropriation of the income of the receivership and the 
proceeds of moneyed assets that have been taken 
from the company, cases may arise where equity will 
require the use of the proceeds of the sale of the mort- 
gaged property in the same way.” 

In Miltenberger v. Logansport Ry. Co., 106 U. S. 811, 
Mr. Justice Blatchford, in delivering the opinion of the 
Court, said: 

Many circumstances may exist which may make 
it necessary and indispensable to the business of the 
road and the preservation of the property, for the Re- 
ceiver to pay pre-existing debts of certain classes, out 
of the earnings of the receivership, or even the corpus of 
the property, under the order of the Court, with a priority 
of lien.” : 

The ruling in this case was expressly approved and 
affirmed in the case of Union Trust Co. v. Illinois Mid- 
land Co., 117 U. S. 457. 

- That equity may require such claims to be paid in 
preference to mortgage bonds, even where there has 
been no diversion of earnings to the benefit of the mort- 
gagees, is clearly shown by the decision of this Court in 
the case of Burnham v. Bowen,, 111 U. 8. 781, 782. In 
delivering the opinion Mr. Chief Justice Waite said: 
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3 “Tt is said, however, that as no part of the income, 
before the appointment of the Receiver, was used to pay 
mortgage interest, or to put permanent improvements 
on the property, or to increase the equipment, there was 
no such diversion of the fand belonging in equity to the 
labor and supply creditors as to make it proper to use 
the income of the receivership to pay them. The debt 
due Bowen was incurred to keep the road running, and 
thus preserve the security of the bond creditors. If the 
trustees had taken possession under the mortgage, they 
would have been subjected to similar expenses to do what 
the company, with their consent and approbation, was 
doing for them. There is nothing to show that the Re- 
ceiver was appointed because of any misappropriation of 
the earnings by the company. On the contrary, it is 
probable, from the fact that the large judgment for 
the right of way was obtained about the same time the 
Receiver was appointed, that the change of possession 
was effected to avoid anticipated embarrassments from 
that cause. But, however that may be, there certainly 
is no complaint of a diversion by the company of the 
current earnings from the payment of the current ex- 
penses. So far as anything appears on the record, the 
failure of the company to pay the debt of Bowen was 
due alone to the fact that the expenses of running the 
road and preserving the security of the bondholders 
were greater than the receipts from the business. Under 
these circumstances, we think the debt was a charge in 
equity on the continuing income, as well that which 
came into the hands of the Court after the Receiver was 
appointed as that before. * * * But it is further 
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insisted that, * * * there is no power now to order 
a sale of the property, in the hands of the trustees, to 
pay back what has thus been diverted. In Fosdick v. 
Schall, p. 254, it was said that if in a decree of foreclo- 
sure a sale is ordered to pay the mortgage debt, provis- 
ion may be made for a restoration from the proceeds of 
the sale of the fund which has been diverted, and this 
_ Clearly because, in equity, the diversion created a charge 
on the property for whose benefit it had been made.” 
Exhibit “8S”, (Record p. 76,) shows an apparent de- 
ficit for the entire fifteen years of $1,248,091.76. This 
means that the Indianapolis and St. Louis Railroad 
Company has paid for the various items of expense men- 
tioned in the Exhibit $1,248,091.76 more than the entire 
gross earnings received by it from its own and ite leased 
line. But this same Exhibit shows that during this fif- 
teen years the bondholders of the Indianapolis and St. 
Louis Railroad Company have been paid in interest on 


their bonds $2,284,896.62, which is $986,304.86 more than 


the entire apparent deficit. This proves that not only has 


the entire deficit, as shown by this exhibit, arisen from 


payment of bond interest, but that the bondholders have 
received in interest alone $986,804.86 more than the en- 
tire sum called a deficit in the Exhibit. If this does not 
prove diversion of groes earnings to payment of bond 
interest what evidence could prove diversion? This 
$986,304.86 of groes earnings diverted to payment of 
bond interest is more than enough to pay the debt now 
due for the use of the leased line. 

Permit me to put this same illustration in another 
form. Exhibit “S” shows a deficit of $1,248,001.76. 
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Now if we add to this apparent deficit the original prin- 
cipal of the debt still due to the St. L., A. & T. H. R. R. 
Co. for the use of the leased line and equipment, which 
is $541,858.28, (Appendix p. 8) the apparent deficit for 
the entire fifteen years would have been $1,789,449.99 m 
ALL RENT FOR THE USE OF THE LEASED LINE AND EQUIPMENT 
HAD BEEN PAID WHEN IT FELL DUB. But this same Ex- 
hibit shows that the bondholders of the Indianapolis and 
St. Louis Railroad Company have been paid interest on 
their bonds to the amount of 92,284, 896.0, which ie 
$444,946.68 more than the entire deficit would have been 
if all rent for the leased line and equipment had been 
paid out of gross earnings. If this does not prove that 
the groes earnings,—out of which the debt now due the 
St. L. A. & T. H. R. R. Co. for the use of its railroad 
and equipment ought to have been paid,—have been 
diverted to payment of bond interest, what proof could 
establish that fact ? 

Theee figures show that the gross earnings were 
sufficient to pay all operating expenses, including all rent 
for the leased line, and leave a surplus of $444,946.68 
properly applicable to bond interest. But instead of so 
applying the gross earnings $2,284,896.62 were applied 
to bond interest, instead of $444,946.68, thus leaving a 
deficit, as shown by Exhibit “8,” besides leaving reat 
for the leased line unpaid. 

It will be claimed that large advances were made by 
the C., O., C. & I. Ry: Co. and the Penn. R. N Co. under 
their guaranty contract, and that such advances were 
necessary in order to enable the Indianapolis and Be. 
Louis Railroad Company to pay the rent that has already 


been paid for the use of the leased line. This claim was 
zealously urged on the former appeal, and seems to have 
produced a strong impression upon a majority of this 
Court. In the opinion deciding the former appeal Mr. 
Justice Miller said : 

4 Whatever may be said in regard to the Indi- 
anapolis and St. Louis Company, there is wanting 
in the case of the guaranteeing companies one of the 
strongest reasons usually urged in support of the estop- 
pel, as it is sometimes called, namely, that the recalcit- 
ant party has received the money or the property of the 
other. For, so far from these guaranteeing companies 
having received of the plaintiffs any money or property, 
they are the parties who have been paying money and 
the plaintiffs receiving it for rent of its road. They are 
not, therefore, estopped on sny principles of that doc- 
trine from ceasing to pay money on an illegal contract 
because they have heretofore done so. On the contrary, 
as we have already said, the duties of these directors to 
their stockholders is to cease to perform a contract to 
which they were never bound.” 


Penn. Co. v. St. Louis, Alton, Etc., Railroad, 
118 U. 8. 817,818. 


The facts and figures above given prove conclusively 
that if the gross earninge had been properly applied as 
required by law and equity there never would have been 
any.necewity for the advance of a penny to the Indian- 
apolis and St. Louis Railroad Company to enable it to 
pay all of its operating expenses, including all rent for the 
use of the rented railroad and equipment, notwithstanding 
the fact that enormous and improper charges, as has 
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already been shown, were made to operating expense 
count. 

It must be remembered that the C., C., C. & I. Ry. 
Co. and the Penn. R. R. Co. were not only the owners 
of substantially all of the capital stock of the Indianap- 
olis and St. Louis Railroad Company, but were also 
large holders of the mortgage bonds of the Indianapolis 
and St. Louis Railroad Company. Originally they held 
substantially all of the mortgage bonds ever issued by 
the Indianapolis and St. Louis Railroad Company. At 
some time,—the record does not disclose when,—they 
disposed of part of the first mortgage bonds to other 
parties, but continued to hold subetantially all of the 
second and third mortgage bonds. The C., C., C. & I. 
Ry. Co. alone now holds substantially all of these sec- 
ond and third mortgage bonds. (Record, pp. 78, 51.) 
It therefore appears plain that in addition to the benefit 
derived from controlling a through line connecting In- 
dianapolis with St. Louis the C., C., C. & L Ry. Co.,—and 
the Penn. R. R. Co. until it sold out its interest to the 
C., C., C. & L Ry. Co.,—had a large pecuniary interest 
in keeping the Indianapolis and St. Louis Railroad Com- 
pany a “ going concern,” and in preventing it from de- 
faulting in payment of interest until such time as the 
O., C., C. & I. Ry. Co., as the owner of its capital stock 
and its second and third mortgage bonds, might be 
ready to take its railroad and property on foreclosure 
sale. This double pecuniary interest accounts for all 
the advances. ever made, not one dollar of which would 
ever have been needed to pay rent for the use of the leased 
line, or for payment of any other operating expense, if the 
gross earnings had been property applied. 


The total advances to the Indianapolis and St. Louis 
Railroad Company by the C., C., C. & L Ry. Co. and the 
Penn. R. R. Co. amount to 51,582, 170.24. (Record, p. 
46.) This constitutes one side of the account. For the 
other side of the account the recori furnishes proof of 
the following items: Amount paid out by the Indian- 
apolis and St. Louis Railroad Company on bond inter- 
eat, $2,284,896.62. (Record, pp. 52,78.) Amount paid 
into mortgage bond sinking fand by the Indianapolis 
and St. Louis Railroad Company, $47,809.74. (Record, 
Pp. 58, Exhibit F.“) Amount paid on bond interest by 
Devereux as Receiver, $11,585. (Record, p. 54, Exhibit 
«@.”) It will be remembered that the Indianapolis and 
St. Louis Railroad Company was completed and opened 
for business on July 10,1870. The original construction 
account closed July 1, 1870, and the road was regarded 
as completed on that day,—which was the day the new 
Vandalia line was opened for business,—but the Indian- 
apolis and St. Louis Railroad did not open its new line 
for business until July 10, 1870. The record shows that 
from July 1, 1870, to May 23, 1882, the Indianapolis and 
St. Louis Railroad Company paid out for new construc- 
tion, additions, new equipment and improvements for 
its line from Indianapolis to Terre Haute, $1,716,988.69. 
(Record, p. 58, Exhibit E.“) This amount is obtained 
by subtracting the first item of said Exhibit from the 
final footing of the Exhibit. But Mr. Hewitt, in his 
testimony, says that the last item of Exhibit “ R,. 
$283,576.92,—was really expended in the original con- 
struction of the road prior to August 81, 1870, but was 
not charged up to construction account until 1882. 


(Record, p. 89.) This seems strange, and it seems still 
more gtrange that the witness should testify that this 
amount was paid out “prior to August 31, 1870.” If it 
was paid out between July 10th and August 81, 1870, it 
was for additions and improvements to the mortgaged 
property after its original construction, because the road 
was constructed, completed and opened for business 
on July 10, 1870. 

But in order that the account we are constructing 
may be abundantly fair and beyond question, we will 
subtract this $288,576.92,—the last item of Exhibit F, 
—from the $1,716,988.69, above found as the amount 
expended for new construction, additions, new equip- 
ment and improvements. This leaves the unquestioned 
amount paid by the Indianapolis and St. Louis Railroad 
Company, after the completion of its road, for additions, 
new construction, new equipment and improvements to 
the mortgaged property $1,483,411.77. 

These items above given constitute an account 
showing exactly the amount these bondholders, or guar- 
antors, have contributed to the Indianapolis and Bt. 
Louis Railroad Company, and exactly the amount the 
Indianapolis and St. Louis Railroad Company has paid 
out in bond interest and for additions, improvements 
and added values to the mortgaged estate. The account 
stands thus: 


90 
Amount paid by the company on bond in- 


F 82,284, 396.62 
Amount paid by the company to mortgage 
bond sinking fund. . .. .. . 47,809.74 


Amount paid by Receiver on bond interest 11,585.00 
Amount paid by company for new construc- 

tion, additions, new equipment and im- 

provements to the mortgaged property 1,488,411.77 


Total amount paid for benefit of the bond- 


bolders . . .. —— 88,777, 208.18 
Total amount advanced by C., C., C. & I. 
Ry. Co. and Penn. R. R. Co. . . 1,582, 170.24 


Net cash benefit received by the bondhold- 
ers over and above all advances made by 


If these facts do not prove conclusively that the ad- 
vances were made to enable the Indianapolis and St. Louis 
Railroad Company to pay its bond interest and to pay for 
additions and improvements to the mortgaged property, 
and not for the payment of rent forthe use of the leased 


to prove any fact. These bondholders and stockholders 
of the Indianapolis and St. Louis Railroad Company, 
who claim to have made such large advances for the bene- 
- fit of the St. L., A. & T. H. R. R. Co., are here proved by 
this record to have received in improvements and added 
values to their mortgaged property alone, a sum almost 
equal to the entire amount of their advances, while, in 
addition, $2,293,791.36 has been paid out for their benefit 
in bond interest and for mortgage bond sinking fund. 
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line, or for any other operating expense, it is impossible 
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We have already seen from this record that the 
groes earnings of the entire line from Indianapolis 
to Bt. Louis were sufficient to have paid all oper- 
ating expenses, including all rent for the use of the 
leased line that has been paid, and all that should have 
been paid, but is now unpaid, and that a surplus of earn- 
ings of $444,946.68 would have remained for application 
on bond interest, but these figures above given prove 
that the bondholders have received the benefit of $2,195,- 
032.89 over and above all of their advances. Whereas 
the utmost they should have received from groes earn- 
ings is $444,946.68. This immense sum of $2,195,082.89 
was paid out of gross earnings, and rent for the use of 
rented track and equipment, by the use of which these 
gross earnings were made, is left unpaid. If this is not 
diversion of earnings, falling exactly under the defin- 
ition laid down in Fosdick v. Schall, supra, what state 
of facts could constitute a diversion? 

But it may be claimed that the debt now due the 
St. L., A. & T. H. R. R. Co. accrued subsequent to Jan- 
uary 1, 1878, and that therefore it will not do to make 
computations upon the transactions of the entire fifteen 
years. 

The decision of this Court in Burnham v. Bowen, 
supra, settles the law definitely against any such claim 
or proposition, but the record will show a large diver- 
sion of gross earnings to the benefit of the bondholders 
during the period beginning with January 1, 1878. The 
Penn. R. R. Co. made no advances after June 1, 1878. 
The C., C., C. & IL. Ry. Co. made no advances from June 


1, 1878, until July 1, 1881. The Receivership began 
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companies for the respective periods embraced in the 


May 24, 1882, and ended October 1, 1882. The total 
advances made by the C., C., C. & I. Ry. Co. and the 
Penn. R. R. Co., from January 1, 1878, to October 1, 
1882, amount to $510,806.24. (Record pp. 48, 49, and 
46.) Constructing the account for this shorter period 


on the same basis as above, the account would stand 


thus: 
Interest on mortgage bonds paid by the com- 

pany after January 1, 1878, (Record p. 52, 

Exhibit D.“) —— — $490,105.00 
Amount paid by the company to mortgage 

bond sinking fund after January 1, 1878, 


(Record p. 58, Exhibit F.“) «0. 5,810.00 
Bond interest paid by Receiver, (Record p. 
54, Exhibit G.“) 11,585.00 


Amount paid by the company for additions 
and improvements to the mortgaged prop- 
erty during the years 1878, 1879, 1880 and 
1881, (Record p. 58, Exhibit “E.”)........... 256,501.05 


Making total amount paid for benefit of Ge 
bondholders ............cccccccscsese . . NJ64, 000.96 
Total advances by C., C., C. 21 Ry. Co. and 
Penn. R. R. Co. during same period as 
1 —— D—— ates — 510,806.24 


Net cash benefit received by the bondholders 

after January 1, 1878, over and above all 
advances made by them occcce G58, 004.72 
It will be observed that in both of these computa- 
tions the entire amount of advances by the guarantor 
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computations have been deducted from and applied upon 
amounts paid out by the Indianapolis and St. Louis 
Railroad Company to its bondholders in interest and for 
the benefit of its bondholders in additions and improve- 
ments to the mortgaged property, and that in both in- 
stances the bondholders have received large amounts out 
of the gross earnings that ought to have been applied to 
the payment of the debt due the St. L., A. & T. H. R. R. 
Co. for the use of its railroad and equipment, over and 
above all advances made by the guarantor companies owning 
the stock of the Indianapolis and St. Louis Railroad 
Company, and large holders of its mortgage bonds. If 
this is not diversion of gross earnings, it would be quite 
difficult to describe any state of facts that would con- 
stitute diversion. 

It certainly cannot be claimed that the advances 
made after January 1, 1878, were necessary to enable 
the Indianapolis and St. Louis Railroad Company to pay 
for the use of the rented track and equipment, because 
from April 1, 1878, down to the close of the Receiver- 
ship, October 1, 1883, the Indianapolis and St. Louis 
Railroad Company paid no rent under the lease. All the 
compensation received by the St. L., A. 4 T. H. R. R. 
Co. for the use of its railroad and equipment from April 
1, 1878, to October 1, 1882, was 80 per cent. of the groes 
earnings earned on the rented track from October 26, 
1878, to October 1, 1882. Nor A DOLLAR HAS EVER BEEN 
PAID FOR THE USE OF THE LEASED LINE FOR THE SEVEN 
nomen From Arn 1, ro Novempzrn 1, 1878. It is 
therefore, perfectly plain that the payment of the $258,- 
694.72 paid on interest and for improvements after Jan- 
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uary 1, 1878, in excess of all advances made by the 
guarantors during that period, was a palpable diversion 
of gross carnings. 

This diversion becomes the more glaring in view of 
the fact that during the last seventeen months prior to 
the Receivership, viz: January 1, 1881, to May 23, 1882, 
more than all of the gross earnings of the entire line were 
charged up to the operating expense account, without count- 
ing anything for rent of the leased line as an operating ex- 
pense. A glance at Exhibit “8S” (Record, p. 78,) will 
show that the charges to operating expense account for 
this seventeen months,—without including any rent for 
the leased line,—are nearly double the average operat- 
ing expenses of other years, and that in the last five 
months the entire gross earnings only paid about two- 
thirds of the amount charged to operating expense ac- 
count, although the gross earnings were for that five 
months nearly or quite up to the general average. Can 
any one believe that these enormous charges to operat- 
ing expense account cover only ordinary repairs and 
operating expenses? That large diversion of gross 
earnings to improvements and added values is covered by 
these charges to operating expense account is too plain 
for controversey. The witness Hewitt swears that 
“large improvements were being made to the property 
during these months.” (Record, p. 82.) It is also easy 
to locate these “LARGE IMPROVEMENTS.” They consist in 
practically rebuilding the railroad of the Indianapolis 
and St. Louis Railroad Company preparatory to foreclo- 
sure sale. Exhibit A“ (Record, p. 50) shows that 
during the year 1881, $559,007.10 were charged to oper- 
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ating expense account of a railroad seventy-one miles 
in leigth. This is at the rate of $7,873 per mile per 
year for operating expenses of a railroad only ten years 
old. Everybody knows that that charge covers “large 
improvements.” Again, this same Exhibit (Record, p. 
50) shows that in four months and twenty-three days of 
1882 $268,528.90 were expended on the seventy-one 
miles from Indianapolis to Terre Haute and charged to 
operating expense account. This is at the rate ot 
$8,907.85 per mile per year. That this charge covers 
“‘ large improvements” to the mortgaged estate is beyond 
question. 

These “Jarge improvement” charges to operating 
expense account are all in addition to the large amounts 
paid out for new construction, additions, new equipment 
and improvements to the railroad from Indianapolis to 
Terre Haute, as shown by Exhibit E.“ (Record, p. 
58.) Many other illustrations of diversion of gross 
earnings to the benefit of the Indianapolis and St. Louis 
Railroad Company bondholders might be drawn from 
the testimony in the record, but enough has been 
shown to prove clearly that enough gross earnings have 
been diverted to the direct benefit of the bondholders 
to pay the debt now due to the St. L., A. & T. H. R. R. 
Co. two or three times. 

If the law, now firmly established by the decisions 
of this Court, is to remain the law, these diverted gross 
earnings must be restored out of the proceeds of sale, 
so far as may be necessary, to fully pay the debts that 
ought to have been paid out of the gross earnings 80 
diverted. The St. L., A. 4 T. H. R. R. Co. asks pay- 


ment out of proceeds of sale of the debt decreed due it 
by the decree of July 26, 1882, for the use of its rail- 
road and equipment by the Indianapolis and St. Louis 
Railroad Company : 

1. Because this debt is an operating expense of 
the Indianapolis and St. Louis Railroad Company, pay- 
able out of the gross earnings of the entire line, from 
Indianapolis to St. Louis,—the said groes earnings being 
sufficient to pay all operating expenses, including this 
debt, as an operating expense. 

2. Because this debt is a debt due to a connecting 
line, and, in common with all other dues to connecting 
lines, is an operating expense of the Indianapolis and 
St. Louis Railroad Company. 

8. Because groes earnings received by the Indian- 
apolis and St. Louis Railroad Company have been by it 
diverted to the benefit of ite bondholders to such 
amounts as would have been far more than sufficient to 
have paid this debt. | 


IV. 


The C, G, C. f I. Ry. Co., in claiming the applica- 
tion of all the remaining proceeds of sale to the payment of 
the second and third mortgage bonds in preference to the 
payment of the debt due to the St. L.. A. 4 T. H. N. R. Co. for 
the use of its railroad and equipment, does not stand before a 
Court of Equity in the position of an ordinary bopdholder. 
The peculiar relations existing between the G, G, C. ¢ I. 
pany greatly strengthen the equity in favor of the St. L., A. 
F T. H. NX. R. Co. in its claim for preference in payment 
over the second and third mortgage bonds. 
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In weighing the equities existing between. the St. 
L., A. T. H. R R Go. and the O., C, G. & L Ry. Co. 
as rival claimants for preference in payment of their re- 
spective claims out of the proceeds of the sale of the 
railroad and property of the Indianapolis and St. Louis 
Railroad Company, it is impossible for a Court of Equity 
to ignore, or fail to consider, the peculiar relations ex- 
isting between the C., C., C. & I. Ry. Co. on the one 
hand, and both the Indianapolis and St. Louis Railroad 
Company and the St. L., A. & T. H. R. R. Co. on the 
other hand. 


Notwithstanding the fact that the lease of Septem- 
ber 11, 1867, has. been held void, and notwithstanding 
the fact that the guaranty contract of the same date fell 
with the lease, and has ceased to be a legal obligation, 
because the contract it guaranteed has been held void, 
nevertheless, the equities and moral obligations growing 
out of the relations assumed, and positions occupied, by 
reason of those contracts, still remain. To bold other- 
wise would be to encourage fraud, chicanery and bad 
faith. 
upon this point. In Thomas v. Railroad Co., 101 U. 8. 
86, Mr. Justice Miller said : 


4 There can be no question that, in many instances, 
where an invalid contract, which the party to it might 
have avoided or refused to perform, has been fully per- 
formed on both sides, whereby money has been paid or 
property changed hands, the Courts have refused to sus- 
tain an action for the recovery of the property or the 
money so transferred. * * * The executed dealings 


of corporations must be allowed to stand for and against 
both parties when the plainest rules of good faith require 
ik. 8 

The claim of the St. L., A. & T. H. R. R. Co. here 
presented is for “executed dealings,” past transactions 
in which the St. L., A. & T. H. R. R. Co. has fully per- 
formed its part of the contract, and in which the Indi- 
anapolis and St. Louis Railroad Company has performed 
that part of the contract that gave it the benefit of the 
possession and use of the leased line, but has failed to 
perform that part of the contract requiring payment for 
the use of the leased line. Releasing the C., C., C. & I. 
Ry. Co. from its legal liability as guarantor has by no 
means blotted out the history of the acts of that com- 
pany as bondholder and stockholder of the Indianapolis 
and St. Louis Railroad Company; nor has that release 
from liability as guarantor obliterated or overcome the 
equities that have grown up under and by reason of its 
action in the premises. 

It is a fact that the C., C., C. & I. Ry. Co. was a 
chief actor in inducing the St. L., A. & T. H. R. R. Co. 
to execute the original lease of May 17, 1867. 

It is a fact that the C., C., C. & L Ry. Co. was a 
chief actor in creating the Indianapolis and St. Louis 
Railroad Company. 

It is a fact that the Indianapolis and St. Louis Rail- 
road Company was created for the express purpose 
of its becoming lessee in lieu of the Terre Haute 
and Indianapolis Railroad Company in the lease of May 
17, 1867. 

It is a fact that the C., C., C. & I. Ry. Co. requested 


the Bt. L., A. & T. H. R R. Co. to accept the Indianap- 
ola und Terre Haute Railroad Company as lessee in lieu 
of the Terre Haute and Indianapolis Railroad Company, 
and, in order to procure such acceptance, did sign and 
deliver a written contract, by which it covenanted and 
guaranteed that the Indianapolis and St. Louis Railroad 
Company should at all times keep and perform all the 
conditions and obligations of the substituted lease of 
September 11, 1867. 

It is a fact that the St. L., A. & T. H. R R. Co. ac- 
pany as lessee, and executed the substituted lease of 
September 11, 1867, in good faith, relying upon the 
guaranty contract of September 11, 1867. 

It is a fact that the St. L., A. & T. H. R. R. Co. had, 
by the laws of the State giving it corporate existence, 
fall power and authority upon its part to execute the 
lease of September 11, 1867. 

It is a fact that the C., C., C. & L Ry. Co. and the 
P., Ft. W. & C. Ry. Co.,—or its lessee, the Penn. R. R. 
Co.,—did from the time of its creation until after this 
litigation commenced, own, in nearly equal proportions, 
substantially all of the capital stock of the Indianapolis 
and St. Louis Railroad Company, and by reason of such 
ownership did control the Indianapolis and St. Louis Rail- 
road Company and shape its policy by electing as officers, 
directors and managersof the Indianapolis and St. Louis 
Railroad Company their own officers, directors, manag- 
ers or employees interested in their own lines of road, 
and that subsequent to the commencement of this liti- 
gation the Penn. R. R. Co., as lessee of the P., Ft. W. 
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4 C. Ry., did-dispose of the capital atoch and mortgage 
bonds of the Indianapolis and St. Louis Railroad Com- 
pany then held by it to the O., O., C. & L Ry. Co. 

It is a fact that the C., O., O. & I. Ny. Co. and the 
Penn. R. R. Co. originally took, in equal proportions, 
substantially all of the three series of mortgage bonds 
issued by the Indianapolis and St. Louis: Railroad Com- 
pany. at a heavy discount, the total face of id three 
series of bonds being $8,500,000, and the total:discount 
being $512,000. 

It is a fact that the O., O., C. & I. Ry. Co. now owns 
substantially all of the second and third mortgage bonds 
upon which the foreclosure sale took place. 

It is a fact that the gross earnings of the entire line 
from Indianapolis to St. Louis from September 11, 1867, 
to October 1, 1882, were more than sufficient to pay all 
repair, maintenance and operating expenses, including 
all rent of the leased line according to the terms of the 
lease, leaving surplus or net earnings of about $400,000. 

It is a fact that the bondholders,—the O., C., C. & 
L. Ry. Co. being a chief bondholder,—have received in 
interest on mortgage bonds and in additions, new equip- 
ment and improvements to the mortgaged. property, 
$3,777,208.18. 

It is a fact that the total advances: made by the C., 
O., C. & L Ry. Co. and the Penn. R. R. Co. aggregate 
$1,582,170.24. 

It is a fact that the bondholders have received in 
interest on bonds and added values to the mortgaged 
estate $2,195,082.89 more than the entire advances made 


—— 
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by the O., C., C. & I. Ry. Co. and the Penn. R. R. Co., 
and that this 92,195, 082.89 has been paid out of gross 
earnings applicable, in the first instance, om to operut- 

It is a fact that not a dollar has been paid to the 
St. L., A. 4 T. H. R. R. Co. for the use of the leased 
line from April 1, 1878, to October 26, 1878, and that 
only partial payment of rent has been made ‘from Octo- 
ber 26, 1878, down to July 28, 1882, and that the princi- | 
pal and interest of rent due on July 26, 1882, upon the 
basis of the minimum rent fixed by the lease, was $664,- 
874.70, no part of which bas ever been paid. 

It is a fact that the C., C., C. & L ‘Ry. Co. did, on 
November 17, 1882, enter into a memorandum agree- 
ment for a new lease of thé same railroad, property and 
franchises covered by the lease of September 11, 1867, 
and did, on February 28, 1888, enter into a new lease for 
ninety-nine years of said railroad, property and fran- 
chises in connection with the reorganized ‘Indianapolis 
and St. Louis Railway Company. 

Further, that by said new lease the O., O., OC. & I. 
Ry. Co. did agree and covenant to pay the same mini- 
mum rent fixed by the old lease, vis: $450,000 per an- 
num, in monthly payments of $37,500. 

It is a fact that there are proceeds of sale undis- 
tributed far more than sufficient in amount to pay in full 
the principal and interest of the debt due to the St. L., 
A. 4 T. R. R. R. Co. for the use of its leased road and 
equipment. 

Can a Court of Equity look at these facts and then 
hold that the St. L., A. & T. H. R. R. Co. is net entitied 
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to full payment out of the remaining proceeds of sale 
before any payment is made upon the bonds held by the 
O., C., O. & I. Ry. Co.! 

Every principle of justice, equity and fair dealing 
requires full and complete payment to be made to the 
St. L., A. & T. H. R. R. Co. of the amount decreed due 
to it by the decree of July 26, 1882, in preference to and 
before the C., C., C. & I. Ry. Co. receives a single dollar 
on its second and third mortgage bonds. 


V. 

The St. L., A. § T. H. R. R. Co. is entitled to payment 
of $164,052.82, together with interest thereon from October 
26, 1878,—the same being part of the aggregate amount de- 
creed due by the decree of July 26, 1882,—out of the pro- 
ceeds of sale of the railroad and property of the Indianapo- 
lis and St. Louis Railroad Company, because the said 
$164,052.82, and interest thereon, Is TRUST FUND MONBY be- 
longing to the St. L., A. G T. H. R. R. Co., collected, with- 
held and appropriated to its own use and benefit by the In- 
dianapolis and St. Louis Railroad Company. 

As against the Indianapolis and St. Louis Railroad 
Company the decree of July 26, 1882, stands affirmed 
and remains in full force. As between the St. L., A. & 
T. H. R. R. Co. and the Indianapolis and St. Louis Rail- 
road Company the lease of September 11, 1867, stands 
as a valid contract. 


Penn. Co. v. St. Louis, Alton, Nc., Railroad, 
118 U. 8. 818. 
Articles 7 and 8 of the lease of September 11, 1867, 


(Record, pp. 15, 17,) as nearly as language can do so, set 
apart 30 per cent. of the gross earnings earned on the 


108 


track of the leased line as A TRUST FUND RESERVED TO THB 
LESsoR. No possible construction of the contract can 
transmute the withholding of this 80 per cent. of the 
gross earnings earned by the leased line on its own track, 
into an ordinary debt of the Indianapolis and St. Louis 
Railroad Company. If this 80 per cent. was not a clear 
and specific reservation to the lessor, the lease would not 
speak of the lessee as having “the custody of the ac- 
counts and of the income.” 

That rents definitely ascertained and specificially 
reserved by lease never become the property of the les- 
see, but vest directly in the lessor, and are simply held 
in trust by the lessee for the lessor, seems to be a well 
established principle in law. 


Moulton v. Robinson, 7 Foster (N. H.) 551. 
Hatch v. Hart, 40 N. H. 98. 

Daniels v. Browen, 84 N. H. 454. 

Hart v. Baker, 29 Ind. 200. 


Lindley v. Kelley, 42 Ind. 294. 

Parker v. Garrison, 61 Ill. 254. 

1 Washburn on Real Prop., Sec. 10; Title, He 
tates for Years.” 


From April 1, 1878, until October 26, 1878, the In- 
dianapolis and St. Louis Railroad Company held poeses- 
sion of, and constantly used, the leased line and equip- 
ment, but refused to pay any rent whatever. Not one 
dollar has ever been paid upon the rent for that seven 
months. No. rent was paid from April 1, 1878, to De- 
cember 16, 1878, at which last named date $28,665.10 
was paid as the first payment under the order of the 


Dourt compelling the Indianapolis and St. Louis Rail- 
road‘Oompany to pay 80 per cent. of the gross earnings 
earned on ‘the leased line from and after the entry of 
that order. 


The Circuit Court by the decree of July 26, 1882, 
found and decreed that the Indianapolis and St. Louis 
Railroad Company received and withheld all of the gross 
earnings of the leased line from April 1, 1878, to Octo- 
ber 26, 1878, and has never paid to, or for the benefit of, 
the St. L., A. 4 T. H. R R. Co. any part of the 30 per 
vent. of the gross earnings received during said period. 
The Court also found and decreed that the amount of 
the 80 per cent. of gross earnings of the leased line dur- 
ing said period so received and withheld by the Indian- 
apolis and St. Louis Railroad Company is $164,052.82. 
(See Appendix, p.4.) This $164,052.82, together with 
interest thereon from the time it should have been paid, 
constitutes a large portion of the $664,874.70 decreed 
due to the St. L., A. 4 T. H. R. R. Co. by the decree of 
July 26, 1882. 


Thirty cents out of every dollar earned by the leased 
Ine belonged to the St. L., A. & T. H. R. R. Co., the 
instant it was earned, as a reservation by the terms of 
the lense under which possession was obtained by the 
Indianapolis and St. Louis Railroad Company. When 
te Indianapolis and St. Louis Railroad Company, and 
tte-pearantors, deliberately determined to violate their 
contracts, they did not stop operating the leased line, 
euvresder it and ite equipment to the St. L., A. & T. H. 
R.-R. Oo. and cut eff their business at Terre Haute as 
tid western limit of their line. That would have been 
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to'them disastrous. It would have ruined their through 
business and fature prospects for trunk line business, 
and would instantly have cut off more than one-half,— 
nearly two-thirds,—of the gross earnings of the Indian- 
apolis and St. Louis Railroad Company on its own line. 
Instead of doing that, they adopted the choking policy 
and undertook to bankrupt the St. L., A. 4 T. H. R. R. 
Oo. and at the same time preserve their business and 
prestige as a through trunk line. To avoid hurt to 
themselves, and, at the same time, compel the St. L., A. 
4 T. H. R. R. Co. to submit to a change of the contract 
in their interest or be driven into bankruptcy, they held 
possession of the leased line, continued using and oper- 
ating it, and kept all its gross earnings. Not one dollar 
of this:$164,062.82 has yet been paid. Can a Court of 
Equity say that this money, with interest thereon, ought 
not to be paid? Willa Court of Equity permit the Indi- 
anspolie and St. Louis Railroad Company to appropriate 
this money to its own use and benefit and to the use and 
benefit of its bondholders, and then refuse to require pay- 
ment of it out of proceeds of sale? The entire sum thus 
wrongfally withheld, together with interest thereon, is 
jastly due to the St. L., A. & T. H. R. R. Oo., not as. an 
ornilinary debt, but as trust mon; wrongfully retained and 
snlasofully appropriated to the use and benefit of the Indian- 
wpolis end St. Louis Railroad Company and its bendhelders. 


The St. L., A. & T. H. R. R. Oo. has only received 
$141,156.11 for the use of its one hundred and ninety- 
three miles of railroad, and its equipment, for the entire 
year 1878. (Record p. 78, Exhibit “8.”) 

Now let us see what the bondholders of the Indian- 
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apolis and St. Louis Railroad Company received during 
that same year. They received in bond interest $154, 
595.00. (Record p. 52, Exhibit D,“ p. 78, Exhibit “S”) 
They received in payment to mortgage bond sinking 
fund $5,810.00. (Record p. 58, Exhibit F.“) They re- 
ceived in additions and improvements to the mortgaged 
property $7,744.25, (Record p. 58, Exhibit “E.”) making 
a total paid to, and for the benefit of, the bondholders 
in the year 1878 of $168,149.25. 


But a computation upon the transactions of the 
two years 1878 and 1879, taken together, will better 
illustrate the fact that this trust fund reserved by the 
lease to the lessor has been not only wrongfully with- 
held and appropriated by the Indianapolis and St. Louis 
Railroad Company, but that this fund has gone directly 
into the pockets of the bondholders of the Indianapolis 
and St. Louis Railroad Company either in cash paid on 
bond interest, or in values added to the mortgaged 
estate. The reason that it is proper to take into this 
computation the two years 1878 and 1879 arises from 
the fact that the 30 per cent. of the gross earnings 80 
wrongfully withheld by the Indianapolis and St. Louis 
Railroad Company came into its treasury too late to be 
expended for the benefit of the Indianapolis and St. 
Louis Railroad Company in improvements upon its 
mortgaged property until the following year. The year. 


. after it had wrongfully closed its hands upon $164,052.82 


belonging to the St. L., A. 4 T. H. R. R. Co. as its 30 
per cent. of ‘the gross earnings on the leased line from 
April Ist to October 26, 1878, the Indianapolis and St. 
Louis Railroad company expended $180,477.60 in new 
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construction, improvement and equipment on its road 
from Indianapolis to Terre Haute, being almost as much 
as had been expended in the four years next preceeding 
1878. (Record p. 53, Exhibit E.“) 
The computation for the two years 1878 and 1879 

is as follows: 
Interest paid by the Indianapolis and St. 

Louis Railroad Company on mortgage 

bonds, (Record p. 52, Exhibit “D.”)......... $263,795.00 
Amount paid to mortgage bond sinking fund 

during same period, — p. 53, Ex- 

l 7. J. — n T 5, 810.00 
Amount paid for new construction, additions, 

new equipment and improvements during 

same two years, (Record p. 58, Exhibit 

„ ces 188,221.85 


Making total paid for benefit of bondholders 
during the two years,......... — coveecees $107,826.85 
During this two years the total amount advanced to 
the Indianapolis and St. Louis Railroad Company by 
the bondholding guarantor companies was $95,306.24. 
(Record pp. 48, 49.) Subtracting these advances from 
the total amount paid out for the benefit of the bond- 
holders during the two years, leaves a total received by, 
and paid out for the benefit of the bondholders, over 
and above all advances received from the O., C., C. & I. 
Ry. Co. and the Penn. R. R. Co. of $812,520.61. Every 
dollar of this $812,520.61 was paid out of gross 
earnings received by the Indianapolis and St. Louis 
Railroad Company from the operation of the line from 
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Indianapolis to St. Louis, which groes earnings included 
the 8164, 052.82 wrongfully withheld from the Bt. * A. 
& T. H. R. R. Co. 

During this same two years, 1878 and 1879,—the 
St. L., A. & T. H. R. R. Co. only received $441,988.21 
on rent for the leased line and equipment, 98, O68. 79 
less than the minimum rent for one year, according to 
the terms of the lease. 


The bondholders of the seventy-one miles from 
Indianapolis to Terre Haute have received during these 
two years $312,520.61, over and above all advances made 
by the guarantor companies, every dollar of which 
$312,520.61 ought to have been applied to payment of 
rent due the leased line as part of the operating ex- 
penses of the Indianapolis and St. Louis Railroad Com- 
pany; while the owners of the one hundred and ninety- 
three miles of the leased line have only received for the 
use of their road and equipment during the two years 
$441,988.21. Can a Court of Equity say that is equita- 
ble and right? 

‘As before stated, there can be no doubt about the 
fact that the Circuit Court rendered the decree, the re- 
versal of which is asked by this appeal, because the 
Court had already rendered the decree of July 26, 1882, 
for the same indebtedness. Does anyone doubt but that 
if the Circuit Court had believed the decree of July 26, 
1882, would be reversed as to the guarantor Companies, 
it would have rendered a very different decree upon the 
intervening petition of the St. L., A. & T. H. R. R. Co. 
from the decree here appealed from? 

The purpose of this argument has been to show, 


First. That the St. L., A. 4 T. H. R. R. Co. is in 
equity entitled to just and fair compensation. for the 
use’ of ite railroad, equipment and franchises as upon 
quantum meruit, even if the lease is entirely disregarded. 
Second. That the minimum rent: of $460,000 per 
annum, in monthly payments of $87,500, is no more 
than just, fair and equitable compensation for the use of: 
the leased line upon quantum meruit. 

Third. That the St. L., A. & T. H. R. N Co. is en- 
titled to payment, of the $664,974.70 decreed due it by 
the decree of July 26, 1882, with interest thereon, out 
of the proceeds of the sale of the railroad and property 
of the Indianapolis and St. Louis Railroad Company in 
preference to payment of the mortgage bonds: 

1. Because it is an unpaid operating expense of the 
Indianapolis and St. Louis Railroad Company, there 
having been gross earnings abundant to pay all operat- 
ing expenses, including rent of the leased line. 

2. Because it is a debt justly due to the St. L., A. 
& T. H. R. R. Co. as a: connecting line. 


& Because groes earnings lawfully applicable only 
to operating expenses, until every operating expense 
has been fully paid, have been diverted to the benefit of 
„the bondholders of the St. L., A. & T. H. R. R. Co., in 
payment of bond interest, and in adding increased value 
to the mortgaged property by additions and improve- 
ments, to an amount sufficient to have paid the debt 
now due to the St. L., A. & T. H. R N Co. many 
times. | 

Fourth. That the CO., O., C. & L Ry. Oo., in resist- 
ing payment of the debt due the St. L., A. 4 T. L. N. 
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R. Co. in preference to the payment of the second and 
third mortgage bonds, does not stand before a Court of 
Equity in the position of simply an ordinary bondholder ; 
and that the peculiar relations existing between the C., 
C., C. & I. Ry. Co. and the Indianapolis and St. Louis 
Railroad Company, as disclosed by this litigation, greatly 
strengthen the equity in favor of the St. L., A. & T. H. 
R. R. Co. in its claim for preference in payment over 
the mortgage bonds. 

Fifth. That the St. L., A. & T. H. R. R. Co. is 
entitled to payment of $164,052.82, with interest thereon, 
from October 26, 1882, out of the proceeds of sale, be- 
cause that amount is 80 per cent. of the gross earnings 
earned on the track of the leased line from April 1, 
1878, to October 26, 1878, and is trust money reserved by 
the lease belonging to the St. L., A. & T. H. R. R. Co., 
collected, withheld and wrongfully appropriated to its 
own use and benefit by the Indianapolis and St. Louis 
Railroad Company. 

It can not be possible that a Court of Equity will 
permit the Indianapolis and St. Louis Railroad Company 
and its chief bondholder, the C., C., C. & I. Ry. Co., to 
appropriate to their benefit a sam of money now aggre- 
gating, with its interest, over $750,000 justly and equit- 
ably belonging to the St. L., A. & T. H. R. R. Co. 

The St. L., A. & T. H. R. R. Co. asks that the de- 
cree here appealed from may be reversed, and that the 
Circuit Court may be directed to enter a decree provid- 
ing for payment of the amount decreed due to it by the 
decree of July 26, 1882, out of the proceeds of sale of 
the railroad and property of the Indianapolis and Bt. 
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Louis Railroad Company remaining undistributed, in 
preference to payment of. the second and third mortgage 
bonds: Or, if thie Court shall be of the opinion that the 
amount decreed due to the St. L., A. & T. H. R. R. Co. by 
the decree of July 26, 1882, is excessive and more than 


a just and fair compensation for the use of its railroad, 


equipment and franchises; that in that event the decree 
appealed from may be reversed with directions to the Cir- 
cuit Court to take additional testimony touching the 
fair and just amount that ought in equity to be paid to 
the St. L., A. 4 T. H. R. R. Co. for the use of its said 
railroad, equipment and franchises, and decree payment 
of the amount found due upon such further inquest out 
of the proceeds of sale in preference to the second and 
third mortgage bonds. 
Respectfully submitted, 
JoszPu E. McDonaxp, 
| Jom M. Burns, 
Solicitors for the St. L., A. § T. H. R. R. Co. 

By Jom M. Bumm. 

Inpranapouis, Inp., January 16, 1888. 
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APPENDIX. 


Fovat Decree or tHE Untrep States Cmourr Court m 
Causs or Sr. Louis, Al rom anp TerrE Hautes Ran- 
ROAD CoMPANY vs. INDIANAPOLIS AND St. Louis Ran- 
ROAD CoMPANY ET AL., RENDERED JULY 26, 1882. 


“Now on this day comes the complainant, by its 
solicitors, and come the defendants, The Indianapolis and 
St. Louis Railroad Company, The Lake Shore and Mich- 
igan Southern Railroad Company, The Cleveland, Colum- 
bus, Cincinnati and Indianapolis Railway Company, The 
Pittsburgh, Fort Wayne and Chicago Railway Com- 
pany, The Pennsylvania Railroad Company, and The 
Pennsylvania Company, by their respective solicitors; 
and on the complainant’s motion it is ordered that com- 
plainant’s bill be dismissed as to said defendant, The In- 
dianapolis, Cincinnati and Lafayette Railroad Company ; 
and the said several defendants above named, appearing 
herein by their said solicitors, withdraw all question 
made by the answers of said defendants, or either of 
them, or any other pleadings in this cause, or any evi- 
dence taken in the same, as to the jurisdiction of this 
Court over the person of the parties hereto, or any of 
them. And this cause coming on to be heard for final 
decree upon the bill of plaintiff, the respective answers 
thereto filed by the Indianapolis and St. Louis Railroad 


Company, the Lake Shore and Michigan Southern Rail- 
road Company, the Cleveland, Columbus, Cincinnati and 
Indianapolis Railway Company, the Pittsburgh, Fort 
Wayne and Chicago Railway Company, the Pennsylva- 
nia Railroad Company, and the Pennsylvania Company, 
the several replications to said answers, the several. 
exhibits filed in said cause, and the evidence taken and 
reported, and the Court being fully advised in the 
premises, upon consideration thereof doth find, adjudge 
and decree that the equity of this cause is with thecom- 
plainant as against the said defendants, The Indianapo- 
lis and St. Louis Railroad Company, The Cleveland, Co- 
lumbus, Cincinnati and Indianapolis Railway Company, 
The Lake Shore and Michigan Southern Railroad Com- 
pany, The Pittsburgh, Fort Wayne and Chicago Rail- 
way Company, The Pennsylvania Railroad Company, 
and the Pennsylvania Company. And the Court further 
finds, adjudges and decrees as follows: 


“ First. That the lease and operating contract of 
September 11, 1867, mentioned and set forth in com- 
plainant’s bill of complaint, is a legal, valid and binding 
contract between the parties thereto. 


* Second. That the agreement of guaranty, dated 
the 11th day of September, A. D. 1867, mentioned and 
set forth in complainant’s bill of complaint, is a legal, 
valid and binding contract by and between the parties 
thereto; that by the terms of said agreement of guaranty 
the liability thereunder is several and not joint; that 
the liability of the Pittsburgh, Fort Wayne and Chicago 
Railway Company under said agreement of guaranty, as 
the party of the second part thereto, is for the equal 


one: third part of any and all damages arising from any 
default of the said Indianapolis and St. Louis Railroad 
Company, its successors or assigns, in the full perform- 
_ ance of each and every of the conditions and stipula- 
tions of the said lease and operating contract of Sep- 
tember 11, 1867; that the liability of the Cleveland, 
Columbus, Cincinnati and Indianapolis Railway Com- 
pany (the successor of the Bellefontaine Railway Com- 
pany, and the Cleveland, Columbus and Cincinnati Rail- 
road Company,) and the Lake Shore and Michigan 
Southern Railroad Company, (the successor of the 
Cleveland, Painesville and Ashtabula Railroad Company 
and the Lake Shore Railroad Company) jointly consti- 
tuting the party of the third part in said agreement of 
guaranty, as for the equal one-third part of any and all 
damages arising from any default of the said Indianapo- 
lis and St. Louis Railroad Company its successors or 
assigns, in the full performance of each and every of 
the conditions and stipulations of the said lease and 
operating contract of September 11, 1867. 


“ Third. And the Court further finds, adjudges and 
decrees that there is now due to the complainant from 
the Indianapolis and St. Louis Railroad Company of the 
minimum rent reserved by the said lease of September 
11, 1867, up to July 1, 1882, the sum of five hundred 
and forty-one thousand three hundred and fifty-eight 
and 28-100 dollars ($541,358.28) as principal, which said 
principal sum due on minimum rent reserved by said 
lease is here now in open court agreed to be correct by 
each and every of the parties hereto; and the Court 
finds that the complainant is entitled to interest upon 
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the amount so found due it for rental from the time the 
same became due under the terms of said lease, and that 
such interest up to this date amounts to the sum of one 
hundred and twenty-three thousand five hundred and 
sixteen and 47-100 dollars ($123,516.47), making the 
total amount due complainant, principal and interest, as 
aforesaid, the sum of $664,874.70. 

“Tt is therefore ordered and decreed that the said 
defendant, The Indianapolis and St. Louis Railroad 
Company, do, within sixty days from and after the date 
of this decree, pay the said complainant the said sum of 
six hundred and sixty-four thousand eight hundred and 
seventy-four and 70-100 ($664,874.70) dollars in full of 
amount due complainant, as aforesaid under the terms 
of said lease. 

“And the Court farther finds that the said defendant 
The Indianapolis and St. Louis Railroad Company, col- 
lected and received the entire gross earnings of that por- 
tion of complainant’s railroad embraced and described 
in said lease from the Ist day of April, 1878, until the 
26th day of October, 1878, and has never paid to or for 
the benefit of the said complainant any part of the 80 
per cent. of the gross earnings received as last aforesaid. 


“And the court further finds that thirty per cent. of 
the gross earnings of the said leased line so collected, 
received, and withheld by the said defendant, the Ind- 
ianapolis and St. Louis Railroad Company, from said 
Ist day of April, 1878, until the 26th day of October, 
1878, amounts to the sum of one hundred and sixty-four 
thousand and fifty-two and 82-100 dollars ($164,052.82,) 
the same being a part of the aggregate amount herein 
due. 
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“Fourth. And the Court further finds, adjudges and 
, decrees that the Pennsylvania Railroad Company herein, 


s leasee of the Pitteburgh, Fort Wayne and Chicago 


Railway Company, by virtue of its contract and stipula- 
tions with said Pittsburgh, Fort Wayne and Chicago 
Railway Company, is bound by the terms of the said 
agreement of guaranty of September 11, 1867, and is 
obligated to make good the stipulations therein contained 
made by the said Pittsburgh, Fort Wayne and Chicago 
Railway Company. 

“It is therefore ordered, adjudged, and decreed that 
the Pittsburgh, Fort Wayne and Chicago Railway Com- 
pany and the said Pennsylvania Railroad Company, its 
lessee, do pay to the complainant, the one-third part of 
whatever sum of said $664,874.70 found and decreed due 
from said Indianapolis and St. Louis Railroad Company 
for and as the unpaid minimum rent reserved by said 
lease which may remain due and unpaid by said Indian- 
apolis and St. Louis Railroad Company at the expiration 
of sixty days from and after the date of this decree, and 
for and in full payment and discharge of the liability of 
said Pennsylvania Railroad Company as aforesaid for 
the said Indianapolis and St. Louis Railroad Company 
for and on account of default aforesaid of the said Ind- 
ianapolis and St. Louis Railroad Company under said 
lease. 


“And the Court further finds that the bonds and 
stock of the Pennsylvania Company are all held and 
owned by the Pennsylvania Railroad Company, and that 
their interests are substantially identical, and that the 
same equity exists in complainant against the said Penn- 


— 


sylvania Company as against the Pennsylvania Railroad 
Company. | 
‘‘ It is therefore ordered, adjudged, and decreed by 


the Court that until the payment aforeeaid ordered to be 


made by the Pittsburgh, Fort Wayne and Chicago Rail- 
way Company and the Pennsylvania Railway Company 
is made in full said two last named companies and the 
said Pennsylvania Company shall be, and are hereby, 
enjoined and restrained from receiving any dividends on 
any stock or interest or principal on any bonds of said 
Indianapolis and St. Louis Railroad Company now held 
by them or either of them. 


64 The Court further finds, adjudges, and decrees that 
the Cleveland, Columbus, Cincinnati and Indianapolis 
Railway Company and the Lake Shore and Michigan 
Southern Railroad Company, jointly as one party thereto, 
are bound by the said agreement of guaranty of Sep- 
tember 11, 1867, and that they jointly do pay, or cause 
to be paid, to the complainants the one-third part of 
whatever sum of said ($664,874.70) found and decreed 
due from said Indianapolis and St. Louis Railroad Com- 
pany to complainant on the minimum rent reserved by 
said lease which may remain due and unpaid by said 
Indianapolis and St. Louis Railroad Company at the 
expiration of sixty days from and after the date of this 
decree, as and for and in full payment and discharge of 
the joint liability of said Cleveland, Columbus, Cincin- 
nati and Indianapolis Railway Company and said Lake 
Shore and Michigan Southern Railroad Company as 
guarantors for the Indianapolis and St. Louis Railroad 
Company under said lease, for the default aforesaid of 
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the Indianapolis and St. Louis Railroad Company under 
pid lease; and until such payment is made in full said 
duo last-named companies shall be and are hereby en- 
joined and restrained from receiving any dividends on 
any stock or interest or pri ipal on any bonds of said 

i ‘3 and St. Louis Railroad Company now held 
by them, or either of them.” 
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Certified copies of order appointing John H. Dev- 
ereux Receiver of the Indianapolis and St. Louis Rail- 
road Company: Final decree of foreclosure and sale of 
the Indianapolis and St. Louis Railroad, property and 
franchises; and bond securing payment of purchase 
money bid at foreclosure sale of Indianapolis and St. 
Louis Railroad, property and franchises; said order, 
decree and bond being entered of record in the cause of 
‘Hinman B. Hurlbut, Trustee, v. The Indianapolis and 
St. Louis Railroad Company,” in the Circuit Court of 
the United States for the District of Indiana. 


C Hinman B. Hunrnur, 
Complainant, 
vs. Chancery. No. 7418. 
INDIANAPOLIS AND Sr. Louis 
RaiLROAD CoMPARY. 


“And now, on this day, the Court being sufficiently 
advised, upon the motion of the complainant for the 
appointment of a Receiver, heretofore submitted to the 

Court upon the bill and exhibits, filed by the said com- 

-plainant, and the answer of said defendant, and the afſi- 

davits, filed by said complainant and said defendant, and 
the Court having heard argument thereon : 

“It is ordered and decreed by the Court, that John 
H. Devereux be appointed, upon giving security in the 


=_ 


sum of one hundred thousand dollars ($100,000) Re- 
ceiver herein, to take possesion of the money and assets, 


real and personal, road-bed, road, iron, ties, lands, right 


of way, mines, rolling stock, leases, franchises, and all 
other rights and property whatsoever of the said Indi- 
anapolis and St. Louis Railroad Company, wherever the 
same may be found, with power to manage, control and 
exercise all the franchises whatsoever of said railroad com- 
pany, and with power to prosecute, defend and continue 
all suits brought by or against the said railroad company, 
whether heretofore or hereafter commenced, and whether 
in the name of said railroad company or otherwise; to 
defend all suits brought against him as such Receiver, 
or affecting his Receivership, and to bring such suits in 
the name of said railroad company as he may be ad- 
vised by counsel to be necessary and proper in the dis- 
charge of the duties of his office, and for acquiring, 
securing and protecting the assets, franchises, property 
and rights of said railroad company. 

“ And it is further ordered that the said defendant, 
the Indianapolis and St. Louis Railroad Company assign, 
transfer and deliver over to such Receivor all the prop- 
erty, real and personal, wheresoever found, and all con- 
tracts for the purchase of land, and all leases of rail- 
roads, and all contracts with other railroad companies, 
and all other equitable interests, things in action, and all 
other effects which belong to or were held in trust for 
said defendant, the Indianapolis and St. Louis Railroad 


Company, or in which it has any beneficial interest, and 


that said defendant deliver over in like manner all books, 
vouchers, accounts and records belonging to said Indi- 
anapolis and St. Louis Railroad Company. 
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And it is farther ordered that said Receiver have 
fall power and authority to inquire after, receive and 
take possession of all such property, debts, equitable in- 
teresta, things in action, and other effects, and for that 
purpose to examine said defendant, its officers and such 
other persons as he may deem proper, on oath, before 
the Master of this Court, from time to time, as he may 
deem necessary, 

It is farther ordered that the said Receiver is here- 
by required and directed, as such Receiver, to keep a 
full and accurate account of all his acts and deings as 
such Receiver, and to report the same to this Court, 
from time to time, as he may be hereafter directed by 
order of this Court, and in the meantime and until oth- 
erwise ordered by the Court, to run, operate and manage 
the railroad of the said defendant Railroad Company, 
and to manage and control all the property and affairs 
of said defendant Railroad Company, including the rail- 
road now held and operated by said defendant under a 
lease from the St. Louis, Alton and Terre Haute Rail- 
road Company. But it is expressly provided that noth- 
ing in this order shall in any manner effect the right 
of the St. Louis, Alton and Terre Haute Railroad Com- 
pany to require the payment of thirty (80) per cent. of 
the gross earnings of said St. Louis, Alton and Terre 
Iiaute Railroad, monthly, to said lessor, according to 
the order of the Court heretofore made and now in 
force, in the suit of the St. Louis, Alton and Terre Haute 
Railroad Company vs. The Indianapolis and St. Louis 
Railroad Company (No. 6257 of this Court), and the 
Receiver herein shall comply with the terms of said 
order in said last named cause. 


Pas 


4 And said Receiver is hereby authorized and em- 
powered to employ such counsel and attorneys, as he 


may deem necessary, to manage in his behalf such suits 


and other affairs as have arisen or may arise, and to ad- 
vise such Receiver in relation to the performance of his 
duties therein. 

“ And it is further ordered, adjudged and decreed that 
said Receiver may use the moneys of said defendant 
Railroad Company for any and all the purposes stated in 
the foregoing provisions. 

And the said Receiver is ordered, within ten days 
from this date, to file in this Court a schedule of all the 
debts of said company, and this Court expressly reserves 
to itself the right and power to make such orders and 
decrees touching the payments of the debts of the said 
Indianapolis and St. Louis Railroad Company, incurred 
in the management and operation of said railroad prior 
to the appointment of said Receiver, as may be equita- 
ble and just. 

4 And said Receiver shall not borrow money or issue 
certificates of indebtedness except upon the order of the 
Court.” 
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“In the Circuit Court of the United States. 


DISTRICT OF INDIANA. 0 


HAN B. H uns nur, 5 
Complainant. 
vs. > Decree. 


Tue INDIAXATOLIS & Sr. Louis 
Ra noaD Co., Defendant. 


This day came the complainant by his attorneys of 
record, 8. Burke and Baker, Hord & Hendricks, and the 
defendant came by its attorney and solicitor, John T. 
Dye, and thereupon this action came on to be heard to 
the Court upon the bill of complaint of the plaintiff, the 
answer of the defendant, the Indianapolis and St. Louis 
Railroad Company, the exhibits and testimony in the 
case, and was argued by the attorneys and solicitors of 
the parties. 

Upon full consideration and hearing of which ac- 
tion, the Court finds: That the allegations, statements and 
charges in the bill of complaint filed by the plaintiff as 
surviving Trustee aretrue. And the Court further finds 
that the first mortgage upon said railroad is for the sum 
of two million dollars. That it was executed under date 
of July 1, 1869, to Geo. W. Cass and Stillman Witt, as 
Trustees, a true copy of which mortgage is made a part 
of the bill of complaint as Exhibit (B,“ and the Court 
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| further finds that the entire issue of bonds made by the 
-baid railroad company under said mortgage was two 
thousand of one thousand dollars each and that all of 
said bonds are outstanding and unpaid and constitute, 
together with the back interest or unpaid coupons 
thereon, the first lien upon said railroad, its road-bed, 
stations, equipments and real and personal property of 
every description. And the Court further finds that 
said mortgage was executed to secure the payment of 
said two thousand bonds of one thousand dollars each 
with interest warrants or coupons as in said mortgage 
stated, and that the principal sum secured by said 
mortgage will become due and payable in the year 1919. 
That said mortgage draws interest at the rate of seven 
per cent. per annum, payable semi-annually upon the 
first day of July and January of each year succeeding 
the date of said mortgage. That the interest warrants 
and coupons falling due up to and including the first 
day of May, 1882, have been paid in full except the sum 
of one hundred and thirty-one thousand, one hundred 
and ten dollars, due upon interest which remains wholly 
unpaid and the interest warrants or coupons securing 
the same remain outstanding, and the sum of two million 
dollars principal secured by said mortgage and the sum 
of one hundred and thirty-one thousand one hundred 
and ten dollars, ($131,110,) due upon the coupons or 
interest warrants secured thereby constitutes and is the 
first lien upon the railroad, its property and effects above 
mentioned. That said mortgage last mentioned was 
duly issued by the defendant and duly recorded as re- 
quired by law and constitutes in all respects a valid ob- 
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ligation against the defendant. And the Court further 
finds that the mortgage in said bill of complaint men- 
tioned, executed on the first day of October, 1870, to the 
Trustees, Thomas A. Scott and Oscar Townsend and 
made a part of the bill of complaint as Exhibit C, 
constitutes the second lien upon the mortgaged premises 
and property described therein, being the railroad of 
defendant therein described, together with all its appur- 
tenances and real and personal property of every kind 
and description. That the said mortgage last mentioned 
was made to secure the payment of one million dollars 
with interest thereon as shown by said Exhibit “C” and 
by said bill of complaint. That the said mortgage was 
intended to and does secure the payment of one thousand 
bonds issued by the defendant for one thousand dollars 
each, with interest from and after the first day of Octo- 
ber, 1870, at the rate of 7 per centum per annum, the 
interest being payable semi-annually at the Union Trust 
Company in the City of New York, and the principal 
of said bonds to fall due on the first day of October, 
(1900) one thousand nine hundred. That the whole of 
said one thousand bonds are outstanding and unpaid, 
together with the interest thereon, except ($94,000,) 
ninety-four thousand dollars paid by the sinking fund, 
at the rate of seven per centum per annum payable semi- 
annually from the first day of January, 1878, and which 
sum of nine hundred and six thousand ($906,000) dollars, 
principal, and two hundred and ninety-one thousand, 
seven hundred and forty-five and ninety-seven one hun- 
dreths dollars, unpaid interest, making the aggregate 
sum of one million one hundred and ninety-seven thou- 


rin § 
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and seven hundred and forty-five dollars and nihety- 


even cents ($1,197,745.97) constitutes the second 


lien upon said railroad, its appurtenances and real and 
personal property described in said mortgage in said 
bill of complaint mentioned as Exhibit “C.” That said 
last mentioned mortgage was in all respects regularly 
and legally issued and recorded and constitutes the 
second lien upon said railroad, its appurtenances and 
real and personal property of every name and nature. The 
property covered by said several mortgages as shown 
thereby being all and singular, the railroad of said Indian- 
apolis and St. Louis Railroad Company constructed at the 
date of said last mentioned mortgage or thereafter to be 
constructed from Indianapolis in the State of Indiana, to 
the state line of Illinois at or near where the St. Louis, Al- 
ton and Terre Haute Railroad intersects thesame or which 
should thereafter be acquired and appropriated for the 
purpose of a right of way for a single or double track 
railroad and all sidings and other tracks with all the 
appurtenances thereunto belonging and also all the lands 
acquired and appropriated, or which should thereafter 
be acquired and appropriated for tracks, depots, engine 
houses, car houses, station houses, warehouses, machine 
shops, work shops, superstructures, erections and fix- 
tures, and also all and singular the franchises, rights and 
privileges, owned at the date of said mortgage, possessed 
or acquired by said Indianapolis and St. Louis Railroad 
Co. with the lands, tenements, hereditaments and real 
estate acquired and appropriated wheresoever and what- 
soever, then owned by said party of the first part or 
which should thereafter be acquired or owned by it; and 
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cars, freight cars and all other cars, carriages, tools, 
machinery and equipments for said railroad and then 
owned or which should thereafter be owned or acquired 
by said party of the first part and also all goods and 


chattels owned at the date of said mortgage or which 


should thereafter be owned by said party of the first part 
and in any way relating or pertaining or belonging to or 
connected with said railroad or the running and opera- 
tion of the same, together with all rents, issues, incomes, 
profits, money, rights, benefits and advantages derived 
or to be derived, had or received therefrom by said party 
of the first part, in any way whatsoever thereunto be- 
longing or in any wise appertaining. 

“ The Court further finds that the defendant, The In- 
dianapolis and St. Louis Railroad Company, in and by 
said indenture of mortgage, bound and obligated itself in 
every year, commencing from the first day of October, 
1875, to reserve and pay over within ninety days after 
the expiration of the year to the parties of the second 
part, the trustees aforesaid, the sum of twenty dollars 
upon each bond secured by said last mentioned mort- 
gage, being two per cent. upon the aggregate of the 
bonds thereby secured, and such additional sum as 
should be equal to the semi-annual interest upon such 
bonds as shall have been redeemed or purchased by the 
said trustees by the application of the sinking fund 
thereby provided, reference being had to the said mort- 
gage for a more detailed statement of the obligation of 
the defendant in that respect. And the Court further 
finds that said last mentioned mortgage contained the 
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further condition; that is to say, that in case the said 
defendant, the Indianapolis and St. Louis Railroad Com- 
‘pany should, for the space of ninety days, make default 
in the payment of the semi-annual interest to become 
due upon any or either of said one thousand mortgage 
bonds, and in the payments to the sinking fund provided 
for in said mortgage, or any of them, then after the lapse 
of said ninety (90) daysthe whole principal sum, men- 
tioned in each and all of said one thousand mortgage bonds 
should forthwith become and be dueand payable, and the 
lien orincumbrance created by said mortgage for the secu- 
rity and payment thereof in that event might be at once 
enforced, anything in said bonds or in the mortgage con- 
tained, to the contrary notwithstanding. 

“ And the Court further finds that the defendant has 
not at any time since January 1, 1878, paid over to the 
trustees mentioned in said mortgage, or to the complain- 
ant as the successor or surviving successor of said trus- 
tees, nor has it paid to any trustee, or person or persons 
or been ready to pay to the trustees or to the complain- 
ant or to any trustee or other person or persons, any 
money whatever upon account of the sinking fand pro- 
vided for and stipulated to be paid in said indenture of 
mortgage last mentioned. And the Court further finds 
that the defendant, The Indianapolis and St. Louis Rail- 
road Company, has utterly and entirely failed to pay any 
interest upon said bonds secured by said last mentioned 
mortgage since the first day of January, 1878, and that 
the coupons or interest warrants upon said bonds, at the 
rate of interest in said mortgage mentioned, are out- 
standing, and none of them have been paid since the 
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first day of January, 1878, and that the whole amount 
of interest in arrears upon said bonds, up to the second 
day of May, 1882, being the first day of this term, 
amounts to the gross sum of two hundred and ninety- 
one thousand seven hundred and forty-five and ninety- 
seven one-hundreths dollars ($291,745.97), no part of 
which has been paid, and no part of which the defend- 
ant has been ready or offered to pay; whereby, and by 
reason of the conditions of said mortgage, and the de- 
fault of the said defendant to make payment according 
to the terms thereof, the whole amount of the principal 
of said bonds secured by the mortgage last mentioned, 
has become due and payable, making the aggregate sum 
due upon said second or last mentioned mortgage the 
sum of one million one hundred and ninety-seven thou- 
sand seven hundred and forty-five and ninety-seven 
hundreths dollars ($1,197,745.97), with interest thereon 
from the second day of May, 1882, being the first day of 
the term of this Court. 


“ And the Court further finds that the defendant did 
duly execute the indenture of mortgage mentioned in 
said bill of complaint, marked Exhibit “A.” That said 
mortgage was duly executed to the trustees therein men- 
tioned as stated in said bill of complaint, and that said 
last mentioned mortgage was made to secure the pay- 
ment of five hundred bonds of one thousand dollars 
each, numbered from one to five hundred inclusive, to- 
gether with eight per cent. interest thereon, to be paid 
semi-annually. That said mortgage was, in all respects, 
duly and legally issued and recorded as required by law. 
That said bonds, by their terms, fell due on the first day 
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July, 1881. That the interest warrants or coupons 
thereon have not been paid since the first day of January, 
1878, and that the whole amount of principal and inter- 
est upon said bonds secured by said last mentioned mort- 
gage, amounting to the aggregate sum of six hundred 
and ninety-nine thousand one hundred and sixty-four 


and seventy-six hundreths dollars ($699,164.76), is 
now due and unpaid, and constitutes the third lien upon 


said railway, its property, real and personal, above men- 
tioned, and which is more particularly described in said 
last mentioned mortgage, to which reference is hereby 
made. That the plaintiff is the solesurviving trustee in 
said second and third mortgages upon said property, and 
as such, entitled to prosecute this action and to a decree 
of foreclosure as such trustee. And the Court farther 
finds that by reason of the facts and premises aforesaid, 
that the complainant is entitled to a decree for the 
amount unpaid and due upon said several mortgages. 


‘“And it is therefore ordered and adjudged by the 
Court: That upon default of the defendant, the Indian- 
apolis and St. Louis Railroad Company, within ten 
days from the day of the entering of this decree, to pay 
to the Clerk of this Court said several sums of money 
due upon said mortgages constituting the second and 
third liens upon said railroad and real and personal 
property embraced in said mortgages, to-wit: the sum 
of one million, one hundred and ninety-seven thousand 
seven hundred and forty-five and ninety-seven hund- 
redths dollars ($1,197,745.27) upon said mortgage con- 
stituting the second lien upon said property, and secur- 
ing one million dollars and interest at seven per cent. 


And the sum of six hundred and ninety-nine thousand, 
one hundred and sixty-four and seventy-six hundredths 
dollars ($699,164.76), the full amount outstanding due 
and unpaid upon the said mortgage constituting the 
third lien upon said railroad and real and personal 
property and interest thereon at eight per cent. from the 
first day of this term, constituting the aggregate sum of 
one million, eight hundred and ninety-six thousand, 
nine hundred and ten and seventy-three hundredths dol- 
lars ($1,89¢,910.78), and interest as found due upon the 
respective amounts found due at the rate of interest above 
found due by the Court. That a precept of sale and a 
copy of this decree upon the demand and at the request 
of the solicitors forthe complainant or either of them 
be issued to William P. Fishback, the Master in Chan- 
cery of this Caurt, commanding him to advertise and 
sell to the highest bidder, according to law, the said 


railroad and all the appurtenances to the same belonging, 


subject only to the amount due upon the first mortgage 
upon said premises for principal and interest amounting 
as found by the Court to the gross sum of — 


dollars. And it is further ordered by the Court that 


the premises and property so mortgaged and to be sold 
subject to the amount due upon said mortgage securing 
two thousand bonds of one thousand dollars each and 
interest due upon the same, is described as follows, to- 
wit: All and singular the railroad of the said defen- 
dant, the Indianapolis and St. Louis Railroad Company, 
extending from the city of Indianapolis, in the State of 
Indiana, to the city of Turre Haute, Indiana, where the 
St. Louis, Alton and Terre Haute railroad intersects 
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the same, and all sidings, stations, station-houses, de- 
pots, side tracks, switches, branches and all appurte- 
nances thereunto belonging and also all the lands acquired 
and appropriated or owned by said railroad company 
for tracks, depots, engine houses, station houses, or 
other buildings or structures whatever, including car 
houses, store houses, work houses, machine shops, work 
shops, superstructures, erections and fixtures, and also 
all and singular the franchises, rights and privileges, now 
owned, possessed or acquired by said defendant, the 
Indianapolis and St. Louis Railroad Company, and all 
the lands, tenements, hereditatments and all real estate 
aquired and appropriated wheresoever and whatsoever 
and owned by said Indianapolis and St. Louis Railroad 
Company. And also all and singular the locomotives, 
tenders, passenger cars, freight cars, and all other cara, 
carriages, tools, machinery and equipments for said rail- 
road; and also all goods and chattels, fuel, stationery, 
supplies, and all other real and personal property of 
every name or description; and all money, bills re- 
ceivable, accounts, claims, choses in action, and personal 
and real property belonging to or connected with said 
railroad or the running and operating of the same, in- 
cluding the lease executed by the St. Louis, Alton and 
Terre Haute Railroad Company, of its line of railroad 
as described in said lease to said Indianapolis and St. 
Louis Railroad Company and hereinafter mentioned, 
with the right to operate said leased line of road in ac- 
cordance with and upon the terms and conditions of said 
lease, together with all rents, issues, incomes, profits, 
rights, benefits and advantages derived, or to 
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be derived, had or received therefrom or in 
any way whatsoever belonging or pertaining to 
said Indianapolis and St. Louis Railroad, sub- 
ject only to the amount due and owing and secured by 
the first lien upon said property as found and ascer- 
tained by this Court. It is further ordered by the Court: 
That the said property shall be sold at the north front 
door of the United States Court and Post Office Build- 
ing in the city of Indianapolis, to-wit: the west door of 
said Court House on Market Street in said City. That 
before offering the same for sale, the said Master Com- 
missioner shall advertise such sale in one or more daily 
newspapers, printed and published in the cities of New 
York, Indianapolis and St. Louis, for at least thirty days 
prior to such sale, such advertisement to be inserted in 
each of said papers at least once a week for at least four 
weeks preceeding the time fixed for such sale. It is fur- 
ther ordered and decreed by the Court that the property so 
ordered to be sold subject to said prior lien, shall be sold 
in gross and to the highest and best bidder. It is fur- 
ther ordered that the purchaser at such sale shall pay 
into Court to be applied upon the purchase money of 
said premises and property, the sum of one hundred 
thousand dollars upon the receipt of his bid upon the 
day of sale. And upon the refusal of the purchaser to pay 
. to the Master the said sum of one hundred thousand 
dollars and to execute a bond to be approved by the 
Court for the payment of the residue of said purchase 
money as the Court may order, the bid and sale so made 
shall be void and the said property shall be again im- 
mediately offered by said Master or struck off to the 


highest and best bidder complying with the order of this 
Court in the deposit and payment to the Master of said 
sum of one hundred thousand dollars. And it is further 
ordered and decreed by the Court that after the pay- 
ment of said sum of one hundred thousand dollars, pur- 
chase money upon the sale of said premises by the pur- 
chaser thereof, that the residue of the purchase money, 
or such portion thereof as may not be required by the 
Court to be paid in cash shall be secured by a bond to 
be approved by the court, for the payment thereof, at 
such time or times as the Court may order. The Court 
reserves to itself the right by subsequent order or orders 
to distribute the proceeds of the sale of said railroad and 
property connected therewith and to make such further 
order and decree in regard to the distribution of the pro- 
ceeds of sale as may to the Court seem just and equitable. 

“Tt is further ordered that the costs of this proceed- 
ing and the fees and expenses of the Master connected 
with the sale of said property and the advertising ex- 
penses and all other legal and proper expenses connec- 
ted with the sale and foreclosure of said mortgages shall 
be first paid out of the purchase money of said railroad 
and appurtenances and the balance applied as the Court 
shall direct and it appearing to the Court that the bonds 
and securities secured by said second and third mort- 
gages and constituting the second and third liens upon 
said premises are held by divers and sundry people; it is 
ordered that before the payment and application of the 
proceeds of the sale of said mortgaged property upon 
said indebtedness, that the holders of said bonds shall 
deposit the bonds or coupons or other evidences of in- 


debtedness held by them, with the Clerk of this Court 
for cancellation or indorsement of the amount paid 
thereon; and that no money shall be paid or credit 
given upon such bonds out of the proceeds of the sale of 
said premises or out of the purchase money thereof, un- 
til such bonds and coupons or other evidence or evi- 
dences of indebtednes shall have been deposited with-the 
Clerk of this Court. It is further ordered by the 
Court, for the purpose of enabling all bond and 
security holders to prove their indebtedness against the 
proceeds of such sale of said mortgaged premises, or 
against said premises or otherwise, that the Court may 
be fully informed in respect to the indebtedness of said 
defendant company, that William P. Fishback be, and he 
is hereby appointed a Master Commissioner for the pur- 
pose of auditing the amount or amounts due to any 
bondholder, secured by said second or third mortgages. 
And that he is also authorized to hear evidence in sup- 
port of all claims of indebtedness in behalf of any cred- 
itor, secured or not, of said defendant company. And 
he is hereby required to make his report of his findings, 
together with the evidence in support of each claim, 
from time to time, to this Court as he shall be ordered, 


and to take such further proceedings for the ascertain- | 


ment of the amount of indebtedness, and the ownership 
of all claims and indebtedness against the said defend- 
ant company as the Court shall direct. 

And it is farther provided that if said sum herein- 
before ordered to be paid shall not be paid within ten 
days the Master is ordered to proceed, without delay, to 
advertise and sell said road upon Friday, July 28, 1882, 
unless otherwise ordered by the Court.” 
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BOND. 


Know All Men by These Presents: 

That we, the undersigned, E. B. Thomas, as princi- 
pal, and Stevenson Burke, H. B. Payne, Charles Hickox, 
and Amasa Stone, as sureties, are held and firmly bound 
unto Noble C. Butler, Clerk of the United States Cir- 
cuit Court for the District of Indiana, and his succes- 
sors in Office, in the sum of One Million Three Hundred 
Thousand Dollars ($1,300,000), lawful money of the 


United States, for the payment of which, well and truly 


to be made, we hereby jointly and severally bind our- 
selves, our heirs, representatives and assigns, firmly by 
these presents, without relief from valuation or appraise- 
ment laws. 

The conditions of the above obligation being such 
es on thetwenty-eighth (28th) day of July, 
1882, William P. Fishback, Master in Chancery of the 
United States Circuit Court for the District of Indiana, 
did sell, under a decree of said Court, entered on the 
twenty-second (22d) day of May, 1882, in a caudé where- 
in Hinman B. Hurlbut, Trustee, was plaintiff, and the 
Indianapolis and St. Louis Railroad Company was de- 
fendant, all and singular, the real and personal property, 
rights and franchises of said defendant, the Indianapolis 
and St. Louis Railroad Company, and the said E. B. 


Thomas became the purchaser thereof at a bid of One 
Million Three Hundred and Ninety-Six Thousand Dol- 
urs ($1,896.000.) 

And, whereas, by the terms of said sale the pur- 
chaser of said property was required to pay One Hun- 
dred Thousand Dollars ($100,000) of the amonnt bid by. 
him, in cash, to said Master on the day of sale, and 
afterwards, within twenty (20) days thereafter, execute 
a. bond to the-acceptance of said Court, for the payment 
of the reminder of the purchase: money. 

And, whereas, said E. B. Thomas did, in acceptance 
of the terms of sale, pay to said Master on the day of 
aale One Hundred Thousand Dollars ($100,000) of the 
purchase money. 

Now, if the said E. B. Thomas shall, within a time 
to be fixed by said Court, by entry to be made of record 
in-said cause, pay into the Clerk’s office thereof, the re- 
mainder of said purchase price of One Million Three 
Hundred and Ninety-Six Thousand Dollars ($1,396,000,) 
to-wit: The sum of One Million Two Hundred Ninety- 
Six Thousand Dollars ($1,296,000), according to the terms 
of the decree rendered in said cause on the twenty-second 
(22d) day of May, 1882, aforesaid, then this obligation to 
be null and ‘void, else in full force and effect. 

Dateg at Indianapolie, this twelfth (12th) day of 
August, 1882. 

E. B. Tuomas. Lau 
Stevenson Bun. [seat] 
H. B. Parez, = [mat] 
Cuarizs Hrcxox. [sat] 
Aus Stone. Lemar! 


Iw im Cracurr Court or tus Umm Sram 
For tus Disraicr or Inprana. 


I, Noble C. Butler, Clerk of the Circuit Court of 
the United States for the District of Indiana, hereby 
certify that the above and foregoing order appointing 
John H. Devereux, Receiver, the final decree of fore- 
closure, and the sale of the Indianapolis and St. Louis 
Railroad and franchises, and the bond given by E. B.. 
Thomas and others to secure the payment of the unpaid 
purchase money bid at said foreclosure sale of the Indi- 
anapolis and St. Louis Railroad and franchises, are true 
and correct copies of the said order, decree and bond as 
the same remain upon the files and of record in said 
Circuit Court of the United States for the District of 
Indiana, in the cause of Hinman B. Hurlbut, Trustee, 
vs. The Indianapolis and St. Louis Railroad Company, 
numbered 7418 in Chancery. 

Witness my hand and the seal of said Court this 
23d day of December, A. D. 1887. 
NOBLE C. BUTLER, Clerk. 
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PENNSYLVANIA RAILROAD 
COMPANY, APPELLEES. 7 


BRIEF IN BEHALF OF APPELLEES, 
BY 
JOHN T. DYE. 


STATEMENT OF THE CASS. 

This is an appeal from the decree of the Circuit Court of 
the United States for the District of Indiana, upon the inter- 
vening petition of the appellant, the St. Louis, Alton and 
Terre Haute Railroad Company, seeking to interpose its 


unsecured claim for rent of its road from April 1, 1878, to July, 
1882, under a lease to the Indianapolis & St. Louis Railroad 
Company, before the lien of the mortgage bonds of the lat- 
ter company upon the proceeds of the sale of its railroad under 
a decree of foreclosure. 

There is no claim in the intervening petition that there are 
any earnings or income of the receivership out of which this 
claim can be paid, but it is sought to subject to its payment 
the proceeds of the mortgaged property itself. The claims 
arising out of the use of appellant’s railroad by the receiver 
have been settled, and are not involved in this appeal. 

Exhibit D (printed record, p. 33), filed with the interven- 
ing petition, setting forth the items of the account against the 
I. & St. L. R. R. Co., shows that the appellant has already re- 
ceived for the use of tts road during the time embraced in said 
account, from May 1, 1878, to July 17, 1882, being four years 
and two and one-half months, the sum of $1,371,141.76, which 
is, upon an average for said time, about $27,157 per month. 
The appellant claims it should have received, under its lease, 
the sum of $37,500 per month, and sets forth that judgment has 
been rendered against the Indianapolis & St. Louis Railroad 
Company for the difference between the amount actually paid 
and the amount agreed to be paid by the terms of the lease, 
for the sum of $464,874.70, and seeks to have this judgment 
paid out of the proceeds of the sale before any payment is made 
upon the mortgage bonds held by these respondents. . 

This intervening petition does not rest upon any implied 
contract to pay a quantum meruit for the use of petitioner’s 
road, but seeks to interpose before the mortgage bonds a claim 
for a.balance due under an express contract of the Indianapo- 
lis & St. Louis Railroad Company as lessee, and sets up an alleged 
guaranty of that express contract by these appellees and 
others, which it is careful to recite has been adjudged to be 
valid and binding, and upon which judgments have been ren- 
dered against these appellees. It is not alleged in the 
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intervening petition that the use of appellant’s railroad from 
April 1, 1878, to July, 1882, was worth any more than the sum 
which the petition shows appellant has already received since 
May 1, 1878, and with which the I. & St. L. R. R. Co. is cred- 
ited in the account filed with said petition, to wit, $1,371,- 
141.76—about $322,588.23 per year. (Seerecord, p. 33.) 

As stated by counsel for appellant, on page 10 of his brief, 
the pleadings and evidence in the record of the former appeal 
from the decree against these appellees as guarantors of this lease 
were put in evidence under this intervening petition, and 
by stipulation were not printed again. (See record, p. 93, 
and pp. 45 and 46.) 

The Indianapolis & St. Louis Railroad Company was or- 
ganized on the 31st of August, 1867, under the laws of In- 
diana, to construct and maintain a railroad from Indianapolis 
to Terre Haute, in Indiana, a distance of seventy miles. 
Amongst its promoters and stockholders were Charles Butler, 
president, Russell Sage, Robert Bayard and Samuel J. Tilden, 
directors of the St. Louis, Alton & Terre Haute Railroad 
Company, appellant herein. They afterwards transferred this 
stock to appellees. (See printed record in former appeal, p. 
167.) 

The St. Louis, Alton & Terre Haute Railroad was at 
the time the lease was made in bad condition and required im- 
mediate assistance to put it in order, and the contract was con- 
sidered a favorable one to that company. (See testimony of 
H. C. Lord, former appeal, p. 181.) 

A letter from Charles Butler, president of St. L., A. & T. 
H. R. R. Co., dated August 12, 1867, printed in former rec- 
ord, p. 171, to J. Edgar Thompson, president of the appellee, 
the Pennsylvania Railroad Company, shows that the appellant 
was anxious to make the contract of lease set forth in the 
intervening petition, and pressed the appellee, the Penn- 
sylvania Railroad Company, to go on, when the latter 
declined to execute the second guaranty filed with the 
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intervening petition as Exhibit C. (See record, ſormer ap- 
peal, p. 171.) 

The Indianapolis & St. Louis Railroad Company built 
seventy miles of railroad, from Indianapolis to Terre Haute ; 
it was accepted as lessee by appellant in the contract set forth 
in the intervening petition, dated September 11, 1867; it 
advanced $500,000, according to the terms of the lease, to 
put appellant’s road in condition to do business; it paid 
its rent as it became due under said lease till April 1, 1878, 
when it failed to pay, and when demand was made of these 
appellees, as guarantors they insisted that the guaranty 
was not valid because the parties who asumed to execute 
the same in their behalf did so without authority; and, 
further, because their respective corporations had no power 
to make a contract subjecting the capital held by them under 
their charters for the maintenance and operation of their re- 
spective railroads to the maintenance and operation of another 
railroad in another State. The net earnings of the leased line, 
together with the net earnings of the lessor, were insufficient 
to pay the rental under the lease and the interest on the mort- 
gage bonds of lessee, and these appellees from time to time 
made advances to the lessee and had become very large cred- 
itors of the I. & St. L. R. R. Co., the floating debt due them 
from said company amounting to $1,457,170.24. 

At the time the lease was made there was but one railroad 
from Terre Haute to East St. Louis. “After the Vandalia,” a 5 
rival and parallel line, was built, and the business divided, u 
changed the value of the lease very much” (See testimony of 
H. C. Moore, superintendent of St. L., A. & T. H. R. R Co., 
record in former appeal, p. 228.) 

Up to April 1, 1878, the $500,000 had been advanced to 
put the leased line in order, and appellant had received its 
rent according to the terms of the lease, and, upon the failure 
of its lessee to pay, had the right to assume possession of its 
road. 

Instead of doing this, it brought suit against the lessee and 
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these respondents as guarantors to “compel them to perform 
their respective obligations and undertakings,” averring in the 
bill of complaint that the Indianapolis & St. Louis Railroad 
Company was in possession of its railroad, and that the interests 
of appellant required that the possession of such lessee should not 
be disturbed. (See paragraph 21, Bill of Complaint, printed 
record in former appeal, p. 11.) 

In that suit an order was made requiring the Indianapolis 
& &. Louis Railroad Company to pay 30 per cent. of the 
groes earnings of the leased line into court monthly for appel- 
lant, and the amount actually paid as rental for the use of the 
leased line, under that order of court, to appellant exceeded its net 
earnings, during the period covered by the account filed with the 
petition, from May 1, 1878, to July, 1882, by $692,067.69. (See 
Exhibit T, p. 79 of record.) 

The amount of rental received by appellant during this period 
has exceeded the entire net earnings of lessor upon its own line, 
and, also, upon the leased line, by the sum of $260,261.77. (See 
Exhibit R, p. 77 of record; also, Exhibit A of H. T. Nash, 
auditor of St. L., A. & T. H. R. R. Co., introduced in evi- 
dence by appellant, record, p. 50, and Exhibit D, p. 33.) 

This evidence is uncontradicted. It is confirmed by the 
evidence introduced by appellant. 

Exhibit Q, p. 76 of record, shows that the amount of rent 
already received by this lessor since the making of this lease is 
$6,464,869.19, while the total net earnings of the leased prop- 
erty are only $5,290,783.02, making the amount of rent actually © 
received by this lessor since the lease was made in excess of the 
entire net earnings of the leased property $1,174,086 17; add to 
this the amount paid under the lease to put the property in 
condition, $500,000, and you have $1,674,086.17 which has 
already been actually received by lessor under the terms of this 
lease in excess of the net earnings of the leased road. And still it 
is not satisfied. 
The minimum fixed by the lease for rental of the leased line 
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from June 1, 1867, to May 23, 1882, at $450,000 per annum, 
is $6,750,000, and 30 per cent. of the gross earnings for 
the same period is $6,031,465.61, falling short of the mini- 
mum rental by $718,534.39. Now, 30 per cent. of the gross 
earnings, $6,031,465.61, exceeds the net earnings, $5,290,- 
783.61, by the sum of $741,582, and vet this clamor is made 
for $718,534.39 more, making a balance of rent claimed in ex- 
_ cess of net earnings of 81, 460, 1 16.39. Add the $500,000 ad- 
vanced to put the road in condition, and we have $/,960,116.39, 
which appellant claims, together with what tt has already received, 
in excess of the actual net earnings of the property under the lease. 

Appellees were not parties to the lease or operating con- 
tract of September 11, 1867, between the Indianapolis & St. 
Louis Railroad Company and the St. Louis, Alton & Terre 
Haute Railroad Company. They were only guarantors of a 
coatract to which they were not parties and by which they 
acquired no legal rights. 

They were stockholders of the I. & St. L. R. R. Co., but 
that does not make them responsible for its acts. They were 
large creditors of that corporation, but that certainly does not 
impair their rights as holders of its mortgage bonds. 

These appellees received no money, property or thing of 
value belonging to the St. Louis, Alton & Terre Haute Rail- 
road Company. The appellant asserts no such claim. 

On the 17th day of May, 1882, in the suit to enforce the 
guaranty contract, the Circuit Court decreed that lease and 
operating contract and the guaranty were valid and binding ; 
that these respondents were liable severally, and not jointly, 
each for one-third of the amount due under the lease.- (Record, 
in former appeal, p. 155.) 

On the 27th day of June, 1884, a decree was entered in 
this case in the Circuit Court as follows: “And the coart 
being of opinion that the claim for rental prior to the date 
when the receiver took possession of the property is not a 
va un against the proceeds arising from the sale of the 
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property, the case is dismissed. (See record, p. 92.) From 


that decree this appeal was taken. 


Subsequently this court decided that the lease of appellant's 
railroad to the I. & St. L. R. R. Co. was void for want of 
authority in said company to enter into such a contract, and 
that the guaranty of the lease by these respondents was illegal 
and void; and the judgments against these appellees as 
guarantors, recited in the intervening petition, were reversed. 
Penn. R. R. G. v. &. L., 4. & T. H R. R. O., 118 U. S. 290. 

Counsel for appellant now files a brief admitting the lease 
and guaranty upon which the petition is based to be void, but 
insisting that the St. Louis, Alton & Terre Haute R. R. Co. is 
entitled to the amount equitably due for the use of its railroad 
and franchises by the Indianapolis & St. Louis Railroad Com- 
pany, as upon a quantum meu, regardless of the lease of Sep- 
tember 11, 1867.” 

ARGUMENT. 


Counsel for appellant makes the following summary of 
the grounds on which he asks that the decree of the Circuit 
Court be reversed : 

“The St. L., A. & T. H. R. R. Co. asks payment out of 
proceeds of sale of the debt decreed due it by the decree of July 
26, 1882, for the use of its railroad and equipment by the In- 
dianapolis & St. Louis Railroad Company. 

“1. Because this debt is an operating expense of the Indian- 
apolis & St. Louis Railroad Company, payable out of the gross 
earnings of the entire line from Indianapolis to &. Lowie—the 
said gross earnings being sufficient to pay all operating ex- 
penses, inclading this debt as an operating expense. 

“2. Because this debt is a debt due to a connecting line, 
and, in common with all other dues to conneciing lines, is an 
operating expense’ of the Indianapolis & St Louis Railroad 
Company 


“3. Because gross earnings received by the Fadianapolis & St 
Louis Railroad Company have been by d diverted to the benefit of its 


bondholders to such amounts as would have been far more than 
sufficient to have paid this debt.” (See appellant’s brief, p. 96.) 


We answer: 


1. Debts wholly beyond and without the scope of corporate 
authority are illegal and not binding, and can not be treated as 
“current debts for operating expenses made in the ordinary 
course of business,” within the scope of corporate authority. 

The petitioner having already received for the use of its 
road during the period covered by his claim from April 1, 
1878, $692,000 more than the total net earnings after the act- 
ual expenses for labor and supplies and repairs were paid, 
now insists that he should have a lien for an additional sum 
by the terms of a contract which he admits to be void, prior to 
the lien of the mortgage upon the corpus of the road itself. 

A railroad mortgagee in accepting his security does not 
agree that all debts made by the corporation not in the ordi- 
nary course of business, and wholly beyond the scope of the powers 
of the corporation, shall be paid before he shall be entitled to 
receive any portion of the proceeds of the mortgaged property 
upon his mortgage lien. 

It has been held by this court in Fosdick v. Schall, 99 U. 8. 
235, that a railroad mortgagee in accepting his security im- 
pliedly agrees that the current debts made in the ordinary course 
of business shall be paid from current receipts before he has any 
claim upon the income. Counsel asks the court now to hold 
that every railroad mortgagee in accepting his security 
impliedly agrees that aebts wholly without and beyond the 
scope of corporate authority, and which the directors of the 
corporation had no right to create, shall be paid from the 
current receipts before the mortgagee has any claim upon the 
income. This is equivalent to saying the mortgagee has no 
claim upon the income at all, if the directors of the corpora- 
tion create debts in violation of their trust; that there is no 
wild scheme to which they may not commit the corporation 
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controlled by them, and that the mortgagees are wholly with- 
out any protection at law so far as the income of the property 
is concerned. 

Bat counsel goes further than this. There is no question 
of income in this case. Appellant has already received more 
than the entire income, and now insists that the corpus of the 
mortgaged property shall be taken by this court from the mort- 
gagees and handed over to pay a claim incurred not in operat- 
ing the I. & &. L. Road, but for rental agreed to be paid 


by that road to the St. L., A. &. T. H. R. R. Co., on the ground 


that this rental is a part of the operating expenses of the I. & 
St. L. R. R. He admits that the lease is void, but asks the 
court to do what it would have been illegal and against public 
policy for the I. & St. L. R. R. Co. itself to do. 

Besides, this rental, which counsel calls operating expenses, 
is really the money which is going to the bondholders and 
stockholders of the St. L., A. & T. H. R. R. Co. after the oper- 
ating expenses of that road have been paid. It constitutes 
the net earnings of that corporation, which counsel is seeking 
to insert as a lien upon the corpus of another corporation by 
calling it operating expenses of the other corporation. This 
rental is the fund with which the interest and dividends 
ot the St. L., A. & T. H. R. R. Co. are paid. Counsel asks this 
court to give to the holders of the bonds and stocks of the St. 
L., A. & T. H. R. R. Co. a lien upon the property ofthe I. & &. 
L. R. R. prior to the mortgage bondholders of the latter com- 
pany ; that, too, in the face of the express decision of this 
court that the contract by which the road was leased is void 
and against public policy, and in face of the further fact that 
appellant has already received the entire net earnings of its 
own line and of the line of the leseee during the period 
covered by its claim. 

The ground on which courts authorize managing receivers, 
for the protection and preservation of trust property, to pay 
debts due to employes, and limited amounts due to other and 
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connecting lines for unpaid ticket and freight balances, ‘‘ the 
outcome of éndispensable business relations, and where a sop- 
page of the continuance of business relations wid be a probable 
result in case of non-payment” ( Miltenberger v. Logansport Ry. 
b., 106 U. S. 286), affords no standing place for counsel in this 
attempt, not to prevent a stoppage of business, or to preserve 
the trust fund, but to wrest the proceeds of the sale of the 
trust property from the mortgagees and tarn it over to appellant, 
whose claim is based solely on an illegal contract, and who 
has already received much more than the total net earnings 
of its own line and that of the lessee for the period covered 
by its claim. 

2. As to claim that there has been a diversion of earnings. 


A computation is made, on page 90 of Mr. Butler's brief, 
from the time the road was built, leaving out of view wholly 
the fact that the lessee was entitled by the terms of the lease 
to all the net earnings up to April 1, 1878, when the default 
was made, in which he shows that the amount paid on interest, 
new construction, additions and new equipment by the I. & 
S. L. R. R. Co., since this lease was made, exceeded all 
advances made by the guaranteeing companies in the sum of 
over $2,000,000. 

Now, it is conceded that appellant’s rental was paid in fall 
to April 1, 1878. Of course, no question can arise as to 
the earnings before that time. They were not diverted 
from the petitioner; they belonged to the Indianapolis & St. 
Louis Railroad Company, absolutely free from any claim of 
petitioner, and the net earnings of both lines during this period, 
up to January 1, 1878, amounted to 86, 401, 349.85. In order 
to show a diversion of net earnings since April 1, 1878, it is 
hardly necessary to include eleven years in which petitioner 
has received full rent and has no claim to earnings. The in- 
terest that was paid prior to April 1, 1878, is not a matter of 
which petitioner can complain. 
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As to the statement that the gross earnings were sufficient 


during the time covered by appellant’s claim to pay all operat- 


ing expenses, including claim of appellant as operating ex- 
penses, we have only to refer to Exhibit R. p. 77 and T, record, 
p. 79. The account of appellant extends from January 1, 1878, 
to May 23, 1882, when the road went into the hands of the re- 
ceiver. 

period exceeded the entire gross earnings of both lines, not in- 
cluding interest paid on first mortgage bonds, by $260,261.77, 
and the entire net earnings of its own line by $692,067.69. 


3. B is not a debt due for current ticket or freight balances 
to a connecting line. 

It is farther urged that the amount due the St. L., A. & T. 
H. R. R. Co. for the use of its railroad equipment and fran- 
chises by the I. & St. L. R. R. Co. should be paid out of the 
proceeds of the sale in preference to the mortgage bonds, be- 
cause it is a debt due io a connecting line. It is hardly neces- 
sary to stop upon this argument. The cases cited by counsel do 
not even tend in the slightest degree to sustain the position as- 
sumed by him. Indebtedness incurred by the directors of 
a corporation in violation of their trust, and wholly beyond 
their corporate authority, and therefore illegal and void, does 
not become valid and binding because it is due to a connecting 
line. 

The fact that this claim is argued seriously ought to throw 
some light un the mental processes by whick. my zealous friend 
reaches the other conclusions which he reiterates with so much 
vehemence. 
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4. As to theclaim that, by the contract of lease, the rents from 
April 1, 1878, to October, 1878, were a trust fund : 

a. Even if the contract was not void, the holders of the 
second and third mortgage bonds have received none of this 
rent. They have received not one cent of interest since April 
1, 1878. 

6. If a mortgagor violates his trust this does not destroy 
the lien of the mortgagee nor affect the rights of the latter. 

e. The petitioner, who claims the net earnings as a trust 
fund, has absolutely received more than the 30 per cent of the 
gross earnings of the leased line, and more than the net earn- 
ings of both lines, since January 1, 1878. 

d. And, further, it is no trust fund. It is not a reserva- 
tion of a specific thing as rent, but it is an agreement to pay 
a minimum of $37,500 monthly, and a sum equal to 30 per 
cent. of the gross earnings when they shall be ascertained. 
This is no trust. It is simply a contract to pay money, and 
a void contract at that. 

e. And finally, when default was made, April 1, 1878, 
the appellant had a right to take possession of its road, but 

‘brought suit to compel its lessee to keep the road and perform 
its contract, and has since received $692,000 more than the 
entire net earnings of the leased property. 


5. As to the claim that “the C, G, C. & I. Ry. Co. does not 
sand before a court of equity in the position of an ordinary 
bondholder.”’ 

In April, 1878, when the default ty the I. & St. L. R. R. 
Co. was made, these appellees distinctly announced they 
would not be liable on the alleged guaranty. This court has 
decided that they were right in that course. The appellant 
makes no claim to any rent accruing before that time. It 
failed to take possession of its property, as it had the right to 
do, but attempted to compel its lessee to keep it. Since that 
time it has received $692,000 more than the entire net earsings 
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of its property, and now seeks to recover as much more on the 
ground that, though the guaranty contract was void, and it was 
the duty of appellees to their stockholders and the public to 
treat it as void, “ nevertheless the equities and moral obligations 
reason of those contracts sill remain” (brief, p. 97); which, 
translated, means the guaranty contract was void, and, accord- 
ing to the decision of this court, the appellees did right to re- 
fuse to perform it on the Ist of April, 1878; still, nev- 
ertheless it ought to be enforced the same as if it was a valid 
contract ; and notwithstanding appellant, since 1878, when it 
failed to take possession of its road, and resorted to the courts 
to enforce this void contract, has actually received $692,000 
more than the entire net earnings of its own line, and, also, 
more than the entire net earnings of both lines, it ought 
still to have the price fixed by the void contract for the rent 
of its railroad during the time it was endeavoring to compel 
these appellees to keep and observe the illegal contract. 

“‘A corporation may indeed be bound tu refand to a person, 
from whom it has received money or property for a purpose 
unauthorized by its charter, the value of that which it has 
actually received; for, in such case, to maintain the action 
against the corporation is not to affirm, but to disaffirm, the 
illegal contract. White v. Franklin Bank, 22 Pick. 181 Mor- 
ville v. Am. Tract Society, 123 Mass. 129, 137; In re Cork v. 
Youghal Ry., L. R. 4, Ch. 748. But when the corporation 
has actually received nothing in money or property, it can not 
be held liable upon an agreement to share in or to guarantee 
the profits of an enterprise which is wholly without the scope 
of its corporate powers upon the mere ground that conjectural 
or speculative benefits were believed by its officers to be likely 
to result from the making of the agreement, and that the other 
party has incurred expenses upon the faith of it. East Anglian 
Nye. v. Eastern Counties Ry., 11 C. B. 715; MeGregor v. Do- 
ver and Deal Ry., 18 Q. B. 618; Ashbury Ry. Carriage and 
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Fron Oo. v. Riche, L. R. 7 H. L. 668; and Thomas v. Railroad 
b., 101 W. 8.271; Downing v. Mt. Washington Road Ch., 40 
N. H., 230; Franklin Co. v. Lewiston Institution for Savings, 68 
Maine, 43; Davis v. Old Colony R. R., 131 Mass. 258.” 

This is not a proceeding to compel these appellees to 
refund any money or thing of value received by them. 

6. Even as against the lessee, if an express contract is illegal 
and void, an implied contract to do the same thing is equally void. 
The law will not imply a contract to do an illegal thing. 

“If a corporation makes a contract manifestly beyond the 
powers conferred by its charter, and, therefore, unlawful, a 
court of chancery, on application of a stockholder, will re- 
strain the corporation from carrying out the contract ; and a 
court of common law will sustain no action on the contract 
against the corporation.” 

“ Every person who enters inio a contract with a corporation 
ts bound at his peril to take notice of the legal limits of its 
capacity, and especially when all acts of incorporation are 
deemed public acts, and every corporation organized under gen- 
eral laws ts required to file in the office of the secretary of the 
Commonwealth a certificate showing the purpose for which the 
corporation is constituted.” 

“There was a clear distinction, as was pointed out by 
Justice Campbell in Zabriskie v. The Cleveland, Col. & Ind ple 
Ry. G., 23 How. 381-398, by Mr. Justice Hoar in the Mon- 
ument Bank v. Globe Works, 101 Mass. 51-58, and by Lord 
Hatherly in Ashbury Ry. Carriage & Iron Co. v. Riche, L. R. 
7, H. L. 668-684, between the exercise by a corporation of a 
power not conferred upon it, varying from the objects of its 
creation as declared in the law of its organization, of which 
all persons dealing with it are bound to take notice; and the 
abuse of a general power, or the failure to comply with pre- 
scribed formalities or regulations, in a particular instance 
when sach abuse or failure is not known to the other contract- 
ing party.” 

Davis v. Old Colony R. R., 131 Mass. 258. 
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Speaking with reference to this same guaranty contract, 


this court, quoting from its decision in Thomas v. R. R. 


b., 101 U. S., page 86, aid: Having entered into the 


agreement, it was the duty of the company to rescind or abandon 


it at the earliest moment. This duty was independent of the 
clause in the contract which gave them the right to do it. 
Though they delayed its performance for several years, it was, 
nevertheless, a rightful act when it was done. Can this per- 
formance of a legal duty, a duty both to stockholders of the 
company and the public, give the plaintiffs a right of action? 
Can they found such a right on an agreement void for want of 
corporate authority and forbidden by the policy of the law? 
To hold that they can is, in our opinion, to hold that any act 
performed in the execution of a void contract makes all its 
parts valid, and that the more that is done under a contract 
forbidden by law, the stronger is the claim to its enforcement 
by the courts.” 

Pennsyloania Co. v. St. Louis, Alton & F. H. R. R., 118 

U. S. 317. 

None of the cases cited to show that the court will sustain 
an action on a quantum meruit where the contract is void are 
cases where the contract was held void because it was not in 
the power of the corporation to make it. 

The contract in the case of Thomas v. Brownville R. N. 
., 109 U. S. 522-526, was void because of fraud, and not 
because the work which was performed under it was beyond 
the scope of the corporate authority. The same criticiem ap- 
plies to the cases Gardner v. Buller, 30 N. J. Eq. 724, and 
Wardell v. U. P. R. R. G., 4 Dillon, 339; same case, 108 
U. S. 656. 

It would be vain to hold that a railroad corporation could 
not divert its capital to an enterprise beyond the scope of 
its corporate authority, and then, because it had attempted so 
to do, to hold it liable upon an implied contract to pay a quan- 
tum meruit for an indebtedness created in the attempt to carry 
out thie illegal undertaking. 
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7. The question whether the I. & St. IL. R. R. Co. would be 
liable upon a quantum meruit does not affect the rights of the 
tees . 
They did not use the road of appellant. There is no 
claim that they received any property or money belonging to 
appellant. On the other hand, it appears that these respondents 


have already advanced large sums of money to the I. & St. L. 


R. R. Co., which have never been repaid to them, and out of 
which the appellant has already received a large part of the 
reats for the period covered by its petition in this case, in ex- 
cess of the earnings upon its own line and the line of the I. & 
St. L. RR. 

The I. 4 &. L. R. R. Co. now owes the Pennsylvania 
Company $583,585.12, and to the C., C., C. & I. R R. Co. 
$873,585.12, making a total of 81, 457, 170.24 for advances ; 
and during the whole period since January 1, 1878, these re- 
spondents have not received one cent on the bends on which 
the road was foreclosed. 


“ Whatever may be said in regard to the Indianapolis & Bt. 
Louis Railroad Company, there is wanting in the case of the 
guaranteeing companies one of the strongest reasons usually 
urged in support of estoppel, as it is sometimes called, namely : 
that the recalcitrant party has received the money or property 
of the other. For, so far from these quarantecing companies 
having recewed of the plaintiff any money or property, they 
are the parties who have been paying money, and the plaintiff 
recewing d, for the rent of ds road. They are not, therefore, 
estopped on any principles of that doctrine from ceasing to pay 
money on an illegal contract because they have heretofore done 
80. On the contrary, as we have already said, the duty of these 
directors to their stockholders is to cease to perform a contract 
by which they were never bound.” 

Pennsyloania Cp. v. &. Louis & Alton, ee., Co., 118 U. 
S. 317. 
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3. Appellantf s claim is without any foundation in justice or 
The proof that was introduced on the question of diver- 
sion of earnings shows that, during the period covered by the 
account filed with the petition, the use of petitioner’s road was 
of far less value to the I. & St. L. R. R Co. than the amount 
of rental which has already been paid. 

The default in interest was made April 1, 1878, and con- 
tinued till the appointment of the receiver, May 23, 1882. 
During this period, covered by the petition, the amount of 
rental which was actually paid exceeds the combined net earn- 
ings of the line of the lessor and of the leased line by $260,- 
261.77, and it exceeds the net earnings of the leased line by 
$692.067.79. (See Exhibit R, record, p. 77, and I, p. 79.) 

H. & Moore, superintendent of appellant's railroad at the 
time of the making of the lease, testified on behalf of appel- 
lant (see printed record in former case, p. 228): “After the 
Vandalia was built and the business divided it changed the value 
of the lease very much.” 

Mr. Butler complains that the pool earnings were not 
credited to appellant, but the witness, Mr. Hewitt, distinctly 
swears they were credited to appellant in Exhibit S made by 
him. (See record, p. §1.) As to the claim that the operating 
expenses charged up from January 1, 1881, to May 23, 1882, 
are excessive, the auditor of appellant, in answer to questions 
asked by Mr. Butler, swears (record, p. 65) that they were so 
large because there was charged in these expenses the final 
closing up of all expenses, including many that had occurred 
prior to that period.” 

It is idle for counsel, in the utter absence of evidence, to 
declaim as to the amount-of operating expenses of 1881 and 
1882. He had ample time and the fullest opportunity; and 
by his own auditor, after the most careful examination, he fur- 
nishes the tables which show that the appellant has received, since 
April 1, 1878, more than the entire net earnings of both lines ; 
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more than 30 per cent. of the gross earnings of the leased line; 
and the respondents, the holders of the second and third mort- 
gages, have received no interest during that time. 


In conclusion we submit: 

1. Debts created by a corporation wholly beyond and without 
oan not be treated as current debis for operating expenses made 
in the ordinary course of business, which are entitled to be paid 
out of the tncome. 

2. “ These guarantecing companies, hacing received of the ap- 
pellant no money or property, but having been paying moncy, and 
the appellant receiving it for the rent of ts road, they are not 
estopped from ceasing to pay any more money on an illegal con- 
tract.” Penn. Co, v. St. L., A. & T. H. R. R. Co., 118 U. S. 317. 

3. The appellant having already received az rent, under a 
lease void for want of corporate authority, and illegal as against 
public policy, during the period covered by its claim, since May 
1, 1878, $692,000 more than the entire net earnings of its road, and 
$260,000 more than the entire net earnings of its own road and the 
road of the lessce, its claim is wholly without any foundation in. 
justice or equity. 

Respectfully submitted. 


JOHN T. DYE, 


Of Counsel. 
INDIANAPOLIS, IND., Feb. 10, 1858. 
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In the Supreme Court of United States. 


Tue Sr. Louis, Attroxn & TERRE 
Havre Rarroap ComPary, 


vs. 


THE CLEVELAND, CoLuUMBUs, CINCIN- — — 


CINNATI & INDIANAPOLIS RAILROAD ‘ of United States 
Company, Jon H. Deverevx, (for the District 
REcEIVER OF THE INDIANAPOLIs \of Indiana. 

& Sr. Lours Rarmroap Compary, 

AND THE PENNSYLVANIA RAILROAD No. 192. 
ComPary. 


STATEMENT OF THE CASE. 

The petitioner filed in 1882 an intervening petition 
in proceedings taken by the mortgagees to foreclose the 
second and third mortgages upon the Indianapolis & 
St. Louis Railroad. 

The road was sold out subject to the first mort- 
page in July, 1882, and was purchased by Mr. E. B. 
Thomas. 

The Indianapolis & St. Louis road covered by the 
mortgage extended from the city of Indianapolis to 
the west line of the state of Indiana, where it connects 
with the plaintiff ’s road which was leased many years 
ago by the Indianapolis & St. Louis Railroad Company. 

The purpose of the intervening petition is to col- 


lect rent in arrears due to the intervening petitioner 
from the Indianapolis & St. Louis Railroad Company, 
and the contention of the petitioner is, that it is 
entitled to payment of its rental out of the proceeds 
of the sale of the Indianapolis & St. Louis Railroad 
in preference to the holders of the bonds secured upon 
that property. 

The Cleveland, Columbus, Cincinnati & Indianap- 
olis Railroad Company filed an answer to the interven- 
ing petition, which commences at page 31, (side paging) 
of the record, and which answer is a denial of all the 
equities of the petitioner in regard to payment out of 

the proceeds of the sale. 
ä The Pennsylvania Company also filed an answer, 
which commences on page 38 of the record and which 
is substantially like the answer of the Cleveland, Colum- 
bus, Cincinnati & Indianapolis Railway Company. 

The statement of facts by counsel for the interven- 
ing petitioner covers a very wide range. 

The records however, are before the court and can 
be examined if necessary to establish any material fact 
about which the parties are in contention. 

The real purpose and object of the petition is to es- 
tablish the priority of the petitioner to the proceeds of 
the sale of the Indianapolis & St. Louis Railroad over 
the bondholders. 

Briefly, this claim is made up on the ground that 
the rent of the petitioner’s railroad was a part of the 
operating expenses of the lessees’ railroad and that 


operating expenses are entitled to payment before the 
interest or principal of the mortgage bonds, and that 
if interest has been paid for a series of years either 
from the income or money borrowed from the mort- 
gagees or others, when the lessee finally fails and be- 
comes unable to pay rent or interest the lessor may 
claim its rent out of the proceeds of the sale in pref- 
erence to the bondholders, at least to the extent that 
interest has been paid from the income of the mortgaged 
premises at any time. 

The proposition is that the rental upon the peti- 
tioner’s railway, extending from East St. Louis to Terre 
Haute, Indiana, and there connected with the road of 
the lessee is, and always has been a part of the operat- 
ing expenses of the Indianapolis & St. Louis Railroad 
and that the operating expenses, including this rental, 
must be paid before either the principal or interest up- 
on the bonds can be paid, and if it turns out that the 
lessee for a series of years, say commencing in 1867 and 
coming down to 1878 inclusive, paid both the rental 
and interest, and it turns out afterwards, coming down 
to 1882, that the lessee is unable to pay both interest 
and rental, then in that case it becomes the duty of 
the court to look at the account from the beginning 
and if the court can ascertain that the income was in- 
sufficient to pay both the rental and interest upon the 
bonds that has been paid, when the mortgagee comes 
to foreclose his mortgage it is the duty of the court to 
subtract and take out of the proceeds of the mortgaged 
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property itself the amount which may be due for back 
rental, provided that amount does not exceed the whole 
amount of interest paid by the lessee company. 

Another ground upon which relief is sought is that 
the income of the lessee company which should have 
been applied to the payment of rent, was not so applied 
and was used to pay interest and make improvements 
on the roadway and to equip the railroad of the lessee, 
and therefore the lessee should be preferred to the 
bondholders and paid first out of the proceeds of the 
sale. 

In another form they state the proposition that the 
income of the lessee applicable to the payment of rent 
was diverted to other purposes by the lessee and this 
entitles the lessor to a priority over the bondholders. 

Another ground upon which it is sought to recover 
a certain amount of back rental is that part of the rent 
claimed accrued within six months preceding the 
appointment of the receiver and that all debts con- 
tracted within six months preceding the appointment 
of the receiver are entitled to priority over the mort- 
gagee. | . 

The very elaborate brief submitted by Mr. Butler 
deals largely, perhaps chiefly, with propositions that 
were dealt with by this court in the case of the peti- 
tioner vs. the same parties in April, 1886, reported in 
118 LU. S. Rep. 290. . 

We do not deem it necessary for us to consider the 
question of the liability of the Pennsylvania and the 


Cleveland, Columbus, Cincinnati & Indianapolis Rail- 
road Company as guarantors or original promisors or 
otherwise. All questions touching their liability as 
stockholders, guarantors or otherwise, were distinctly 
determined by this court in the action referred to, and 
the judgment of the court in that case is necessarily 
conclusive of the rights of the parties upon all the 
points involved, the whole purpose of that proceed- 
ing upon the part of the petitioner was to establish 
the liability of the Pennsylvania Company and others 

for the payment of the rent in question. | 

It was sought to establish that liability upon two 
grounds, Ist, the agreement of the several railroad 
companies in question to guarantee the ultimate pay- 
ment of the rent due to the petitioner. This agree- 
ment was in writing and was fully considered by the 
court. 

The liability was also sought to be established upon 
some general doctrine in equity, that the Pennsylvania 
Company and the Cleveland, Columbus, Cincinnati & 
Indianapolis Company were the equal owners of the 
stock of the Indianapolis & St. Louis Railroad Com- 
pany, and that they as such stockholders had organ- 
ized that company for the purpose of taking a lease of 
the petitioner's railroad, and that therefore they were 
indebted to the petitioner to the amount of the rental. 

All these claims were swept away by the decision 
of this court above referred to. A petition or rehear- 
ing was filed in that case, and the questions under con- 


sideration were fully considered by the court and the 
petition denied. We do not deem it important to re- 
argue the questions that were then decided. 

A glance at the map will show that the Indianapo- 
lis & St. Louis Railroad extends from Indianapolis to 
Terre Haute, a distance of about 71 miles, and that the 
railroad of the petitioner leased by the Indianapolis & 
St. Louis Railroad Company extends from Terre Haute 
to East St. Louis, a distance of 187 miles or more. 

The Indianapolis & St. Louis Railroad Company in 


1878 became indebted to the petitioner in the sum of 


about $164,000 for rent accrued during that year. Im- 
mediately after this rent accrued the circuit court of 
the United States for the district of Indiana, upon the 
application of the petitioner required the lessee, the 
Indianapolis & St. Louis Railroad Company, to pay to 
the clerk of the United States circuit court from month 
to month 30 per cent. of the gross earnings of the 
petitioner’s railroad between Terre Haute and East St. 
Louis. The lessee complied with this order up to the 
end of July, 1882, when the Indianapolis & St. Louis 
Railroad was itself sold out upon the petition of the 
trustees of its bondholders, and $500,780 on the rent 
in arrears accrued during the time that the leasehold 
property was practically in the hands of the court, and 
during which time, under the orders of the court, the 
lessee paid over to the petitioner through the clerk of 
the court 30 per cent. of the gross income or earnings 
of the leased railroad. 
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The obligation of the lessee to pay the additional 
sum of $500,780 during the period that the leasehold 
property was practically in the hands of the court 
rests entirely upon the guaranty in is lease or operating 
contract that the gross rental would amount yearly to 
$450,000. 

It does not rest upon any obligation to hand over 
money actually received belonging to the petitioner, 
but rests altogether upon the contract obligation guar- 
anteeing the minimum rent at $450,000. 

The petitioner, in argument in this court as well 
as in the circuit court, took a distinction between the 
rent which accrued in 1878 and the rent which accrued 
between 1878 and 1882. We will notice that distinc- 
tion further on. | 

It will be observed that the contention resolves 
into the consideration of the question— 

1. Is the rental guaranteed under the operating con- 
tract to the petitioner for its line of railroad between Terre 
Haute and East St. Louis a charge for operating expenses 
and maintenance of the lessee’s line of railroad between 
Indianapolis and Terre Haute ? 

Does such a charge growing out of the guaranty 
merely of the lessee company that 30 per cent. will 
amount to $450,000 a year, constitute what may be 
called working expenses incurred in the maintenance 
and operation of the lessee’s line of railroad between 
Indianapolis and Terre Haute ? 
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We hold the negative of this proposition. 

2. Is the rental growing out of such a contract and 
guaranty anything more than an open unsecured indebi- 
edness of the lessee company, to be liquidated like any other 
endebtednees of that company? 


3. If ũ ù something more than an ordinary indedt- - 


edness, is tt a lien upon the corpus, the right of way, road- 
bed, superstructure and equipment of the Indianapolis & 
St. Louis Railroad, and is such lien superior in equity to 
the hen of the second and third mortgage bonds ? 

We have considered these questions all to be well 
settled. 

The petitioner urges two considerations : 

Ist. That the Cleveland, Columbus, Cincinnati & 
Indianapolis and Pennsylvania Companies induced the 
petitioner to lease its railroad to the lessee and that 
they made certain representations and promises in re- 
gard to the lessee company. 

2nd. That the Cleveland, Columbus, Cincinnati & 
Indianapolis and the Pennsylvania Companies are and 
have been for a long time the only stockholders and 
almost the only bondholders of the lessee company, and 
that these considerations change the case and give the 
petitioner priority in equity in the distribution of the 
proceeds of the sale of the railroad and property of the 
lessee company. 

All these considerations were submitted to the court 
in the case of the petitioner against the same parties 
reported in the 118 U. & Rep. 293. 


| ee — 


other states which would make the guaranteeing com- 


9 
It there appeared that the only obligation assumed 


by the Cleveland, Columbus, Cincinnati & Indianapolis 


and associate companies in respect to the lease was 
their contract in writing by which each for itself and for 
a certain proportion of the deficiency, guaianteed that 
the Indianapolis & St. Louis Railroad Company would 
pay its rental and comply with the other terms of the 
lease or operating contract. 

This court upon a full and careful investigation 
twice held that the lease or operating contract was 
void, and it further held that whether that contract 
was void or valid that the contract of the other guar- 
anteeing companies was null and void because neither 
of them had any lawful authority to guarantee such 
obligations. As the obligation, whatever it was, of the 
guaranteeing companies was in writing, so that their 
relation to the lease was specifically defined, and the 
evidence of what they each promised to do was em- 
bodied in the contract of guaranty, the court held that 
such contract measured their liability and that when 
that contract turned out to be null and void, that they 
were not liable to the lessor for its unpaid rental. 

In considering the questions that we have submit- 
ted in this case, we may safely exclude and leave out 
of our consideration all the obligations and contracts 
that were discussed and considered in the case already 
decided. 3 

There is no statute or law of Indiana or any of the 
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panies or either of them liable for the rental due to 
the petitioner simply because they are stockholders in 
the lesse company, nor would they become liable for 
such rental by being bondholders of the lessee, nor 
would they become liable upon a contract between the 
lessee and the lessor for rental upon the ground that 
they requested or solicited the lesser to enter into the 
operating contract in question. 

In short, there is nothing in the record in this case 
to show that in law or in equity the guaranteeing com- 
panies are liable, or that they should be held liable 
directly or indirectly, except in so far as their written 
contracts and obligations should hold them. 

Before considering the question as to whether the 
claim of the petitioner belongs to the class of cases in 
which courts of equity sometimes when dealing with 
labor claims and materials, give the equitable prefer- 
ence to such claimants, we desire to call the attention 
of the court to some of the pecuniary results involved 
in the transaction in question and which clearly 
appear in the record. 

The evidence taken by the petitioner shows that 
between August 12th, 1875 and November 22d, 1881, 
the Cleveland, Columbus, Cincinnati & Indianapolis 
Railroad Company loaned and advanced to the lessee in 
various sums a total amount of $883,585.12, and that the 
Pennsylvania Comyany during the same period loaned 
and advanced to the lessee $583,585.12, and that these 
large sums of money remain unpaid; also that the 
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lessee company, from January, 1870, to 1882, inclusive, 
earned upon its own railway between Indianapolis and 
Terre Haute, the gross sum of 96, 768,866.98, and that 
it earned net during that period 92, 160,391.03; that 
the total gross earnings of the leased railroad between 
Terra Haute and East St. Louis from 1867, when the 
lease took effect, and 1882, inclusive, aggregate $20,- 
104,885.88; that its net earnings were 85.290, 788.02; 
that 30 per cent. of the gross earnings would amount 
to $6,031,465.61, being 8740, 682.51 more than its net 
earnings, so that the net earnings actually fell short of 
the 30 per cent. of the gross earnings $740,682.51. 

The total rent that accrued under the lease during 
the same period was $6,751,500, that is counting the 
rent at the minimum of $450,000 a year, or $1,450,- 
716.98 more than the entire net earnings of the leased road. 

Of this the lessee paid $6,464,869.19, or $1,174,- 
086.17 over and above all the net earnings of the leased 
raiuway, and which was $433,403.58 more than the 30 
per cent. of the gross earnings agreed to be paid by the 
terms of the lease. 

These figures are instructive, and a reference to 
them ought to end the debate in this case. They 
clearly show that any balance due the petitioner is not 
to be paid out of any fund derived from any property 
belonging to the petitioner, nor yet from the 30 per cent. 


‘of the gross earnings agreed to be paid under the lease 


or operating contract, but that the balance due grows 
out of that provision of the contract of lease which 
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guarantees that the net earnings will amount in each 


year to $450,000 at least, and that the debt of the 
petitioner, although justly due on contract, is not in 
any sense a debt due for money received in any man- 
ner to the petitioner’s use, or by the expenditure of 
which money the property of the lessee between Ind- 
ianapolis and Terre Haute has been to any extent ben- 
efitted, The obligation held by the petitioner is an 
obligation for which neither the lessee company nor 
anyone else has ever received any consideration what- 
ever. Jt ts a contract obligation merely, growing out of 
the part of the operating contract which guarantees 
that the 80 per cent. of the gross earnings will amount 
to $450,000 yearly, but it rests on no special equity. 

The obligation certainly is not higher than it would 
be if the petitioner had from time to time loaned to 
the lessee various sums of money aggregating the 
amount of the unpaid rental. Indeed it would be 
difficult to maintain that it stands upon as high a 
ground, because if the money had been loaned to the 
lessee it very likely would have been expended in im- 
provements upon its railroad and additional rolling 
stock, and in that way the security of the bondholders 
would have been increased, but as the lessee received 
no pecuniary consideration whatever, it was impossible 
that the security of the bondholders could have been 
in any way increased by the creation of the debt in 
question. 
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With these preliminary statements we are brought 
to the consideration of the first question :—Does the 
claim for back rental due to the petitioner and which 
grows entirely out of that provision in the operating 
contract which guarantees that the 30 per cent. of gross 
earnings will amount to $450,000 yearly, stand upon 
any higher ground than an ordinary debt for money 
loaned? Does it belong to the class of claims which 
are sometimes preferred to the claims of bondholders ? 

We hold the negative of this proposition. 

In the consideration of this question we think we . 
may safely assume that the case is not altered in the 
least by the fact that the Cleveland, Columbus, Cincin- 
nati & Indianapolis and Pensylvania Companies are 
or were stockholders and for that matter the principal 
stockholders of the lessee company, or that they are 
or were bondholders of that company. 

There is no intimation in the petition that the 
petitioner ever objected to the execution of any of the 
mortgages that were placed upon the property of the 
Indianapolis & St. Louis Railway Company. 

There is no intimation that at the time the mort- 
gages were made or at any other time that it ever in 
any way protested against the execution of such mort- 
gages and the sale and disposition of the bonds secured 
thereby. 

So far as we have any information the petitioner 
was at all times contented with the execution of the 
mortgages and with all the other acts and things done 
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and performed by the Indianapolis & St. Louis Rail- 
way Company. 

The counsel of the petitioner have argued at great 
length, and we must say that they have not been over- 
scrupulous in their use of facts to show the great bene- 
fit derived by the Cleveland, Columbus, Cincinnati & 
Indianapolis and Pennsylvania Railway Companies 
growing out of the use by the Indianapolis & St. Louis 
Railway Company of the lease-hold property. They 
are careful to point out the business that passed from 
the petitioner’s road to the road of the lessee and vice 
versa. They fail, however, to notice the fact that the 
road of the lessor was quite as dependent upon the 
road of the lessee and its connections for business as 
they were upon the road of the lessee and its connec- 
tions for business. 

The truth is, as is well known to every intelligent 
man, that both roads were dependent upon each other 
and upon their connections for very much of their 
business, but this dependence was mutual, and the 
exchange of business was mutually advantageous and 
beneficial. 

Upon what ground then can a distinction be taken 
between the debt which is due from the Indianapolis & 
St. Louis Railroad Company to the petitioner for the 
balance of so called rental growing out of the guaranty 
by that company that the rent would amount to 
$450,000 a year, and an ordinary debt for money loaned 
or for other proper considerations? We are unable to 
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see any ground for the distinction. The debt in ques- 
tion is not the debt of the bondholders or either of 
them. It is the debt simply of the Indianspolis & St. 
Louis Railway Company. It is not like claims for 
labor and supplies, a debt incurred for keeping the line 
between Indianapolis and Terre Haute a live or a go- 
ing concern. It is not an indebtedness which in any 
way added to the security of the bondholders or by 
which to any extent their property was benefitted. It 
is not a debt which has by the course of judicial decis- 

ion ever been held entitled to a preference. | 

The rules upon this subject have become reasonably 
well settled. 

In order that the unsecured debts of a railroad com- 
pany may take precedence of a secured debt as against 
the proceeds of the sale of the mortgaged property, 
something more is required than to show that the 
insolvent company is indebted. It must be shown 
substantially that the creditor is a creditor of the mort- 
gagee ; it must appear that the claim is a claim against 
the mortgagee ; that the debt is the debt of the mort- 
gagee or the debt of the mortgaged property. We do not 
mean to say by this that it must be shown that the 
mortgagee could be proceeded against in court upon 
such claim or such an indebtedness, but we do mean 
to say that it must appear that the property held as 
security, the mortgage fund, has been so benefitted 
and added to by the labor or property of the claimant 
as to give to the claimant the position of a credttor in 
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equity of the fund self. and we may be allowed to say 
that in our judgment the courts have gone as far in 


this direction as they can consistently with the safety 
of investors in railway securities. | 

It is sufficient to say, however, that no ease has ever 
gone to the extent claimed here. No court has ever 
yet decided that the rental of 187 miles of railroad 
under lease to a railroad company with but 71 miles 
of road has ever been held to be in any respect operat- 
ing expenses of the character entitled to preference 
over mortgage bonds, nor has it ever been held that 
such rental is in any respect operating expenses of the 
road covered by the mortgage. 

We can quite well understand what is meant by 
operating expenses of the mortgaged premises, the line 
between Indianapolis and Terre Haute, and what ben- 
efits the mortgage might receive by keeping the trains 
in operation and by keeping the railroad a going con- 
cern, instead of one where the business would be 
entirely suspended, but we cannot understand upon 
what principle the expenses of operating the line of 
railway, much less its rental between Terre Haute and 
East St. Louis, a distance of 187 miles, can be called oper- 
ating expenses of the line between Indianapolis and Terre 
Haute. 

We are totally without precedents in that line,— 
totally without authorities in support of any such 


position, and we are unable to see upon what principle 
the bondholder is to be displaced and deprived of his 
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security, and the unsecured rentholder with his debt 


growing entirely out of that part of the contract which 


guarantees that the 30 per cent. to be paid shall 
amount to $450,000 a year, is to be put ahead of the 
bondholder. a 

2. Is the indebtedness to the petitioner entitled to pro- 
ference over the clams of the bondholders ? 

The case of Fosdick vs. Schall, 99 U. S. Rep. 235, is 
in point and decisive of the contention in this case. 

In that case certain cars had been in use upon the 
railroad in question and prior to the appointment of a2 
receiver rent to the amount of $14,568.75 had accrued 
for the use of the cars upon the railroad and the ques- 
tion was whether the rental of the cars was a prior 
claim and to be allowed as such upon any of the 
grounds urged in this case or in that. 

The claim was disallowed by this court, the opinion 
being belivered by the Chief Justice, 

Other questions were involved in that case unneces- 
sary to be considered here, 

On page 251 the Chief Justice states the rule as 
follows : 

We have no doubt that when a court of chancery 
is asked by railroad mortgagees to appoint a receiver of 
railroad property, pending proceedings for foreclosure, 
the court, in the exercise of a sound judicial discre- 
tion, may, as a condition of issuing the necessary 
order, impose such terms in reference to the payment 
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from the income during the receivership of outstand- 
ing debts for labor, supplies, equipment, or permanent im- 
provement of the mortgaged property as may, under the 
circumstances of the particular case, appear to be 
reasonable. Railroad mortgages and rights of railroad 
mortgages are comparatively new in the history of 
judicial proceedings. They are peculiar in their char- 
acter and affect peculiar interests. The amounts in- 
volved are generally large, and the rights of the par- 
ties oftentimes complicated and conflicting. 

It rarely happens that a foreclosure is carried 
through to the end without some concessions by some 
parties from their strict legal rights, in order to secure 
advantages that could not otherwise be attained, and 
which it is supposed will operate for the general good 
of all who are interested. This results almost as a 
matter of necessity from the peculiar circumstances 
which surround such litigation. The business of all 
railroad companies is done to a greater or less extent 
on credit. This credit is longer or shorter as the neces- 
sities of the case require ; and when companies become 
pecuniarily embarrassed, it frequently happens that 
debts for supplies, labor, equipment, and improvements 
are permitted to accumulate, in order that bonded int- 
erest may be paid and a disastrous foreclosure post- 
poned, if not altogether avoided. In this way the 
daily and monthly earnings, which ordinarily should 
go to pay the daily and monthly expenses, are kept 
from those to whom they in equity belong, and used to 
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pay the mortgage debt. The income out of which the 


~* mortgagee is to be paid is the net income obtained by 


deducting from the gross earnings what is required for 
necessary Operating and managing expenses, proper 
equipment and useful improvements. Every railroad 
mortgagee in accepting his security impliedly agrees 
that the current debts made in the ordinary course of 
business shall be paid from the current receipts before 
he has any claim upon the income. If for the con- 
venience of the moment something is taken from what 
may not improperly be called the current debt fund, 
and put into that which belongs to the mortgage credi- 
tors, it certainly is not inequitable for the court, when 
asked by the mortgagees to take possession of the future 
income and hold it for their benefit, to require as a con- 
dition of such an order that what is due from the earn- 
ings to the current debt shall be paid by the court from 
the future current receipts before anything derived 
from that source goes to the mortgagees. In this 
case the court will only do what, if a receiver should 
not be appointed, the company itself ought itself to do. 
For even though the mortgage may in terms give a 
lien upon the profits and income, until possession of 
mortgaged premises is actually taken or something 
equivalent done, the whole earnings belong to the com- 
pany and are subject to its control. The mortgagee has 
his strict rights which he may enforce in the ordinary 
way. If he asks no favors he need grant none. But 
if he calls upon a court of chancery to put forth its 


extraordinary powers and grant him purely equit- 
able relief, he may with propriety be required to 
submit to the operation of a rule which always 
applies in such cases, and do equity in order to get 
equity. The appointment of a receiver is not a 
matter of strict right. Such an application always 
calls for the exercise of judicial discretion ; and the 
chancellor should so mould his order that while favor- 
ing one injustice is not done to another. If this cannot 
be done, the application should ordinarily be denied. 
We think also that if no such order is made when the 
receiver is appointed, and it appears in the progress of 
the cause that bonded interest has been paid, additional 
equipment provided, or lasting and valuable improvemenis 
made out of earnings which ought in equity to have been 
employed to keep down debts for labor, supplies and the like, 
it is within the power of the court to use the income 
of the receivership to discharge obligations which, but 
for the diversion of funds, would have been paid 
in the ordinary course of business. This, not 
because the creditors to whom such debts are due have 
in law a lien upon the mortgaged property or the 
income, but because, in a sense, the officers of the 
company are trustees of the earnings for the benefit of 
the different classes of creditors and the stockholders; 
and if they give to one class of creditors that which 
properly belongs to another, the court may, upon an 
adjustments of the accounts, so use the income which 
comes into its own hands as far as practicable, to 
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restore the parties to their original equitable rights. 
While, ordinarily this power is confined to the appro- 
priation of the income of the receivership and the 
proceeds of moneyed assets that have been taken from 
the company, cases may arise where equity will require 
the use of the proceeds of the sale of the mortgaged 
property in the same way. Thus it often happens that 
in the course of the administration of the cause, the 
court is called upon to take income which would other- 
wise be applied to the payment of old debts or current 
expenses, and use it to make permament improvements 
on the fixed property, or to buy additional equipment. 
In this way the value of the mortgaged property is not 
infrequently materially increased. It is not to be 
supposed that any such use of the income will be 
directed by the court without giving the parties in 
interest an opportunity to be heard against it. Gen- 
erally, as we know both from observation and expe- 
rience, all such orders are made at the request of the 
parties or with their consent. Under such circum- 
stances it is easy to see that there may sometimes be a 
propriety in paying back to the income from the pro- 
ceeds of the sale what is thus diverted from the cur- 
rent debt fund in order to increase the value of the 
property sold. The same may sometimes be true in 
respect to expenditures before the receivership. No 
fixed and inflexible rule can be laid down for the gov- 
ernment of the courts in all cases. Each case will nec- 
essarily have its own peculiarities, which must to a 
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greater or less extent influence the chancellor when 


he comes to act. The power rests upon the fact, that in 
tie administration of the affairs of the company the mort- 
gage creditors have got possession of that which in equity 
belonged to the whole or a part of the general creditors. 

Whatever is done therefore, must be with a view toa 
restoration by the mortgage creditors of that which they have 
thus inequitably obtained. It follows thatif there has been 
im reality no diversion, there can be no restoration; and 
that the amount of restoration should be made to de- 
pend upon the amount of the diversion. If in the 
exercise of this power errors are committed, they, like 
others, are open to correction on appeal. All depends 
upon a proper application of well settled rules of equity 
jurisprudence to the facts of the case, as established by 
the evidence. 

In this case no special conditions were attached ot 
the order appointing a receiver in the circnit court of 
the United States ; and jt is not contended that the in- 
tervenor has brought himself within the rule fixed by 
the state court, in respect to the payment of general 
creditors. He asks to be paid a rent for his cars; but 
he entered into no express contract with the company 
which requires such a payment, and there is nowhere 
to be found any proof of an implied obligation to make 
such compensation. Two years and more before the 
appointment of a receiver by the state court, he con- 
tracted to sell his cars to the company at an agreed 
price, payable in installments, secured by what was in 
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legal effect was a paramount lien upon the cars. Pay- 
ments were made according to the contract until 


October, 1874, when they stopped. The cars remained 
in use after that, not under a new contract of lease, but 
under the old contract of sale, The price agreed upon 


not having been paid in full, the power of reclaimation, 


which was reserved, has been exercised and sustained. 
The cars were not included in what was sold at the 
foreclosure sale, and consequently have contributed 
nothing directly to the fund now in court for distribu- 
tion. So far as appears, no moneys growing out of the 
receivership remain to be applied on the bonded debt ; 
and, if there did, through the rent already paid by 
receiver Anderson, full compensation has been made 
for all additions to that fund by means of the use of 
the cars. There is nothing to show that the current 
income of the receivership or of the company has been 
in any manner employed so as to deprive this creditor 
of any of his equitable rights. In short, as the case 
stands, no equitable claim whatever has been estab- 
lished upon the fund in the court. Prima facie that 
fund belongs to the mortgage creditors, and the presump- 
tion which.thus arises has not been overcome. Schall, 
for the balance, his due, after his own security has 
been exhausted, occupies the position of a general 
creditor only.” 

The court thereupon reversed the decree in his 
favor. 
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There is nothing in this opinion which in any way 
would favor the claim of the petitioner in this case. 
Upon the contrary the reasoning of the court is 
entirely in conflict with the claim presented. 

As we have seen, more than $500,000.00 of the 
indebtedness accrued during the time that the 30 per 
cent. of the gross earnings was paid over to the clerk 
of the circuit court at the instance of the petititioner 
and that the $500,000 and more, represents during that 
period the difference between the 30 per cent. of the 
gross earnings and the minimum $450,000 per annum 
guaranteed. It certainly cannot be said that this part 
of the indebtedness in any way added to the security 
of the mortgagees or that it can be classed as operating 
expenses. All that can be said of it is that it is an 
_ indebtedness arising upon contract for which there was 
really no consideration received by the lessee. 


Tbe case of Huidekoper vs. The Locomotive Works, 
99 U. & Rep. 258 is also in point. 

In that case the Hinkley Locomotive Works en- 
terered into a contract with the railroad company for 
the sale of three locomotives and afterwards for the sale 
of two more. By the terms of these contracts notes were 
to be given for the price, payable at stated periods, which 
might be renewed if required. The title to the loco- 
motives was to remain in the vendars until the notes 
were paid. Afterwards the receiver filed his petition 
in court, setting forth the contract between the rail- 


road company and the locomotive works, with a state- 
“ment of the notes for the price then outstanding and 


unpaid. That on account of the peculiar construction 
of the engines they were not adapted to the business 
of the road and could not be economically used and 
that the locomotive company claimed title to the en- 
gines under their contract. He therefore asked au- 
thority from the court to surrender the engines to the 
locomotive works and to adjust, settle and pay for 
their use during and from the date of the receivership. 
On the same day the necessary authority for the restor- 
ation of the engines was granted and the receiver was 


instructed if it was done to receive the outstanding 
notes given for the price and deposit them with the 


clerk subject to the further order of the court. The 
locomotive company filed its petition in the cause, set- 
ting forth that the engines had been taken back and the 
notes deposited with the clerk. It then asked that the 
contracts and notes be referred to a master to ascertain 
and report the balance due upon them. The master 
reported that the engines were accepted by the railroad 
company under the contracts and used until the fall of 
1875, when they were returned to the locomotive com- 
pany in an injured condition; that they had since 
been sold to other companies at reduced rates and 
were worth when surrendered about one-half of what 
they were when put into the possession of the com- 
pany. He closed by recommending the payment of 
$18,000 as a compromise settlement of the claim. 
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On the 14th of December, 1876, which was subse- 
quent to the decree of foreclosure, but before the sale, 
after reading the report of the master, on motion of the 
solicitor of the locomotive company and with the con- 
sent of Fosdick and Fish and the railroad company, 
the court found due from the railroad company for the 


use of and repairs to the locomotives the sum of 


$15,793.75 and ordered the receiver to pay it to the lo- 
comotive company out of the moneys in his hands as 
soon as it could be done consistently with the operation 
of the road and the payment of claims theretofore 
ordered. At the time this order was made the inter- 
vening bondholders had been admitted as parties to the 
cause and it does not appear that their consent was ob- 
tained. On the 5th of January, 1877, they filed objec- 
tions to the allowance of the claim on the ground that 
it was in the nature of a mere claim for money due on 
account before the appointment of a receiver for the 
railroad and that the bondholders had a paramount 
lien upon the earnings of the road and the proceeds of 
the sale. At the same time they filed a motion to set 
aside the order made December 14th for the payment 
of the claim. No payment was made by the receiver 
under the order, and on the 28th of April after the sale 
under the foreclosure and its confirmation, the matter 
came on again for hearing upon motion to set aside the 
order. This motion was overruled and a further order 
made for the payment of the amount which had been 
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found due out of the proceeds in court. From this last 
and final decree the bondholders appealed. 

The court says: We think this case is settled by 
that of Fosdick vs. Schall, supra 335. The amount 
found due the locomotive company is not in reality for 
the use and repair of the engines, but on account of what 
was agreed to be paid for the purchase. The railroad 
company contracted to buy the engines and pay a cer- 
tain price. The locomotive company retained a para- 
mount lien to secure the sum to be paid. The debt 80 
incurred was not paid. The lien of the locomotive com- 
pany has been in effect foreclosed and a balance of the 
debt still remains due, Whatever may have been the 
form of the transaction this is its substance. So far as 
we can see no equitable claim upon the fund in court 
has been established as security for this debt. The loco- 
motive company occupies the position of a general 
creditor with no special equities in its favor.” 

Accordingly the order was reversed. 

We suppose the law to be well settled that a definite 
and specific lien secured by mortgage is not to be dis- 
placed in order that a general creditor unsecured 
may be paid. When once a mortgage is made upon 
specific property and a specific indebtedness secured 
thereby, we hold it to be self evident that the mort- 
gagee or bondholder cannot be deprived of his secur- 
ity without his consent. That is the substance of the 
Opinion in Fosdick vs. Schall. | 
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It is the basis, as intimated by the court in that case 
and in other cases of all the equitable orders that have 
from time to been made in connection with the fore- 
closing of railroad mortgages. 

As was well observed by the court in the case 
last mentioned, if a mortgagee asks no special favors 
he in not obliged to grant any, He may foreclose his 
mortgage or take possession, if the terms of the 
mortgage admit of his taking possession of the 
property securing his debt, according to the terms 
of the mortgage and may subject in either form 
the property covered by the mortgage to the pay- 
ment of his debt. If, however, he applies to a 
court of equity for the appointment of a receiver 
and asks the court for relief which is purely discre- 
tionary and equitable, the court may undoubtedly put 
him upon terms and may require that he should do 
equity in order to get equity. 

The application for the appointment of a receiver 
in this case was made at the time of the decree of sale 
or shortly before. There was no ‘receivership until 
that time or about that time. There were no earnings 
applicable to the payment of the debt in question or 
any other debt during the receivership. The property, 
according to the order of the court, was promptly sold 
and the sale promptly confirmed. | 

There is no pretense that the receiver received any 
income from the property during the receivership from 
which the petitioner’s claim can be liquidated. If the 
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..y petitioner's claim is to be paid in preference to the bonds 
it requires that the court shall take the amount of the 
petitioner’s indebtedness out of the small fund arising 
from the sale of the mortgaged premises and hand 
that money over to the petitioner. . 

Upon what grounds this can be done we are utterly 
unable to see. 

These principles are well stated by the court in the 
case Of Miltenberger vs. Logansport Railroad Company 
106 U. & Rep. 286 and 107 U. & Rep. 591. 

There is nothing in the case of the Union Trust 
Company vs. the Illinois Midland Railway, 117 U. 8. 
Rep. 484 which in any way conflicts with the prin- 
ciples enunciated in the case of Fosdick vs. Schall nor 
which in any respect supports the claim of the peti- 
tioner in this action. ) 

Indeed it may be said with perfect propriety and 
safety that there is nothing in any of the decisions of 
this court or any other court holding that such a claim 
as that held by the petitioner arising merely for liqui- 
dated damages upon a contract, can be put ahead and 
preferred in its payment to the claim of bondholders 
properly secured by mortgages in all respects legally 
executed. 

There is nothing in the case of Burnham vs. Bowen, 
111 U. S. Rep. 776, which supports the case of the 
plaintiff. 

The principles established in Foedick vs. Schall, 
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supra, were simply applied in this case in regard to a 
claim for fuel. 

The court is careful to remark in that case on page 
783, we do not now hold any more than we did in 
Fosdick vs. Schall or Huidekoper vs. Locomotive 
Works, 99 U. S. 258-260, that the income of a railroad 
in the hands of a receiver for the benefit of mortgage 
creditors who have a lien upon it under their mortgage 
can be taken away from them and used to pay the gen- 
eral creditors of the road. All we then decided and 
all we now decide is that if current earnings are used 
for the benefit of mortgage creditors before current ex- 
penses are paid, the mortgage security is chargeable in 
equity with the restoration of the fund which has been 
improperly applied to their use.” 

There is nothing in any of the foregoing cases 
which in the least sustains or tends to sustain the posi- 
tion that a claim of the character of the petitioner’s 
claim is to be preferred to the claims of bondholders. 


There is nothing in the cases referred to which 
shows that a claim growing out of a guarantee of rent 
will be regarded as a preferred claim. 

That is the case we have tn deal with here. 

Let us suppose that the lessee leased the railroad in 
question and appropriated its whole income for the 
improvements of its property and paid no rent. 


Let us suppose that the mortgagee with full knowl- 
edge of that fact files his bill to foreclose the mortgage 
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and takes his decree and sells the property out, asking 
fo no receiver and asking for no other relief at the 
hands of the court than the order to sell the property 
covered by his mortgage. 

Could it be maintained that under such circum- 
stances the lessor would be preferred to the bond- 
holder and that the lessor could successfully contend 
with the bondholders for the proceeds of the mort- 
gaged property? It may be granted that that would 
be a case of hardship upon the lessor. All cases in 
which men are unable to collect their honest dues are 
cases of hardship and cases of hardship appeal strongly 
to the chancellor to his sense of equity. Still, chan- 
cellors are not at liberty to disregard the positive con- 
tracts of parties and to set aside the just claims of a 
mortgagee in order that an unsecured creditor may be 
paid. It must be borne in mind that the lien of a 
mortgagee is given him by contract; that the law 
requires its record, that not only the lessor in a case 
like this but other persons are bound to take notice of 
the fact that such a mortgage exists. 

It is not pretended in the case at bar but what the 
petitioner had full information in regard to the second 
and third mortgages, and if such information was pos- 
sessed, it ill becomes the petitioner to question the 
results which naturally follow when such a mort- 
gage is foreclosed. Every one has notice of feuch 
claims, and if the lessor sees fit to allow his rent to 
fall in arrears to a party who may not be able to pay 
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his rent, he is in the position of any other creditor 
who trusts people who are unable to pay. 

Courts can enforce contracts. They have no power 
to make them. 


As we have seen, there is not a strong equity in 


this case. 

The record shows that the Cleveland, Columbus, 
Cincinnati & Indianapolis and Pennsylvania Railway 
Companies advanced to the lessee company about fif- 
teen hundred thousand dollars, no part of which has 
been repaid. The evidence clearly shows that the 
petitioner has received $740,682.51 more than all the 
net earnings of its road, and the evidence shows that 
the total rental which accrued prior to May 23, 1882, 
the date of the appointment of the receiver, was 
$6,741,500 at the rate of $450,000 a year, which was 
$1,450, 716.98 more than the net earnings of the leased 
road. 

So that the lessee paid to the lessor $1,174,086.17 


over and above the net earnings and $443,403.58 more 


that the 30 per cent. of the gross earnings agreed 
to be paid by the terms of the lease, it being very 
clear that the petitioner has received at least $440,000 
more than the 30 per cent. of the gross income of 
this property during the period covered by this con- 
tention. | 

The money not earned upon the road of the peti- 
tioner, as we have seen, was supplied by the stock- 
holders of the lessee. 


” 


— 
~~ °°" 


Under these circumstances the court can not say 
that there is any real ground in equity upon which 
those who have advanced so much money and lost it 
in the past should now be deprived of the security 
which the lessee and the lessor and all other parties 
acquainted with the transaction had full information 
in regard to. 

The property covered by the second and third 
mortgages, as we have seen, sold for $1,396,000. The 
evidence shows that there was considerable of a float- 
ing debt, a debt approaching $500,000, falling within 


or nearly within the rule of this court in regard to 


maintenance and keeping the railroad a going concern. 

That large indebtedness has, by order of the court, 
been paid up from the proceeds of the sale of the prop- 
erty, reducing the proceeds down to between eight and 
nine hundred thousand dollars. Of what remains it 
is now proposed by the petitioner to take out $664,000 
and interest, making about $800,000 or practically all 
that remains. - Of course if this claim can be main- 
tained and its priority established nothing will be left 
for the bondholders. 

It is true that the court ordered the property sold 
to pay the mortgage indebtedness. It is true that the 
court found that the three several mortgages were liens 
in their order, but if the petitioner is to prevail here 
nothing was gained by the foreclosure, and instead of 
the mortgagees foreclosing they might have left it to 
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4 
the petitioner to come in and assert its claim and pro- 
cure the premises to be sold upon its own account. 

The sole ground that the petitioner has for main- 
taining anything in this action is that the lessee com- 
pany agreed to pay a certain minimum rental and that 
it has not fully complied with its contract in that: 
respect. 

There is no equity in the petitioner’s claim except 
such an equity as grows out of the guarantee of the 
lessee that the rent would amount to $450,000 a year. 

Again, the petitioner makes a distinction between 

the indebtedness which accrued during the time that 
the rent was paid to the clerk of the United States 
court at the instance of the petitioner and the rent 
that accrued in 1878 before that order was made. 

There is absolutely nothing in this claim. There 
is no trust obligation in regard to it. If it can be said 
that there was a trust obligation upon the part of the 
lessee to pay over to the petitioner the earnings of its 
road, that obligation was fully discharged when the 
lessee paid over to the petitioner the entire amount of 
net earnings made in the operation of its road. It cer- 
tainly was discharged when the lessee paid over to the 
petitioner the entire 30 per cent. of gross earnings, it 
clearly appearing that the 30 per cent. of gross earn- 
ings was a much larger sum than the aggregate of net 


earnings. 
So it is clear that there is not now and never has 


been in the hands of the lessee any fund that could be 
called in any sense a trust fund. 

Kwery dollar of income, every dollar of net carnings 
derived from the operation of the petitioner's railroad, has 
been turned over to the petitioner and nearly five hundred 
thousand dollars more, and as we haveseen, more than 
eleven hundred thousand dollars has been paid over 
to the petitioner as rental over and above the entire 
net earnings of its property. 

That being so, the sole indebtedness of the lessee 
to the petitioner is a simple contract indebtedness. 
The obligation is that of a contract, nothing more and 
nothing less, and it certainly rests upon no higher or 
better ground than an obligation to pay for money 
loaned or equipment purchased or any other ordinary 
obligation. 

In view of these considerations it seems to us clear 
that the contention of the petitioner cannot be main- 
tained. 

Respectfully submitted, 


STEVENSON BURKE, 
Of Counsel for Respondents. 
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SUPREME COURT 


UNITED STATES. 


OCTOBER TERM, 1887. 


Tus Sr. Loum, Auron amp 
Tn Havre Rana Con- 
ram, Appellant, 

vs. No. 192. 

Tos CLEVELAND, CoLUMBUS, 
Cmcmmatt amp Inpuanaro- | Appeal from the Gr. 
us Ramway Company, Joun { cuit Court of the Uni- 
H. DW) nur, Reontven or dead States for the Die- 
cus INA amp Sr. | ‘rict of Indiana. 
Louris Ramroap Company, 
AND THE PENNSYLVANIA Rm 
noa Coma. 


REPLY BRIEF 


In Barr or tus Sr. Louis, Aton am Im Havre 
Rarroap Company. 


By Jom M. Bumm. 


In reply to the briefs presented by Mr. John T. Dye 
and Mr. Stevenson Burke in behalf of respondents, the 
following suggestions are respectfully submitted in be- 
half of the appellant : 


1. Counsel for respondents seem to have entirely 
lost sight of the fact that the original decree of the Cir” 
cuit Court, of July 26, 1882, has never been reversed as to 
the Indianapolis and St. Louis Railroad Company. On 
the contrary, this Court held that “That part of the decree 
which requires the Indianapolis and St. Louis Railroad 
Company to pay rent must stand.” 

Penn. Co. v. St. L., A. § T. H. R. R. O., 118 
U. S., 318. 

That decree decreed the principal of rent then due 
to be $541,358.23, which principal sum due was then in 
open Court agreed to be correct by every party to that 
suit, including the Cleveland, Columbus, Cincinnati apd 
Indianapolis Railway Company, chief respondent in this 
appeal. That decree further decreed the total amount 
then due, including principal and interest, to be $664,- 
874.70. (See Appendix to my original brief in this ap- 
peal, pp. 8, 4.) 

That decree stands affirmed as to the I. & St. L. R. 
R.Co. It undoubtedly became a lien upon all the pro- 
perty and franchises of the I. 4 St. L. R R. Oo., and 
remains a lien upon the proceeds arising from the sale 
of the property and franchises of the I. & St. L. R. R. 
Co., unless other claims against the I. & St. L. R. R. Co., 
large enough in aggregate amount to absorb the entire 
proceeds of sale, are held to be prior in equity to this de- 
cree in favor of the St. Louis, Alton and Terre Haute 
Railroad Company. 

Only two claimants are seeking payment out of the 
proceeds of sale. The C., C., C. & I. Ry. Co., as owner 
of substantially all of the L & St. L. R R. Co. second 


and third mortgage bonds, demands that all the proceeds 
of sale now in Court shall be applied in payment upon 
-* said mortgage bonds. 

The St. L., A. & T. H. R. R. Co. asks that the 
amount due it from the I. & St. L. R. R. Co. for the use 
of the railroad from Terre Haute to St. Louis, and its 
equipment, may be paid out of the proceeds of sale be- 
cause it is a claim prior in equity to the second and third 
mortgage bonds. 

It cannot be disputed that the L & St. L. R. R. Co. 
owes the St. L., A. 4 T. H. R. R. Co. this $664,874.70. 

The I. 4 St. L. R. R. Co. admits the indebtedness. 
The C., C., C. & I. Ry. Co., as bondholder, cannot deny 
this indebtedness for two reasons. First. Because the 
Lü St. L. admits the indebtedness. Second. Because 
the C., C., C. & I. Ry. Co. itself, in open Court, admitted 
the correctness of the amount found due by the decree 
of July 26, 1882. 

- As between the St. L., A. 4 T. H. R R. Co. and 
the C., C., C. & I. Ry. Co., as bondholder, the question 
for decision is: Which claimant has the prior equity? 

The St. L., A. 4 T. H. R. R. Co. claims priority in 
equity, because the debt due it from the I. & St. L. R. R. 
Co. is clearly an operating expense of the I. 4 St. L. R. 
R. Co.,—just as clearly as the rent of a freight car, the 
wages of a brakeman, or the cost of fuel and oil used in 
a locomotive are operating expenses,—and because the 
testimony proves conclusively that there were gross 
earnings abundant to have paid this debt, together with 
all other operating expenses, and because the testimony 
proves with equal conclusivences that vast amounts 
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were diverted from gross earnings and applied to pay- 
ment of bond interest, and for improvements, additions 
and new equipment. 

The only ground on which the O., C., C. & L. Ry. 
Co. claims priority in equity is that it is the owner of 
the second and third mortgage bonds issued by the L. & 
St. L. R. R. Co. 

To this claim of priority the St. L., A. & T. H. R. 
R. Co. interposes two answers: 

First. That the law, as established by repeated de- 
cisions of this Court, is that operating expenses con- 
stitute a first and prior lien upon all gross earnings, and 
that if gross earnings have been diverted to the pay- 
ment of bond interest, or to payment for improvements, 
new construction, new equipment, and added values to 
the mortgaged estate, leaving operating expenses un- 
paid, such diverted earnings must be restored, either 
from future net earnings, or, in default of net earnings, 
out of the proceeds of sale of the mortgaged property. 
tween the C., C., C. & L. Ry. Co. and the IL. & St. L. R. 
R. Co., and between both of said last named companies 
and the St. L., A. & T. H. R. R. Co., as shown by the 
testimony in the record of this appeal, and in the record 
of the former appeal, made part of the testimony in 
this appeal, very greatly strengthens the equity in be- 
half of the St. L., A. & T. H. R. R. Co. in its claim for 
priority in payment over the C., C., C. & L Ry. Co., as 
bondholder. 

These points were discussed in my original brief in 
this case. They are here alluded to for the purpose of 


calling attention to the fact that counsel for respondents 
_ have stadiously ignored the real points presented by 
~ this appeal, and have argued the case as though the de- 
cree of July 26, 1882, had been reversed as to the L. & 
St. L. R. R. Co. 

2. Counsel for respondents claim that the inter- 
vening petition of the St. L., A. & T. H. R. R. Co. is not 
broad enough to support the claims and points pre- 
sented in my original brief in behalf of the appellant. 

Mr. Dye, in his brief, at page 2, says: There is 
no claim in the intervening petition that there are any | 
earnings or income of the receivership out of which 
this claim can be paid, but it is sought to subject to its 
payment the proceeds of the mortgaged property itself.” 

The St. L., A. 4 T. H. R. R. Co. did not need to 
aver or prove that there were earnings of the receiver 
ship out of which ite claim could be paid. It only . 
needed to aver and prove that there were abundant 
gross earnings out of which this debt, and all other 
operating expenses accrued prior to the receivership, 
might have been paid if the gross earnings had not been 
diverted to payment of interest and for improvements, 
additions and new equipment. 

Fosdick v. Schall, 99 U. S., 252, 258, 254. 

Miltenberger v. Logansport Ry. Co., 106 U. S., 
$11. 

Union Trust Co. v. Illinois Midland C, 117 U. 
8., 457. 

Burnham v. Bowen, 111 U. S., 781, 782, 788. 

These cases are quoted from in my original brief in 
this cause on pages 80-84. 


The order of the Circuit Court in appointing a 
receiver for the L 4 St. L. R. R. Co. is broad and 
comprehensive. It contains this provision : 

“This Court expressly reserves to itself the right 
and power to make such orders and decrees touching 
the payment of the debts of the said Indianapolis and 
St. Louis Railroad Company incurred in the management 
and operation of said railroad prior to the appointment of 
said receiver as may be equitable and just.” (Appendix 
to my original brief in this case, p. 11). 

A few sentences quoted from the intervening peti- 
tion will prove that it is broad enough to cover all the 
points urged. 

“ Petitioner farther shows that under, and by virtue 
of the terms of said operating contract, it became, and 
was the duty of said Indianapolis and St. Louis Rail- 
road Company to operate the said road of petitioner, 
and pay the rental reserved as aforesaid, and that such 
rental for the use and occupation of said continuous line 
constituted a part of the operating expenses of said In- 
dianapolis and St. Louis Railroad Company; that said 
operating contract was executed before any of the bonds 
of said Indianapolis and St. Louis Railroad Company 
were issued and sold; that it was the duty of said In- 
dianapolis and St. Louis Railroad Company to pay all 
its operating expenses, including the said rental of said 
petitioner’s road, out of its earnings before it paid any 
interest upon its said bonds ; that said Indianapolis and 
St. Louis Railroad Company, instead of paying its 
operating expenses, diverted and appropriated its earn- 
ings to improvements of its property, in better equip- 
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ment and new construction, and the payment of interest 
upon its bonds, and neglected and refused to pay peti- 
* tioner’s rental. * * * Petitioner further states, upon 
information and belief, that during the time said de- 
fendant, The Indianapolis and St. Louis Railroad Com- 
pany, has been in the possession of petitioner’s road as 
aforesaid, the amount of such misappropriation and 
diversion of the funds that should have been applied to 
the payment of operating expenses amounts to a large 
sum, to-wit, the sum of one million dollars. * * * 
Your petitioner, therefore, prays that as to said sum of 
$664,874.70, it may be decreed to have a prior claim 
upon the fund arising from the sale of said Indianapolis 
and St. Louis Railroad to that of the bondholder, and 
that upon a distribution of said fund, its said rental be 
paid prior to any payments to the bondhol ders of said 
Indianapolis and St. Louis Railroad Company.” (Record 
pp. 8, 4, 8.) 

8. Both of the counsel for respondents seem to re- 
gard this intervening petition as an attempt by the St. 
L., A. & T. H. R. R. Co. to hold the C., C., C. & I. Ry. 
Co. and the Penn. R. R. Co. liable for the amount due 
from the I. 4 St. L. R. R. Co. to the St. L., A. 4 T. H. 
R. R. Co. for the use of its railroad and equipment as 
guarantors of the lease executed by the I. § St. L. R. R. Co. 
Much space is given,—particularly by Mr. Burke,—to 
an argument in refutation of the liability of these com- 
panies as guarantors. 

This probably arises from the fact that it is much 
easier for respondents counsel to answer an argument of 
their own manufacture, and aseail a position of their 
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own choosing, than to answer the points actually pre- 
sented by this appeal. 

No suggestion of any claim of liability of these 
companies as guarantors of the lease, can be found in my 
original brief in this case. No suggestion or claim of 
liability of the C., C., C. & L Ry. Co. and the Penn. R. 
R. Co. for this debt due appellant, either as guarantors 
of the lease, or on any other ground, can be found in my 
brief. No point decided by this Court on the former 
appeal is presented for decision, or review, by this appeal. 
There is no point of similarity between this appeal and 
the former appeal, excepting the fact that both appeals 
grow out of the use and possession by the L & St. L. R. 
R. Co. of the railroad and equipment of the St. L., A. & 
T. H. R. R. Co. 


The former appeal involved the validity of the lease 
and guaranty contract as between the C., C., C. I. Ry. 
Co. and the Penn. R. R. Co., on the one hand, and the &. 
L., A. f T. H. R. R. Co., on the other hand. The I. & St. 
L. R. R. Co. was NOT A PARTY TO THAT APPRAL. It sub- 
mitted to the decree of the Circuit Court without appeal. 
As to it this Court decided that the decree of the Circuit 
Court of July 26, 1882, “usr stamp.” 

By this appeal the St. L., A. 4 T. H. R. R. Co. 
seeks to hold the property of the I. & St. L. R. R. Co. 
and the proceeds of sale of that property, liable for the debt 
due for the use of its railroad and equipment by the I. 
& St. L. R. R. Co. as part of its railroad line. 


The general facts out of which both appeals grow 
are thesame. It, therefore, became proper and necessary 
in giving a true statement of facts in this appeal to ro- 
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state the general facts and history of the transactions 
giving rise to the contest presented by this appeal. 

No attempt is here made,—none can be found in my 
brief in this case,—to hold the C., C., C. & I. Ry. Co. 
liable for this debt, or any part of it, either as guarantor 
or otherwise. The Penn. R. R. Co. has no interest 
whatever in this appeal and need not be considered in 
connection with it. 

The St. L., A. & T. H. R. R. Co. is here asking pay- 
ment of its debt out of the proceeds of sale of the pro- 
perty and franchises of the I. & St. L. R. R. Co. in pre- 
Serence to payment of the mortgage bonds held by the C., C., 
C. g I. Ry. Co., and that is the reason the G., G, C. § I. 
Ry. Co. is contesting this appeal. 

It is not here contesting against being held liable 
for this debt as a guarantor of the lease which this Court 
has.held void. No such question is presented by this 
appeal, but it is here as a bondholder,—owning substan- 
tially all of the second and third mortgage bonds issued 
by the L 4 St. L. R R. Co., and is now asking this 
Court to apply the entire proceeds of sale upon the pay- 
ment of its bonds and cut off the St. L., A. & T. H. R. 
R. Co. from the possibility of ever securing payment of 
its debt or any part thereof. | 

In my original brief in this case, in discussing the 
rights of the O., C., C. & I. Ry. Co., as bondholder, I have 
argued that even if the C., C., C. & I. Ry. Co. had been 
a stranger to all the transactions embodied in the history 
of this entire litigation,—even if it had never had any 
other connection with these transactions than simply to 
buy in the open market the bonds it now holds,—still, 
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under the law and the established principles of equity 
governing such cases, the debt of the St. L., A. & T. H. 
R. R. Co. ought in equity and good conscience to be 
paid out of the proceeds of sale now in Court in prefer- 
ence to, and as prior in equity to, the mortgage bonds. 

In addition to the presentation of the facts that 
there were ample gross earnings to have paid all this 
rent, together with all other operating expenses; that 
the debt due the St. L., A. & T. H. R. R. Co. is an op- 
erating-expense debt of the I. & St. L. R. R. Co.; and that 
large amounts of groes earnings,—far more than enough 
to pay this debt,—were diverted and paid out for the ben- 
efit of the bondholders in payment of bond interest and for 
improvements, new construction and new equipment, 
Ihave also called attention to the peculiar connection and 
relation existing between the C., C., C. & I. Ry. Co. and 
the L & St. L. R. R. Co. as furnishing an additional rea- 
son why, as between the C., C., C. & L Ry. Co., as bond- 
holder, and the St. L., A. & T. H. R. R. Co., as claimant 
for unpaid rent due from the I. & St. L. R. R. Co., pref- 
erence in payment ought in equity to be given to the St. L., A. 
T. H. R. R. Co. No court of equity can know the history 
of the I. & St. L. R. R. Co. and the connection of the C., 
CO., C. & I. Ry. Co. with that history, as a chief actor, and 
then hold that the C., C., C. & I. R. Ry. Co. stands be- 
fore this Court simply as a bondholder and in all other 
regards a stranger to the I. & St. L. R. R. Co. The fact 
that it was largely instrumental in inducing the St. L., 
A. & T. H. R. R. Co. to enter into the lease of Septem- 
ber 11, 1867; the fact that it was one of the chief crea- 
tors of the I. 4 St. L. R. R. Co., took its stock and its 
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bonds and attempted to guarantee its performance of its 
contract with the St. L., A. & T. H. R. R. Co.; the fact 
that the I. & St. L. R. R. Co. was created for the express 
purpose of aiding the C., C., C. & I. Ry. Co. in the 
accomplishment of its desires by becoming lessee of the 
railroad and equipment of the St. L., A. 4 T. H. R R. 
Co.; the fact that the St. L., A. 4 T. H. R. R. Co. en- 
tered into that contract and permitted the I. & St. L. R R. 
Co. to use and possess its railroad and franchises at the 
request of the G, G, C. § I. Ry. Co., and, in good faith, 
relying upon its promises; and the fact that the C., C., 
C. & L Ry. Co. reaped the benefit of the use of appel- 
lant’s railroad far more than any other corporation con- 
nected with the transaction, in that, by means of the 
use of said railroad to St. Louis it obtained business 
from which it made the largest part of its groes earn- 
ings—all these facts, and many others that might be 
mentioned, render it impossible for a court of equity to 
look upon the C., C., C. & L Ry. Co. in its contest for 
preference in payment simply as an ordinary bond- 
holder. If it were only an ordinary bondholder the 
St. L., A. & T. H. BR. R. Co. is clearly entitled in equity 
to preference in payment, but these other facts,— 
that ought not to be ignored,—greatly intensify and 
strengthen the equity in behalf of the St. L., A. & T. H. 
R. R. Co. to preference in payment. 

In this connection it is proper to refute the state- 
ment made by Mr. Dye on page 8 of his brief, “ that 
the appellant was anxious to make the contract of lease 
set forth in the intervening petition.” To substantiate 
this assertion he cites the letter of Charles Butler, Pres- 
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ident of the St. L., A. 4 T. H. R. R. Co., to J. Edgar 
Thompson, 7 President of the Penn. R. R. Co., dated 
August 12, 1867. It will be remembered that the orig- 
inal lease and first guaranty contract were executed and 
delivered May 17, 1867. In that lease the syndicate 


companies made the T. H. 4 L R. R. Co. the lessee. , 


That company declined to become the lessee, and the 
Penn. R. R. Co. withdrew from the syndicate and joined 
with the T. H. & I. R. R. Co. in building the Vandalia 
Line from Terre Haute to St. Louis. The Penn. R. R. 
Co. never was connected with the creation of the I. & 
St. L. R. R. Co. nor with the substituted lease and guar- 
anty contract of September 11, 1867, until long after- 
wards, when it became the lessee of the P., Ft. W. & C. 
Ry., and assumed that company’s place in the syndicate. 

The letter of Mr. Butler, referred to, was written 
touching the declination of the Penn. R. R. Co. to re- 
main a party in the substituted lease arrangement. In- 
stead of supporting the statement of Mr. Dye, it flatly 
contradicts that statement. To save the Court the trou- 
ble of referring to the record of the former appeal, I 
here quote a part of the letter—it is too long to quote 
in fall. 

“ First. The refusal of the Indianapolis and Terre 
Haute Railroad Company to execute the contract with 
the St. Louis, Alton and Terre Haute Railroad Com- 
pany, or, in the milder language of the guaranty, its 
failure to do 80, is the precise contingency expressly 
provided by the written contract of guaranty which was 
deliberately given to the St. Louis, Alton and Terre 
Haute Railroad Company, signed, with others, ‘The 
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Pennsylvania Railroad Company, by J. Edgar Thomp- 
son, President.’ The guaranty so signed was in its 
terms absolute, subject only to the condition that in the 
contingency of another corporation owning, and com- 
pleting a railroad from Indianapolis to some point on 
the road of the party of the fifth part, The St. Louis, 
Alton and Terre Haute Railroad Company,—easterly of 
Terre Haute, should be accepted in lieu of the said 
Terre Haute and Indianapolis Railroad Company. 

“ No ingenuity can profess to believe or even main- 
tain that any event has happened which was not con- 
templated by the parties, and expressly provided for in 
the written agreement, to account for any change of 
purpose on the part of the Pennsylvania Railroad Com- 
pany. 

Second. I notice that in the written offer made by 
the associated companies under date of April 11, 1867, 
to this company, which was the basis of the contract 
subsequently perfected, and which offer was made in be- 
half of the Pennsylvania Railroad Company as well as 
the others, no reference was made to any contingency re- 
lating to the Indianapolis and Terre Haute Railroad 
Company. The offer is absolute in its terms with refer- 
ence to that company. That offer so made was formally 
accepted.” (Record of former appeal, pp. 171, 172.) 

In addition to this letter, a glance at the substituted 
lease and guaranty contract, as set forth in the record 
of this appeal, will demonstrate the fact that there is no 
foundation at all for the assertion made by Mr. Dye. 
On the contrary, all the offers and requests came from the 
associated companies,—the corporations now forming 
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the C., C., C. & I. Ry. Oo., being the chief actors in the 
matter of the substituted lease and its procurement. 
For proof of the correctness of the above statements, I 
only need cite the record in this appeal. (Record pp. 11, 
12, 21, 22, 25, 26.) 

4. Objection is made that the intervening petition 
of the St. L., A. & T. H. R. R. Co. does not rest upon any 
implied contract to pay a quantum meruit for the use of 
appellant’s road, but rests upon an express contract, 
namely, the lease of September 11, 1867; also that the 
petition “sets up an alleged guaranty of that express 
contract by these appellees and others, which it is careful 
to recite, has been adjudged valid and binding, and upon 
which judgments have been rendered against these ap- 
pellees.” | 
| It is true that the intervening petition sets out the 

facts just as they stood when it was filed. To do this it 
of necessity set forth the fact that the Circuit Court had 
held the lease valid, and the guaranty contract binding, 
and had entered decrees against the guarantor com- 
panies accordingly. But it is not true that the inter- 
vening petition seeks or demands any judgment or de- 
cree against the guarantor companies or either of them. 
On the contrary, by the intervening petition, the St. L., 
A. & T. H. R. R. Co. asks the Court for payment of its 
debt out of the proceeds of sale of the railroad, and 
franchises of the I. & St. L. R. R. Co., regardless of the 
guaranty contract, and as though no decree had been en- 
tered holding the guarantor companies liable on their 
written guaranty. By its intervening petition it simply 
asks payment of its debt out of proceeds of sale in pre- 
ference to payment to bondholders. 
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No one acquainted with this litigation, and the 
rulings of Judge Drummond entered in the cause while 
in the Circuit Court can fail to believe that the prayer 
of this intervening petition would have been instantly 
granted but for the fact that the Court had already en- 
tered the decree of July 26, 1882. The language of the 
decree refusing this petition, prepared by the Judge 
himself, most clearly establishes this fact. (Record p. 92.) 

As between the St. L. A. & T. H.R. R. Co., as cre- 
ditor, and the I. & St. L. R. R. Co., as debtor, the question 
of quantum meruit does not necessarily arise, because the 
decree of July 26, 1882, stands affirmed, and remains in 
full force as against the I. & St. L. R. R. Co. 


But while this is true, it was deemed proper to show 
this Court by facts in the record, and arguments drawn 
therefrom, that the amount found and decreed due to 
the St. L., A. & T. H. R. R. Co. under the contract and in 
accordance with the terms of the lease is no more than 
a fair and just compensation, and is what would have been 
decreed upon quantum meruit if no contract fixing measure 
of compensation had ever been agreed upon. 

The points and arguments of my original brief upon 
the subject of quantum meruit were submitted for the 
purpose of demonstrating the fact that this Court in 
holding the St. L., A. & T. H. R. R. Co. to be entitled 
to priority and preference in payment out of the pro- 
ceeds of sale of the amount decreed due by the Circuit 
Court, would be doing no wrong to the CO., C., C. & I. 
Ry. Co., as bondholder, because the amount decreed due 
is no more than just compensation upon a quantum mer- 
uit would be. 
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Indirectly, and with apparent care and hesitation, 
counsel for respondent seeks to be understood as argu- 
ing that $37,500 per month, or $450,000 per year, 
is too much for the use of appellant’s railroad and fran- 
chises, but they do not squarely and openly claim that 
that amount is too much. They could not do that, be- 


cause this record shows that while they were contending * 


against the former lease as ura vires and void, and 
while the former appeal was pending in this Court, 
this same bondholder, the C., C., C. 4 L Ry. Co., 
together with the reorganized L & St. L. Ry. Co., en- 
tered into a new contract of lease with the St. L., A. 4 
T. H. R. R. Co. for ninety-nine years, of the same rail- 
road and franchises covered by the old lease, and agreed 
to pay as minimum reserved rent precisely the same rent 


stipulated in the old lease, to · wit: $87,500 per month, pay- 


able monthly, equalling $450,000 per year, and, in addi- 
tion, agreed to expend large sums of money in improv- 
ing the road and equipment of the leased line. (Record 
pp. 55-62.) 

Counsel for respondents are exceedingly carefal not 
to mention the existence of this new lease. It is abid- 
ing testimony that the C., C., C. & I. Ry. Co. well knows 
that the amount of rent decreed due to appellant is no 
more than a just and equitable compensation for the use 
of its property. This new lease is also quite illustrative 
of the perfect good faith of the C., C., C. & L Ry. Co. in 
its contention against the old lease as ultra vires and 


Void. 


8. The computations and statements of results set 
forth by counsel for respondents in their briefs, are all 


Ir 


based upon a comparison between rent and other oper- 
ating expenses, and what they call nef earnings. This 
They have failed to regard the well settled principle 
of law, that there are no net earnings until all operating 
expenses and managing expenses are paid in full. 

Fosdick v. Schall, 99 U. S., 252. 
Union Pacific. R. R. Co. v. United States, 99 U. 

S., 420-428. 

The fact that the 926, 568, 25. 1 of gross earnings 
as shown by their own evidence (Exhibit 8., Record p. 
78), was ample, and far more than enough, to pay all 


to the St. L. A. f T. H. R. R. Co, is not disputed. It 


cannot be denied. 

The fact that vast sums of money were taken from 
these gross earnings and applied to payment of bond in- 
terest and for improvements, new construction and new 
equipment, leaving rent for the use of the track, on 
which more than two-thirds of all the gross earnings 
were made, unpaid, is not disputed. It can not be de- 
nied. . 

In their briefs in this appeal counsel for respond- 
ents have but little to say about the moneys advanced to 
the IL. & St. L. R R. Co. by the C., C., C. 4 L Ry. Co. 
and the Penn. R. R. Co. On the former appeal they had 
much to say about these apvanczs. In fact, they con- 
stituted the burden of their arguments. This Court was 
led to believe that the leased line, had been a dead weight, 
and had been gratuitously carried for the L & St. L. R. 
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R. Co. by these advances made by the guarantor compa- 
nies. The evidence in the record of this appeal conclu- 
sively proves the absolute emptiness of all these asser- 
tions. Instead of beinga dead weight, the record shows 
that between two-thirds and three-fourths of all earnings 


received were earned upon the track of the leased Bine. 


The earnings per mile on the leased line were fully equal 
to the earnings per mile on the line from Indianapolis to 
Terre Haute, while the operating expenses per mile per 
year on the leased line were far less than the operting 
expenses per mile per year on the line from Indianapo- 
lis to Terre Haute. The exact computations and cita- 
tions of the record to support these statements are given 
in my original brief in this cause, and need not be here 
repeated. 

The record proves that the bondholders of the L. & 
St. L. R. R. Co. have received in cash paid on interest 
$2,245,981.62. (Record, pp. 52 and 54.) They have re- 
ceived in cash paid into mortgage-bond sinking fund 
$47,809.74. (Record, p. 53.) Upon the face of the evi- 
dence (Record, p. 58, Exhibit FE), the bondholders have 
received in new construction, new equipment and added 
values to the mortgaged estate since the completion of 
the I. 4 St. L. R. R., July 1, 1870, the further sum of 
$1,716,988.69, but it is claimed by the witness, Hewitt, 
that the last item of this exhibit should be counted as 
original construction, and should be deducted from ex- 
penditures for new construction and equipment. I do 
not think he is correct in this claim, but, giving the 
bondholders the benefit of the doubt, I subtract the 
$283,576.92 from the $1,716,988.69, which leaves an un- 
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disputed amount received by the bondholders in new 
construction, new equipment and improvements to their 
mortgaged estate of $1,488,411.77. These-three items 
foot up $8,777,208.18, which the bondholders of the I. 
4 St. L. R. R. Co. have received in cash and its equiva- 
lent. 

The total advances by the guarantor companies 
they being at the same time chief stockholders and chief 
bondholders of the I. & St. L. R. R. Co.,—is $1,582,170.24. 
(Record, p. 46). Subtracting the total of advances from 
the total received by bondholders in interest and new 
construction and equipment, leaves a net cash benefit re- 
ceived by the bondholders, over and above all the advances of 
the A, O, C$ I. Ry. Co. and the Penn. R. R. Co., of 
$2,195 052.89. 

These are undisputed facts. They prove beyond all 
cavil that no advances were ever made, or were ever 
needed, in order to enable the I. 4 St. L. R. R. Co. to 
pay its operating expenses, including the rent for the 
leased line, if the groes earnings had been properly ap- 
plied. The advances were in fact made by the bond- 
holders and owners of the I. & St. L. R. R. Co. to enable 
their company to pay its bond interest and construct addi- 
tions and improvements to its property. The improvements 
and additions to the property of the L & St. L. R. R. Co. 
are only $98,758.47 less than the entire amount of the 
advances. 

After crediting all the advances to improvements 
and interest as above, we find that the bondholders of 
the I. & St. L. R. R. Co. have received in cash interest,— 
over and above all advances,—the sum of 2, 198, 082.89. 


EVERY DOLLAR OF THIS $2,195,082.89 was PAID OUT OF 
GROSS EARNINGS APPLICABLE ONLY TO OPERATING EXPENSES, 
INCLUDING THE RENT. DUE APPELLANT, UNTIL ALL OPERATING 
AND MANAGING EXPENSES WERE FULLY PAID. 

Can a court of equity ignore this fact? Every dol- 
lar now due the Bt. L., A. & T. H. R. R. Co. ought in 


of dollars of gross earnings diverted to the benefit of 
the bondholders,—the C., C., C. 4 L Ry. Co. being chief 
ai bondholder. 

a3 The bondholders having received this money out of 
a5 which appellant’s debt ought to have been paid, appel- 
lant now asks this Court to pay its debt out of the pro- 
1 ceeds of sale in preference to making still further pay- 
4] ment to the bondholders. Is not this right? Is not the 
prayer of its intervening petition just and equitable? 
If not, the repeated decisions of this Court on this sub- 
ject are all wrong. 

Mr. Dye claims that only transactions from 1878 
forward can be examined, because appellant’s claim be- 
gan to accrue in 1878. This, in my opinion, is a mis- 
: taken notion. Suppose the L & St. L. R. R. Co. had 
| been for years prior to 1878, diverting its groes earnings 
3% to payment of interest and for new construction and 
ef} equipment, gradually running behind in payment of 
=i operating expenses and debts that ought to have been 
paid out of the diverted earnings, and then in 1873, it 
ceased paying current operating expenses and applied 
its gross earnings to the payment of operating expenses. 
and other debts that ought to have been paid out of di- 


law and equity to have been paid out of these millions . 


verted earnings, would it not be just, lawful and equita- 


* 
5 . - . 
Dee, — — — atl wohn- —————˙ — — 


— — 


* “ie „% . ———— — — 


* 
— ° 
—— — — 


2 
ble to look into the accounts and doings back of 1878? 


This is just what did take place, as shown by the evi- 
+ 


There is another all-sufficient reason why the Court 
ought not in this case to limit its consideration to the 
period from 1878 forward, but that the entire period of 
the use of appellant’s railroad under the alleged lease 
ought to be considered as a whole. It is this: It is 
perfectly apparent that the I. 4 St. L. R. R. Co. and its 
owners and managers,—when they determined to quit 
paying rent,—deliberately formed a plan io absorb all, or 
as nearly all as possible, of the gross earnings in re-building 
and improving the I. 9 St. L. R. R. from Indianapolis to 
Terre Haute. They did this under the guise of operat- 
ing expenses. A glance at the evidence makes this fact 
apparent. For example, the charge of operating ex- 
penses for the year 1880 is nearly $400,000 more than 
for the year 1878. The charge for operating expenses 
for 1881 is $800,000 more than for the year 1877, while 
in less than ‘five months of 1882, viz: from January 1 to 
May 28, the charge to operating expenses is $952,128.90, 
of the entire year 1877. There is no evading the mean- 
ing of these figures. They prove conclusively that the 
L & St. L. R. R. Co., and its owners and managers, de- 
liberately purposed, not only not to pay the rent due 
the leased line, but also to absorb all the earnings in re- 
building their road prepatatory to a foreclosure sale. 
testified ‘that “large improvements were being made to the 
property during ‘these ‘months,”—referring to the years 
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1881-82. (Record p. 82.) This entire subject was con- 
sidered and careful computations were set forth in my 
original brief in this cause and need not be here further 
considered. Notwithstanding the grossly exorbitant 
charges to operating expenses,—which really cover im- 
provements and additions to the L & St. L. R. R., till 
an examination of the evidence shows that the grées 
earnings of each year, taken separately and single, were 
sufficient to pay all operating expenses, including the rent for 
the leased line as an operating expense, excepting only the 
years 1878, 1881 and five months of 1883. 

Mr. Burke admits the propriety of considering the 
entire period of use under the alleged lease. At all 
events, his computations are based upon a consideration 
of the earnings and expenses of the entire period. The 
falacy in his computations is that he institutes compar- 
isons based upon what he is pleased to call nef earnings, 
while the evidence shows that what he calls net earnings 
were not net earnings, but were simply the residue of gross 
earnings, left after paying part of the current operating 
expenses. 

It was on the former appeal industriously urged that 
no beneftts have ever accrued to the L & St. L. R. R. Co., 
or to any of the guarantor companies from the use of 
that appeal. The benefit of a through continuous line 
reaching St. Louis is too apparent to need argument. 
That the use of its leased line was of vast pecuniary ad- 
vantage, not only to the L & St. L. R. R. Co., but also 
to its chief bondholder, the C., C., C. & L Ry. Co., is 


the C., O., C. & I. Ry. Co. obtained nothing of value by 
reason of this lease, they heavily tax our credulity as to 


heir sincerity. The C., C., C. & I. Ry. from Indiana- 


polis to Cleveland could not have earned its ordinary 
operating expenses a single month without its line to St. 
Louis made up of its L & St. L. R. R. and the leased 
line. ° 

Mr. Burke in his brief, at page 14, admits the bene- 
fit derived by the I. & St. L. R. R. Co. from its connec- 
tion with the leased line. It is equally evident that the 
benefit derived by the chief bondholder, the C., C., C. & 
L. Ry. Co., was co-extensive with the benefit derived by 
the L & St. L. R. R. Co., or nearly so. 

On the same page of his brief Mr. Burke sees fit to 
say: “The counsel of the petitioner have argued at 
great length, and we must say that they have not been. 
over scrupulous in their use of facts to show the great 


and Indianapolis and Pennsylvania Railway Companies 


growing out of the use by the Indianapolis and St. Louis 
Railway Company of the lease-hold property.” In reply 
to this insinuation, permit me to say that it would proba- 
bly have been fully as proper and courteous for counsel 
for respondents to have pointed out some error in state- 
ment of facts and proved such error by reference to the 
record rather than deal in such an unwarranted insinua- 
tion. Every statement of fact set forth in my brief is 
proved by the record and citations of the exact part of 
the record in support of such statement of fact is given. 

On page 4 of his brief Mr. Burke says: “ Another 
ground upon which it is sought to recover a certain 
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amount of back rental, is that part of the rent claimed 


of the Receiver, and that all debts contracted within six 
months preceding the appointment of the Receiver are 
entitled to priority over the mortgage.” No such state- 
ment can be found in my brief. Exactly the contrary is 
insisted on in my brief, as will be found by reference to 
page 79. aa 

In my original brief in this cause, on pages 50 and 
55, I showed from the evidence in the record that the I. 
4 St. L. R. R. Co. pocketed in net cash profit derived 
from the lease $290,688.88 before the I. § St. L. R. R. Co. 
had completed its road, and that afterwards it collected 
and pocketed of POOL BARNINGS,—every dollar of which it 
received because it held possession of the leased line 
under the lease,—the further sum of $822,396.77, not a 
dollar of which was ever credited to the earnings of the 
leased line, although it was all received by reason of the 
lease. 

These two items make $613,080.65 net cash profit re- 
ceived, and retained by the L & St. L. R. R. Co. because 
of its possession of the leased line. This is almost 


enough to pay appellant’s claim. This large sum of 


money was all clear profit without labor or expense. 
The bondholders of the L & St. L. R. R. Co. got this 
benefit, did they not ? 

Mr. Dye in his brief, at page 17, says: “ Mr. Butler 
complains that the pool earnings were not credited to 


they were credited to appellant in Exhibit S made by 
‘him.” That is true. Mr. Hewitt does swear that the 


— 
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pool earnings are incladed in his Exhibit “ B.“ He was 
perfectly safe in eo swearing. Exhibit “S” includes au. 
the receipts of vorn the I. & St. L. R R. and the 
leased line. Hence it does of necessity include the pool 
earnings, but it does not include these pool earnings as credits 
to the earnings of the leased line. The heading of Exhibit 
“§” is as follows: “Statement of carnings, expenses, 
rental and interest on bonds of the Indianapolis ꝙ St. Louis 
Z. Z. Co., vorn pivisions.” Hence Hewitt was safe in 
swearing that the pool earnings are included in Exhibit 
64, » but it by no means follows that any part of the 
$822,396.77 was ever credited to the leased line as earn- 
ings of the leased line. Mr. Hewitt further swears that 
these pool earnings are included in Exhibit T.“ That 
statement is obviously incorrect. The pool earnings 
could not be included in Exhibit T, because all of the 
net pool earnings accrued before the date at which Ex- 
hibit T“ begins. (See record of former appeals, pp. 
217, 218.) 

Hewitt was carefal not to swear that any part of the 
pool earnings are included in Exhibit “Q.” (Record p. 
76). That is the exhibit in which they would appear if 
they had ever been credited to the leased line as they 
should have been. Exhibit C' is headed, “Statement 
of earnings, expenses, rental, etc., of the St. L., A. & T. 
H. R. R. for the years 1867 to 1882.” Hewitt carefully 
avoided testifying that any pool earnings are included 
in Exhibit “Q.” That is the exhibit in which they 
must appear if credited to the earnings of the leased 


line. 
Mr. Elliott swears that he was Auditor of the I. & 
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St. L. R. R. Co., and kept the books. He swears that 
no part of the pool earnings were ever credited to the 
leased line. I have quoted his exact words as given 
in testimony in my original brief in this cause on 
page 55. 

Mr. Nash swears that he made up his exhibits, found 


in this record, from the books kept by Mr. Miliott, in 


which Elliott swears all pool earnings were credited to 
the L. & St. L. R. R. Co., and none to the leased line. 
Mr. Nash’s Exhibit “K” of earnings and operating ex- 
penses of the leased line (Record p. 65) does not contain 
any pool earnings, and it is precisely the same, as to 
earnings, as Hewitt’s Exhibit “Q” (Record p. 76). Mr. 
Nash’s Exhibit “A” (Record p. 50) does contain all of 
the pool earnings as credits to the L & St. L. R. R. Co. 
from Indianapolis to Terre Haute. Adding Mr. Nash’s 


Exhibit “A” to Mr. Hewitt’s Exhibit “Q,” as to earnings, 


makes precisely the same amount of gross earnings as 
given in Mr. Hewitt’s Exhibit 8, thus proving con- 
clusively from the record that not a dollar of pool 
earnings has ever been credited to the lease line. 


Mr. Dye seeks to found an argument in behalf of 
the C., C., C. & L. Ry. Co., as bondholder, on the ground 
that no interest had been paid on the second and third 
mortgage bonds since the close of the year 1877. There 
is nothing whatever in this argument. The record 
shows that $490,105 has been paid on bond interest since 
the first day of January, 1878. (Record p. 52.) Every- 
body knows that every dollar of interest paid on the first 
mortgage bonds inured directly to the benefit of the holders 
of the second aud third mortgage bonds in protecting the 


K 
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property from foreclosure and sale on the first mort- 
gage, which would of necessity have destroyed the value 
of the second and third mortgages. No argument is 
necessary to illustrate this self-evident fact. 

6. The entire legal argument of Mr. Dye is ad- 
dressed to a case not before this Court on this appeal. 
The two chief propositions are : 

First. That the L . L. R R. Co. is not liable 
for this rent, because the lease is void. 

Second. That the guarantor companies can not be 
held liable for this debt due the St. L., A. & T. H. R. 
R. Co., because the guaranty contract is ultra vires and 
illegal. 

Neither of these propositions is before this Court 
for consideration or decision. In making and arguing 
them, counsel has again lost sight of the case before the 
Court. The liability of the I.§ St. L. R. N. Co. to pay 
this rent is already fixed. This Court has so decided. Ap- 
pellant is not here attempting to obtain a recovery 
against, or fix a liability upon, the L & St. L. R. R. Co. 
That question is already settled. Appellant is seeking 
payment out of the proceeds of sale of the railroad and 
franchises of the I. & St. L. R. R. Co. of a decree against 
the L & St. L. R. R. Co., for unpaid rent. 

Appellant is not seeking to fix any liability upon 
the guaranteeing companies, nor is it asking any re- 
covery against any corporation as guarantor of the 
lease. 

Appellant asks preference in payment over the bond- 
holders; nothing more. The fact that one of the guar- 
antor companies is the owner of most of the mortgage 


bonds does not lessen appellant’s right in equity to pre- 
ference in payment. On the contrary, we claim’ that 
that fact greatly strengthens appellant's equitable right 
to priority and preference in payment. 

Another proposition advanced by: Mr. Dye is cer- 
tainly unique. It is in effect that the Bt. L., A. & UH. 
R. R. Co would stand on a much better footing before 
this Court if it had committed a fraud than it does now. 
The argument is that Courts of equity will grant re- 
covery, and enforce payment, upon quantum meruit in 
cases where contracts are held void for gross fraud, but 
will not grant relief as upon quantum meruit in cases 
where there is no fraud, where one of the parties is fally 
authorized to make the contract, but where the other of 
the contracting parties has inngcently, and in good faith 
entered into a contract in the general line of its busi- 
ness, and in furtherance of its interests, but which con- 
tract is held by the Court to be unsuthorized by its 
charter. The statement of the proposition is its own 
refutation. It is abhorent to equity and good conscience. 
Apply this proposition for a moment to this case. This 
Court has held that the St. L., A. & T. H. R. R. Co. was 
fally authorized by its charter, and the laws of Illinois 
to enter into the contract of lease. It has done no 
wrong therefore. It has committed no fraud. The I. 
4 St. L. R. R. Co. entered into this contract we are 
bound to suppose innocently, and in good faith. There 
is no ground for doubt on this point. The contract is 
in the general line of railroad business. It is not malum 
in se. It is not void as against public policy on the 
ground that it is in iteelf a vicious contract, because this 


* 
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Court expressly held that if the laws of Indiana had 
given to the L 4 St. L. R. R. Co. the same power that 
the laws of Illinois gave to the St. L., A. & T. H. R. R. 
Co., this contract would have been perfectly valid and 
binding. The contract was held void simply, and solely 
on the ground that the L & St. L. R. R. Co. lacked the 
power to enter into such a contract. It did enter into 
the contract, and did possess, and use the appellant's 
railroad and franchises, and reaped vast profit in money 
can not be disputed. The record proves it. To claim 
that a Court of equity ought to hold that the St. L., A. 
4 T. H. R. R. Oo., under such circumstances, does not 
stand on as good a footing as it would if it had commit- 
ted a gross fraud, is too abeurd for serious consideration. 
The case of Davis v. Old Colony R. R., cited by Mr. 
Dye in support of his position, has no such ruling in it. 
On the contrary, it does contain exactly the opposite 
ruling. It says: A corporation may indeed be bound 
to refund to a person, from whom it has received money 
or property for a purpose unauthorized by its charter, 
the value of that which it has actually received.” 

By the decree of July 26, 1882, the Court found that 
the L & St. L. R R. Co. collected and applied to its own 
use the entire gross earnings of the leased line from 
April 1, 1878, to October 26, 1878, and has never paid a 
penny for the use of the leased line for that seven months. 
The Court farther found that 80 per cent. of the gross 
earnings earned on the leased line during that seven 
months is $164,052.82. (See Appendix to my original 
brief in this case, p. 4). How can a court of equity re- 
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fase to restore and pay this sum, with its interest, out of 
the proceeds of sale? We claim that this 80 per cent. 
is trust money wrongfully withheld by the L & St. L. 
R. R. Co.; that it never was the money of the I. & St. L. 
R. R. Co., but was, as it was earned and collected, the 
money of the St. L., A. & T. H. R. R. Co., reserved to it, 
and received in trust by the L 4 St. L. R. R. Qo. Mr. 
Dye claims that it is not a trust fund; that it is not a 
reservation of rent; that the agreement as to rent is a 
positive agreement to pay $37,500 monthly, and a sum 
equal to 80 per cent. of the gross earnings when ascer- 
tained. (Mr. Dye’s brief, p. 12.) Mr. Burke takes pre- 
cisely the opposite view and argues that 30 per cent. of 
the gross earnings is the real rent reserved, and that the 
I. & St. L. R. R. Co. is simply a guarantor that the 80 
per cent. shall equal $37,500 per month. | 

In either case it seems utterly impossible for a Court 
of equity to hold that the I. & St. L. R R. Co. may keep 
this money and never pay a dollar for the use of the 
leased line for a period of seven months. No one can 
ever conscientiously believe that that would be right. 

7. The argument of Mr. Burke may be stated in 
three propositions. : 

First. That 30 per cent. of the gross earnings earned 
on the leased line is the real rent reserved in the lease ; 
that the provision requiring the I. 4 St. L. R. R. Co. to 
pay $37,500 per month is only a contract of guaranty by 
which the I. & St. L. R. R. Co. guaranteed that 80 per 
cent. of the gross earnings should amount to $450,000 
per year. . 
Second. That all of the decree in favor of the St. 


L., A. & T. H. R. R. Co.,—excepting $164,052.82, that 
sum being 30 per cent. of the gross earnings of the leased 
line from April 1, 1878, to October 26, 1878,—is based 
on the guaranty part of the lease, and cannot, therefore; 
be said to be based upon a valuable consideration re- 
ceived by the I. 4 St. L. R. R. Co., and that for this 
reason all of the amount fixed by the decree,—excepting 
the said $164,052.82,—can only be regarded as an ordi- 

nary floating debt—merely a contract obligation. | 

Third. From these propositions he deduces a third, 
viz: That all of this decree that rests upon the supposed 
guaranty contract embodied in the lease,—which means 
all of the decree excepting the $164,052.82,—cannot be 
classed as operating expenses, and is not, therefore, en- 
titled to preference in payment over the mortgage bonds. 

The lease does not support Mr. Burke’s propositions. 
The provision requiring payment of 887, 500 monthly 
is an absolute agreement, regardless of whether the 30 
per cent. of gross earnings reserved does or does not 
amount to $37,500 per month. It is not a guaranty. 
The language is as follows : 

“It is hereby expressly agreed that the aforesaid 
payments shall amount, in each and every year, to at 
least four hundred and fifty thousand dollars, which is 
hereby agreed upon as a minimum for each and every 
year, and it is to be paid absolutely, without reference 
to the percentage which it forms of the groes earnings 
of such year, and without leaving or creating any claim 
or charge upon the earnings of any future year. 

“The manner and times of payment hereinbefore 
provided shall be as follows: On the first day of July, 
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taine precisely the same provision as above quoted. 


one thousand eight hundred and sixty-seven, and of 
every month in each year thereafter, shall be paid thirty- 
seven thousand and five hundred dollars for the month, 
being one equal twelfth part of the minimum payment 
herein provided to be made for each, any and every year 
of the term aforesaid.” (Record, p. 16.) 

This is the provision upon which the decree against 
the I. & St. L. R. R. Co. in favor of appellant is based, 
excepting as to $164,052.82, the 30 per cent. of gross earn- 
ings from April 1, 1878, to October 26, 1878, withheld and 
appropriated by the I. § St. L. R. R. Co. : 

The decree stands affirmed as against the I. & St. L. 
R. R. Co. The liability to pay this rent is fixed. We 
have shown that there is a valuable consideration sup- 
porting this decree. The I. & St. L. R. R. Co. received 
in cash from net earnings of the leased line earned 
before the I. & St. L. R. R. Co. was completed, and from 
pool earnings received by reason of its possession of 
the leased line, $618,030.65. More than two-thirds,— 
almost three-fourths,—of all the earnings ever received 
by the I. & St. L. R. R. Co. were earned on the track of 
the leased line. Possession of the leased line enabled 
the J. & St. L. R. R. Co. to do substantially all the busi-. 
ness it ever did do. Without the leased line the I. & St. 
L. R. R. Co. could not have kept its road a “ going con- 
cern” a single month. 

The amount fixed by the decree is no more than 
just and equitable. If this were not true, the reorgan- 
ized I. & St. L. Ry. Co., and the C., O., C. & I. Ry. Co. 
would not have entered into the new lease which con- 


(Record p. 59.) The entire line from Indianapolis to St. 
Louis was operated by the I. & St. L. R. R. Co. as a unit,— 
asingle continuous line, from the day the I. & St. L. R. R. 
was completed. It is proved that the gross earnings of 
the entire line were far more than sufficient to pay all 
operating expenses, including the rent of the leased 
line. It is proved that millions of dollars from gross 
earnings of the entire line went to pay interest on I. & 
St. L. R. R. Co. mortgage bonds, and to pay for improve- 
ments, new equipment, and added values to the property 
of the I. 4 St. L. R. R. Co. 

If all these facts do not bring this case directly 
under the repeated decisions of this Court holding such 
claims entitled to payment out of proceeds of sale in 
preference to mortgage bonds, it would seem impossible 
to describe a case that would fall under the decisions. 


Mr. Burke says in his brief (p. 82): “The money 
not earned upon the road of the petitioner, as we have 
seen, was supplied by the stockholders of the lessee.” 
By this sentence Mr. Burke intends to say that the C., O., 
C. & I. Ry. Co. and the Penn. R. R. Co., as owners of the 
capital stock of the I. & St. L. R R. Co., made advances 
to enable the I. & St. L. R. R. Co. to pay rent that has 
been paid. It has been demonstrated from the record, 
both in my original brief and in this reply brief, that 
there is no foundation in fact for such an assertion. 
The facts, as proved by the record, are that all advances 
made by these respondents were only about sufficient to 
pay for the improvements, new construction and new 
equipment added to their property,—the J. §¢ &. L. 
R. R.,—while over $2,200,000 of cash was paid to the 


bondholders in interest directly out of the gross earn- 
ings of the line from Indianapolis to St. Louis. If the 
gross earnings had been lawfully and rightfully appro- 
priated to the payment of operating expenses instead of 
being diverted to the payment of interest and for new 
construction and equipment, these respondents never. 
could’ have been called upon for a penny. The gross 
earnings would have paid all operating expenses, in- 
cluding all rental, and have left besides a large amount 
for application upon bond interest. In the face of these 
facts so clearly proved by the record, it is strange that 
such a statement as the above is made. 

But Mr. Burke claims that appellant’s claim for 
rent is not an operating expense of the L. & St. E. R. N. 
Co., and is not, therefore, entitled to preference in pay- 
ment out of proceeds of sale. If it had only been rent 
of a few miles of track to enable the L & &. L. X R. 
Co. to get its cars into the City of Terre Haute, Mr. 
Burke would find no difficulty in calling the rent cur- 
rent operating expenses. Does the length of the leased 
line change the principle? Ifa railroad company own- 
ing a line from Indianapolis to Terre Haute rents White 
Line cars or stock cars to run between St. Louis and 
Indianapolis would not the rent of such cars be an oper- 
ating expense of the company renting the cars? What 
difference in principleis there between renting a carto ren 
between Terre Haute and St. Louis and renting a railroad 
track between Terre Haute and St. Louis upon which to, 
operate the cars? Every attempt to show that the rent. 
of this leased line is not an operating expense of the I. 
& St. L. R. R. Co, inevitably leads to, absolute absurdity. 


It is an operating expenee, and is, therefore, entitled to 
preference in payment out of the proceeds of sale in pre- 
ference to the mortgage bonds. It is aa indebtedness, 
which, in many ways, as has been shown, added to the 
security of the bondholders, and by which their property 
was benefited. It is exactly like claims for labor and 
supplies. The use of this leased line did keep the line 
between Indianapolis and Terre Haute a “going con- 
cern.” It is, therefore, a debt which has by the course of 
jadicial decision always been held entitled to a preference. 

From a statement found on page 34 of Mr. Burke’s 
brief, the Court might be led to infer that the I. & St. L. 
R. R. Co. has paid the 80 per cent. of gross earnings 
collected and retained by it for the seven months from 
April 1 to October 26,1878. The statement is as follows: 

It certainly was discharged when the lessce paid 
over to the petitioner the entire 90 per cent. of gross 
earnings, it clearly appearing that the 30 per cent. of 
gtoss earnings was a much larger um than the aggre- 
gate of net earnings.” 

Not one dollar of the 80 per cent. of gross carnings 
of the lemed line from April 1 to October 26, 1878, 
emoenting to $264,062.88, has ever been paid. Appell 
ant has never recerved = cent for the wee of its property 
during that seven months. According to Mr. Burke's 
theory there is no possible ground upon which payment 
of thie $164,052.82, with its interest, out of the fond in 
Court ean be equitably denied. 

If this appeal is denied, if the C., C., O. & I. Ry. Oo. 
is permitted, as bondholder, to take all this fund in Cowrt, 
it i certain’ that the St. E., A. & T. H. R. R. Co: will 
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never receive a cent of the amount due it from the IL. & 
St. L. R. R. Co. This would result in punishing the in- 
nocent and rewarding the wrongdoer. The history ot 
this case shows that the St. L., A. & T. H. R. R. Co. has 
acted in good faith and wholly within its charter powers. 
If wrong has been done, if bad faith and violation of 
pledges have been shown, the St. L., A. & T. H. R. R. Co. 


bas not been shown to be the wrongdoer. 


Can a Court of Equity say to this appellant, it is 
true you acted in good faith and within your legal pow- 
ers; it is true the L & St. L. R. R. Co. in its action er- 
ceeded its charter powers; it is true that the possession 
of your railroad and franchises was of gréat value to the 
L & St. L. R R. Co.; it is true that it owes you the 
amount fixed by the decree of July 26, 1882; it is true 
the C., C., C. & I. Ry Co. was largely instrumental in 
inducing you to enter into the contract and yield pos- 
session of your railroad; it is true that it gave you a 
written guaranty upon which you relied; it is true that 
it was chiefly instrumental in creating the L & St. L. R. R. 
Co. for the express purpose of its becoming your lessee; 
it is true that it took the bonds of the L & St. L. R. R. 
Co. upon which this foreclosure was made, at a ruinous 
discount, and has drawn large amounts of interest out 
of gross earnings earned by the continuous line, of which 
your road constituted over two-thirds; it is true it has 
received far more in bond interest and in improvements 
to the L & St. L. R. R. than it ever advanced under its 
fuse to pay you anything, and will allow the C., O., C. 
& L By. Co., as bondholder, to take all the remaining pro- 


coeds of sale? It seems hardly possible that a Court of 
equity will so hold. 
) 2 We ask that the decree appealed from may be re- 
versed with directions to the Circuit Court to enters 
* decree providing for the payment of appellant's claim ‘ 
out of the fand in Court in preference to the payment = 
of the second and third mortgage bonds. 
submitted, 
Joan B. MD, 
Jom M. Bun, an 
Solicitors for K. L., A. f T. H. RB. RB. Co. 1 
By Jom M. Bumm. 
Immer, Inp., March 9, 1888. 
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n. E. DOW ET ais. vs. J. w. BEIDELMAN. 1 


1 Unitep Srates or AMERICA, 88: 


The President of the United States of America to the honorable the 
judges of the supreme court of the State of Arkansas, Greeting : 
Because in the record and proceedings, as also in the rendition . 

of the judgment of a plea which is in the said ry — court before 

you, between R. K. Dow, Watson Matthews, and Charles Moran, ap- 
pellants, and J. W. Beidelman, appellee, wherein was drawn in ques- 
tion the validity of a statute of said State on the ground of its being 
repugnant to the Constitution of the United States, and the decision 
was in favor of such statute, a manifest error hath — — to the 
great damage of the said appellants, as by their complaint appears, 
we, being willing that error, if any hath been, should be duly cor- 
rected and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record and 

— aforesaid, with all things concerning the same, to the 
preme Court of the United States, together with this writ, so that 

you have the same at Washington on the second Monday of Oc- 

tober next, in the said Supreme Court, to be then and there held, 
that, the record and proceedings aforesaid being inspected, the said 

Supreme Court may cause further to be done therein to correct that 

error what of right and according to the laws and custom of the 

United States ought to be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 13th day of July, in the 
year of our Lord one thousand eight hundred and eighty-seven, 
and of the Independence of the United States the 112th. 

[The Seal of the Circuit Court U. 8. A. of East. Dist. Ark., Western Division.] 
RALPH L. GOODRICH, 
Clerk of the Oircuit Court of the United States of 
America for the Eastern District of Arkansas. 
Allowed by— ' 


STERLING R. COCKRILL, 
Ch. Justice Sup. C Ark’s. 


11 Srar or ARKANSAS: 
In the Supreme Court. 


In obedience to the mandate of the within writ of error I have 
made out and duly certified a perfect, true, and correct transcript of 
the record and proceedings in the within cause, and the same is 
hereto attached. 

Witness my hand and the official seal of the supreme court of 
Arkansas this the 6th day of August, 1887. 


[Seal of the Supreme Court of Arkansas.] 
) W. P. CAMPBELL, Clerk. 


2 The United States of America, Greeting: 
: You are hereby cited and admonished to be and appear at 
1—1001 


3 k. k. DOW ET ALS. VS. J. w. BEIDELMAN. 


a Supreme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the State of Arkansas, 
wherein R. K. Dow, Watson Matthews, & Charles Moran, trustees 
and plaintiffs in error, and you are defendant in error, to show 
cause, if any there be, why the judgment rendered against the said 
’ plaintiffs in error, as in the said writ of error mentioned, should not 
be corrected, and why speedy justice should not be done to the 

parties in that behalf. 
. Witness the Honorable Sterling R. Cockrill, judge of the supreme 

court of Arkansas, this 13th day of J uy A. D. 1887. 

STERLING R. COCKRILL. , 


23 Service of the within citation acknowledged July 15, 1887. 
W. 8. McCAIN, 
Att'y for Beidelman. 


3 STaTE OF ARKANSAS, ect: 
In the Supreme Court. 


Be it remembered that at a term of the supreme court of the State 
of Arkansas, begun and held at the court-house in the city of Little 
Rock, on the twenty-third day, being the fourth Monday, of May, 
A. D. 1887, amongst others, were the following proceedings, to wit, 
on the ninth day of July, 1887, a day of said term: 


Appeal from Pulaski Circuit Court. 
Rosert K. Dow et al., Trustees, Appellants, 


v. 
J. W. Berean, Appellee. 


JuNE 111TH, 1887. 


On this day come the appellants and file herein the transcript of 
the record of Pulaski circuit court in this cause, which is as follows: 


Transcript. 
Pleas before the Hon. Joseph W. Martin, judge of the Pulaski circuit 
court, on the 3d day of June, 1887, in the case of— 


Joon W. Beretmany, Plaintiff, 


v. 
R K. Dow, Watson Matruews, and Ca#aries Moran, Trustees, 
Defendants. 


Complaint. 


The plaintiff states that the defendants are and for ten days last 
past have been the — and in possession of the railroad in 
this State running from Little Rock to a point on the Mississippi 
river * — Memphis, Tennessee, commonly known as the Mem- 
phis & Little Rock railroad, which railroad is more than one hun- 
dred miles long, and which railroad during the time aforesaid has 


_— 
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been operated by defendants, who claim and operate said road as 
trustees for certain mo creditors of an insolvent compan 
called the Memphis & Little Rock Railroad Company, as reorganized. 

That Lonoke is a station on said railroad, distant from Little Rock 
only 23 miles, and that on the 5th day of May aforesaid the plain- 
tiff, desiring to be transported on said railroad as a passenger from 
Little Rock, a terminal station on said road, to Lonoke, applied to 
the station agent of said railroad at Little Rock for a ticket on said 
road from Little Rock to Lonoke and tendered seventy cents there- 
for, but said station agent, at the instance and under the direction 
of defendants, refused to accept 70 cents and cha , demanded, 
exacted, and received from the plaintiff the sum of $1.30 for such 
ticket, and defendants refused to carry plaintiff for any less, and 
plaintiff was thereby compelled to pay and did pay to defendants 
the sum of $1.30 aforesaid as compensation for transporting him 
from Little Rock to Lonoke, contrary to the statutes in such case 
made and provided and to the damage of plaintiff $300. 

Wherefore he prays judgment for and for other relief. 

: W. 8. McCAIN, 
For Ri,. 


Proceedings May 12th, 1887. 


Come the defendants, by U. M. & G. B. Rose, their attorneys, and 
by leave of court file their answer herein. 


Answer. 


I. The defendants are operating the said Memphis & Little Rock 
railroad under and by virtue of the charter granted to the Memphis 
& Little Rock Railroad Company by the State of Arkansas in the 
act of the General Assembly of said State, approved January 11, 
1853, under the provisions of which the defendants are authorized to 
charge for transportation of passengers at the rate of five cents per 


mile. 
4 IT. Said railroad was — — and a great part of it con- 
structed upon the faith of the act of the General Assembly 


of the State of Arkansas, approved July 23d, 1868, which provides 
that the rates of toll shall not be decreased, without the railroad 
company’s consent, to such an extent that the profits of the railroad 
company shall be less than fifteen per cent. per annum, and -under 
_ the provisions of the act relied upon by plaintiff the profits of the 
said road would be greatly less than that rate, and no such reduc- 
tion of rates has been consented to by these —— ae 
person or corporation who has ever been in possession of sai . 

III. The expense of construction of the railroad now operated by 
the defendants was about the sum of four million dollars, and it is 
now mortgaged for two million eight hundred and fifty thousand 
dollars, bearing interest at the rate of eight per cent. annum, 
and these defendants are in possession of the said railroad as the 
trustees and representative of the said mo bondholders. Under 
the provisions of the act relied upon by plaintiff the profits of the 


a * 
2 2 
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road will not exceed the sum of fiſty- eight thousand dollars per an- 
num, which will be less than one and one-half per cent. upon the 
cost of constructing the railroad, and only a little over two per cent. 
upon the amount of its bonded indebtedness. 

That its income before the of said act amounted to one 
hundred and sixty-two thousand dollars net, and the act, if enforced, 
will operate as an almost complete confiscation of the defendants’ 


U. M. & G. R ROSE. 


I say that I am an egent of the defendants, who are non-residents 
of this State, and that the statements contained in the foregoing 
answer are true to the best of my knowledge and belief. 


D. MILLER. 

. Subseribed and sworn to before me this IIth day of May, 1887. 
(sar. } GEO. E. DODGE, 

Notary Public. 


Judgment. 
Proceedings, June 3d, 1887. 


Now on this day came said plaintiff, by W. 8. McCuin, his attor- 
ney, and also came said defendants, by U. M. & G. B. Rose, their 
attorney, and this cause having been submitted to the court sitting 
asa jury on the agreed statement of facts, the court, after hearing 
the argument of counsel, finds for the plaintiff, and assesses a penalty 
of fifty dollars against said defendants in favor of said plaintiff, and 
also allows to the plaintiff a counsel fee of twenty-five dollars. 

Wherefore it is now by the court considered, ordered, and adjudged 
that the plaintiff do have and recover of the said defendants the 
sum of seventy-five dollars aforesaid, together with all costs in and 
about this suit expended ; and during the trial of this cause said 
defendants excepted to divers rulings of the court, and in order to 
save said exceptions asked and obtained leave to t and file here 
their bill of exceptions at any time during the present term of 


court. 
Filing Bill Ex. 
Proceedings, June 3d, 1887. 


On this day came said defendants and filed their motion for a new 
trial in this cause, which said motion being submitted to the court is 
overruled ; to which ruling of the court the defendants excepted, and 
to save their exceptions taken during these proceedings they present 
here their bill of exceptions, which, being found correct, is signed, 
sealed, filed, and made part of the record herein. Said deſendauts 
prey an appeal to the Supreme Court, which is granted. 

(For copy of motion for new trial, see page 15.) 


5 Bill of Exceptions. 
Be it remembered that on the trial of this cause the case was sub- 


* 
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mitted to the court, sitting as a jury, on an agreed statement of facts, 
which is as follows: — 


proved January 11th, 1853, which act is taken asa part hereof. See 
8 1852, p. 130. 


it executed a second mortgage on its property 
and charter to Henry F. Vail, as trustee. 
17th of March, 1873, — — — — — 
on Nov. . 
the charter, which they called the 


new 2 
Litile ilway Company. 
Memphis & Little Rock Railway Company 
y to certain trustees. This mort- 


trustees thereunder brought 
court for the eastern district of 


Arkansas for its foreclosure, and the trustees in the mortgage of May | 


1, 1860, were, on their own ication, made parties complainant ; 
and on Nov. 21, 1876, a final was entered in the cause direct- 
ing the foreclosure of both mortgages and a sale for their satisfac- 
tion. 


On April 27, 1877, the property was sold under the de- 
cree, including the charter, purchasers at the sale ized 
under the charter and called the new company the Memphis & Little 
Rock Railroad Company, as — 

On May 1 and 2, 1877, the said last-named company issued bonds 
and executed to the defendants its upon its and 
charter, and, default having been made in their payment, the defend- 
ants are in ion as trustees for the bond 

The legal right of the successive companies to organize undet the 
old charter is not admi 

The railroad was built, prior to 1868, from Memphis to Madison 
and from Little Rock to Du Vall’s Bluff. It was built through the 
intervening distance in 1869. The expense of constructing the 
Memphis & Little Rock railroad was four millions of dollars, and 
the railroad company has a bonded indebtedness of two millions 
eight hundred and fifty thousand dollars, bearing interest at eight 
r 
representatives ers, ult having 
made in the payment of interest on the bonds. The net income of 
S T eatin, ieee 

rs, principally passenger rge 
transportation having — five cents per mile; and this has been 
about the average for recent past years. With the same traffic that 
the road has now, and charging for transportation at the rate of 
three cents per mile, the net income will only be fifty-eight thousand 
dollars per annum, which will pay less than one and one-half per 
deut. on the cost of the road, and only a little over two per cent. on 
its bonded indebtedness. The ts do not anticipate any in- 


etl 
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crease of traffic on account of the reduction, for the reason that the 
St. Louis, Iron Mountain & Southern railway, from which the Mem- 
phis & Little Rock railroad derives nearly all of its through business, 
is building a parallel branch from Bald Knob, in the State of Arkan- 
sas, to the city of Memphis, and, being a hostile and rival line to 
that of these defendants, will carry over that branch the through 


who would otherwise go over the road of the defendants. 


most profitable traffic has been the through traffic, and the de- 
fendants anticipate a great diminution in their present traffic when 
said branch is completed, and it will, to all appearances, be com- 
pleted during the summer of 1887. 


The length of the defendants’ road is one hundred and 


6 thirty-five miles. Forty miles of that distance, from Madison 
to Memphis, is through a swamp in which there are virtually 
no inhabitants and which is subject to overflow. 

Either pery may refer to the statements in reference to the rail - 
roads in Arkansas contained in Poor's Railroad Manual for 1886, 
and the same shall be taken as evidence of the facts therein stated. 

The cost of constructing the Batesville & Brinkley road from 
Brinkley to Newport, a distance of sixty miles, has been three hun- 
dred and seventy-five thousand dollars. Its rate of transportation 
— the act of 1887 was five cents per mile. Its length is sixty 
miles. 

The Arkansas & Louisiana railroad is twenty-five miles long and 
its cost one hundred and eighty thousand dollars. 

It is further agreed that in Arkansas money is now and has been 
for twenty years past lending currently at interest from six to ten 
per cent. per annum. 

May 21, 1887. 


W. S. McMAIN, for Płi ,. 
U. M. & G. B. ROSE, 
For Defendants. 


The following facts, as shown by Poor’s Manual of Railroads for 
1886, were introduced in evidence under the agreed statement of 


Facts from Poor's Manual. 


Net earnings of Batesville & Brinkley railroad for 1885, 829, 163.25 

Net earnings of the Arkansas & isiana railroad for 1885 
$34,429.88. 

of St. Louis, Iron Mountain & Southern railway, 923 
miles. M for $35,564,352.61; 5,7, and 8 per cent. Net 
— $3,619,416.63. Rate of charges has been three cents per 
mile. 
— — the A & Fort 5 — — Arn 

ortgaged for $2,379,500; 7 per cent. Net ts, : 
Rate of has been five cents per mile. A 


Length of the Little Rock, Mississippi River & Texas railway, 162 


miles. M for $2,977,500 ; 7 t. Net i 7 * 
604.44. Rate of charges has — “pigs ote 


been five cents per mile. 
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Length tte et es te — miles. 
Mortgaged for $1 : cent. earn! 644.30. 
Length of St. — & San — railroad, 81488 miles. Mort- 
gaged r $26,026,000. Net earnings, 82578, 77270. 
ngth of Kansas City, Spri d & Memphis railway, 281.94 
miles. Mortgaged for $7,800,000; 6 per cent. Net earnings, 8865, 
160.88. 


No other testimony was introduced. The court, therefore, found 
the facts to be as before agreed and as shown from said extracts from 
Poor’s Manual. 


On the trial of said cause said defendants asked the court to make 
the following— 


7 Declarations of Law. 


First. The act of the General Assembly of the State of Arkansas, 
being an act entitled “An act to regulate the rates and cha for 
the carriage of passengers by railroads,” = April 4, 1887, in 
so far as it relates to the —— p ing. is unconstitutional, 
null, and void, because, under the guise of regulating charges for 
the carriage of — ee on railroads, it amounts virtually to the 
confiscation of the property of the railroad in the hands of said de- 
fendarts, and is an unreasonable, unjust, and oppressive taking of 
private property for public uses without compensation in violation 
— nstitution of the State of Arkansas and that of the United 

tes. 

Second. That the said act of the General Assembly is unconstitu- 
tional because it is special legislation and makes arbitrary discrim- 
inations between di t railroads, not based either upon their 
value, their earnings, or other valid grounds, but based simply on 
the respective s of the several railroads. 

Third. That there is no lege evidence that said act was ever 
passed by said General. Assembly and approved by the Governor of 
the State in the manner required by the constitution, and that, there- 
fore, said act is null and void. 

Fourth. That upon said findings of fact the judgment of the court 
should be for the dauts. 


But the court refused to make either of said declarations of law, 
and to its refusal to give each one of them the defendants at the 
time ex , and to save their exceptions asked and obtained leave 
to file their bill of exceptions at any time during the present term 
of the court. 

And now, on the same day, the said defendants filed in court here 
their motion for a new trial, which is in words as follows: 


“ Motion for New Trial.” 


Come said defendants and ask the court to grant them a new trial 
herein, because— 

First. The court erred in refusing to make the first declaration of 
law asked for by the defendants. 
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Second. The court erred in refusing to make the second declara- 
tion of law asked for by the defendants. : 

Third. The court erred in refusing to make the third declaration 
of law asked for by the defendants. 

Fourth. The court erred in refusing to make the fourth declara- 
tion of law asked for by the defendants. 

U. M. & G. B. ROSE, 
For Defendanis. 


And the court, after considering said motion for a new trial, over- 
ruled the same, to which ruling the defendants at the time excepted, 
and to save their exceptions they present here their bill of excep- 
tions, which being examined and found correct, it is signed, sealed, 
and ordered to be filed on this third day of June, 1887. 

J H W. MARTIN, 
Judge of Sith Judicial Oircutt of Arkansas. 


8 Srate or ArRKawnsas, County of Pulaski: | 


I, W. W. Field, clerk of the circuit court of the county aforesaid, 
do hereby certify that the annexed and foregoing sixteen pages con- 
tain a true and correct transcript of the record and papers of said 
circuit court in the cause and for the dates therein recited. 

Witness my hand and the seal of the court aforesaid this 9th day 
of June, A. D. 1887. 


(seat. ]} W. W. FIELD, 
Clerk of Pulaski Circuit Court, 
| By S. J. JOHNSON, D. G 
Costs of W. W. Field, clerk $5 35 | 
transcript 4 00 
$9 35 
Endorsed : Filed June 11th, 1887. W. P. Campbell, clerk. 
Proceedings in Supreme Court of Arkansas. 
June IIrn, 1887. 


Come the appellants, by their attorneys, and by leave of the court 
file their motion to advance and submit this cause for hearing as 
one involving the — — interests. 

— motion, with the accompanying agreement of counsel, is as 
ows: 


Motion to Advance. 


Come said appellants and show that this cause is one that in- 
volves an important public interest, and they therefore pray that it 
may be advanced and submitted at an early day. 

U. M. & G. B. ROSE, 


For Appellants. 


* . 9 ” ee ö * * 1 
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We agree that this cause be advanced as one involving the public 
interest and pray that it may be so advanced. . 


June 11th, 1882. f 
U. M. & G. B. ROSE, 
For 4 
n W. 8. McCAIN, 
* For Appellee. 
Endorsed: Filed June 11, 1887. W. P. Campbell, clerk. 
Motion to Advance Overruled. 
June 18rn, 1887. 


On consideration it is ordered by the court that the motion to ad- 
vance this cause as one involving the public interests be, and the 
same is hereby, denied. 


SaTurDay, July 25th, 1887. 
Come the appellants and appellees, by attorneys, and 2 mo- 
court 


tiun this cause is submitted upon the briefs filed and by 
taken under advisement. 


Final Judgment. a 
R. K. Dow 4 al., Trustees M. & L. R. R. R. Co., Appellants, 


v. 
Jonxn W. BATMAN, Appellee. 
Appeal from Pulaski circuit court. 


SaturDay, July gu, 1887. 


This cause came on to be heard upon the trauscript of the record 
of the circuit court of Pulaski county and was argued by counsel ; 
on consideration whereof it is the opinion of the court that there is 
no error in the procecdings and judgment of said circuit court in 
this cause. 

It is therefore considered by the court that the judgment of said 
circuit court in this cause rendered be, and the same is hereby, in 
all things affirmed, with costs. 

It is further considered that said appellee recover of said appellants 

all his costs in this court in this cause expended and have 
9 execution thereof. 


SaTurpDay, July 9th, 1887. 
Comes the appellee, by attorney, and by leave of the court files 
his motion to tax an attorney’s fee in this cause. 
Said motion is as follows: 


Motion to Tax Aye Fee. 


Plaintiff, and also his attorney, W. S. McCain, moves the court to 
tax and allow an attorney’s fee of $100 for the services of said at- 
torney in this court. 

2—1001 
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Endorsed: Filed July 9th, 1887. W. P. Campbell, clerk. 
The following opinion was delivered by the court: 


Opinion. 
Surrn, J.: . : 

The complaint all that the defendants were the legal owners 
and in possession of the Memphis & Little Rock railroad, which is 
more than one hundred miles long; that on the fifth of May, 1887, 
the plaintiff had apptiod to the ticket agent of defendants for a pas- 
senger ticket from Little Rock to Lonoke and had tendered seventy 
cents in payment, the distance between the two stations being twenty- 
three miles; but the defendants had refused to carry for that sum, 
and had demanded and received from him one dollar and thirty 
cents for the service aforesaid. 

Wherefore the plaintiff claimed the statutory penalty. 

The defendants filed the following answer: 


I 


“The defendants are — the said Memphis & Little Rock 
railroad under and by virtue of the charter granted to the Memphis 
& Little Rock Railroad Company by the State of Arkansas, in the 
act of the General Assembly of said State, approved January 11, 
1853, under the provisions of which the defendants are authorized 
to — for transportation of passengers at the rate of five cents 
per mile. 


II. 


“Said railroad was completed and a great part of it constructed 
upon the faith of the act of the General Assembly of the State of 


Arkansas, approved July 23, 1868, which provided that the rates of 


toll shall not be decreased, without the railroad company’s con- 
sent, to such an extent that the profits of the railroad company shall 
be less than fifteen per cent per annum; and under the provisions of 
the act relied upon by plaintiff the profits of said road would be 
greatly less than that rate, and no such reduction of rates has been 
consented to by these defendants or any person or corporation who 
has ever been in possession of said — 


III. 


*The. expense of the construction of the railroad now operated by 

the lefendants was about the sum of four millions of dollars, 

10 and it is now mo for two millions eight hundred and 

fifty thousand dollars, hearing interest at the rate of eigt-t 

per centum per annum, and these defendants are in possession of 
said railroad as the trustees and representatives of the said mo 

bondholders. Under the provisions of the act relied u by the 

plaintiff the profits of the road will not exceed the sum of fifty-eight 

thousand dollars per annum, which will be less than one and one- 

balf per cent. upon the cost of constructing the railroad, and only a 
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ness; that its income before the passage of said act amounted to one 
hundred and sixty-two thousand dollars, net, and the act, if enforced, 
will operate as an almost complete confiscation of the defendants’ 


property.” 
The cause was submitted to the court sitting as a jury, and judg- 
ment. was rendered in favor of plaintiff for seventy-five dollars and 


Defendants filed a motion for a new trial, which was overruled, 
upon which they excepted and appealed. 

A jury having been waived, the cause was tried before the court 
and the facts were agreed as follows: 

The Memphis & Little Rock Railroad Company was incorporated 
under the act of the General Assembly of the State of Arkansas, ap- 
proved January 11, 1853, which act is taken as a part hereof. Seo 
acts of 1852, p. 130. 

On May 1, 1860, it mo its charter and property to Sam. 
Tate, Robert C. Brinkley, and Geo. C. Watkins, trustees. 

On March 1, 1879, it executed a second mortgage on its property 
and charter to Henry F. Vail, as trustee. 

On the 17th of March, 1873, this second mortgage was foreclosed 
by sale under the power, and the purchasers, on November 17th, 
1873, organized a new company under the charter, which they called 
the Memphis & Little Rock Railway Company. 

On December 1, 1873, the Memphis & Little Rock Railway Com- 
pany mortgaged its charter and property to certain trustees. This 
mortgage not being paid at maturity, the trustees thereunder brought 
suit in the Uni tates circuit court for the eastern district of 
Arkansas for its foreclosure, and the trustees in the mortgage of May 
1, 1860, were, on their own application, made parties complainant, 
and on November 21, 1876, a final decree was entered in cause 
1 the foreclosure of both mortgages and a sale for their satis- 

action. 

On April 27th, 1877, the og property was sold under the 
decree, heludin the charter, and the purchasers at the sale reor- 
— under the charter and called the new company the Memphis 

Little Rock Railroad Company, as reorganized. 

On May 1 and 2, 1877, the said last-named company issued bonds 
and executed to the defendants its mortgages upon its p y and 
charter, and default having been made in their payment the defend- 
ants are in 1 as trustees for the mortgage bondholders. 

The legal right-of the successive companies to reorganize under 
the old charter is not admitted. 

The railroad was built, prior to 1868, from Memphis to Madison 
and from Little Rock to Duvall’s Bluff. It was built through the 
intervening distance in 1869. 

The expense of constructing the Memphis & Little Rock railroad 


was four millions of dollars, and the railroad company has a bonded 
indebtedness of two millions eight hundred and Ry thousand dol- 
lars, bearing interest at eight per cent. per annum, and the defendants 


are in possession as the representatives of the mortgage bondholders, 
default having —— in the payment of the interest on the 
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11 bonds. The net income of the road for the year 1886 was one 
hundred and sixty-two thousand dollars, earned principally 
from passenger traffic, the charge for rtation having been five 
cents per mile, and this has been about the average for recent past 
ears. With the same traffic that the road has now, and charging 
or transportation at the rate of three cents per mile, the net income 
will only be fifty-eight thousand dollars per annum, which will pay 
less than one and one-half per cent. on the cost of the road an 
only a little over two per cent. on its bonded indebtedness. The 
defendants do not anticipate any increase of traffic on account of 
the reduction, for the reason that the St. Louis, Iron Mountain & 
Southern railway, from which the Memphis & Little Rock railroad 
derives nearly all of its through business, is building a parallel 
branch from Bald Knob, in the State of Arkansas, to the city of 

Memphis, and this, being a hostile and rival line to that of these 
defendants, will carry over that branch the through passengers who 
would otherwise go over the road of the defendants. e most 
profitable traffic has been the through traffic, and the defendants 
anticipate a great diminution in their present traffic when said 
branch is completed, and it will, to all appearances, be completed 
during the summer of 1887. 

The length of the defendants’ road is one hundred and thirty-five 
miles. Forty miles of that distance, from Madison to Memphis, is 
through a swamp, in which there are virtually no inhabitants, and 
which is subject to overflow. 

Either party may refer to the statements in reference to the rail- 
roads in Arkansas contained in Poor’s Railroad Manual for 1886, 
and the same shall be taken as evidence of the facts therein stated. 

Then follow details as to the length, cost of construction, net earn- 
ings, bonded indebtedness, and rate of charges of the principal rail- 
roads in the State. 

No other testimony was introduced, and the defendants moved 
the following declarations of law: 

First. The act of the General Assembly of the State of Arkansas, 
being an act entitled “An act to regulate the rates and charges for 
the carriage of passengers by railroads,” approved April 4th, 1887, 
in so far as it relates to the present proceeding, is unconstitutional, 
null and void, because, under the guise of regulating charges for the 
carriage of ngers on railroads, it virtually amounts to the con- 
fiscation of the property of the railroad in the hands of these de- 
fendants, and is an unreasonable, unjust, and oppressive taking of 
private property for public uses without compensation in violation 
— — nstitution of the State of Arkansas and that of the United 

es. 

Second. That the said act of the General Assembly is unconstitu- 
tional because it is special legislation and makes arbitrary discrimi- 
nations between di erent railroads, not based either upon their 
value, their earnings, or other valid grounds, but based simply on 
the respective lengths of the several railroads. 

Third. That there is no legal evidence that said act was ever 
passed by said General Assembly and approved by the Governor of 
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the State in the manner required by the Constitution, and that, 
therefore, said act is null and void. 
Fourth. That upon said findings of fact the judgment of the court 
should be for the dants. : 
But the court refused to make either of said declarations of law, 
and te,its refusal to give each one of them the defendants at the 
time excepted and saved their — in the proper ſorm. 


12 The act provides a maximum schedule of charges for the 

transportation of passengers as follows: On lines of railroad 
fifteen miles or less in length, eight cents per mile; on lines over 
fifteen and less than seventy-five miles in length, and on lines 
exceeding seventy-five miles in length, three cents per mile; and 
it further provides that any corporation, officer of court, trustee, per- 
son or association of persons operating a railroad in this State who 
shall charge or take any greater compensation for tire carriage of 
passengers shall forfeit and pay for every such offence not less than fifty 
nor more than three hundred dollars, to be recovered by action by 
the party aggrieved in any court of competent jurisdiction. Acts of 
1887, p. 227. 


It is denied that this law was enacted in accordance with the forms 
— by the constitution. It appears that the act was regu- 
arly passed by both houses of the General Assembly, but in its en- 
rollment two — which had been reported by a conference 
committee and incorporated in the act by way of amendment were 
omitted. In this form it was sent to the Governor and was by him 
approved on March 30. The next day the General Assembly ad- 
journed. After the adjournment the omissions were discovered. A 
correct enrollment was then made, and the bill, signed by the pres- 
ident of the Senate and speaker of the House, was again laid before 
the Governor, who approved it on April 4. 

The first presentation and approval were of no validity, because 
it was not the same bill that had been passed by the Legislature. 
Smithee vs. Campbell, 41 Ark., 471. 

The question, then, is resolved into this: Whether a bill that has 
passed houses may be submitted to the Governor for his ap- 
— after the adjournment of the Legislature, or whether it must 

presented to him while the legislative body is still in session. 
The constitution ordains that every such bill shall be presented to 
the Governor. If he approve it he shall sign it, but if he shall not 
approve it he shall return it, with his objections, to the house in 
which it originated, which house shall proceed to reconsider it. 

“Tf any bill shall not be returned by the Governor within five 
days, Sundays ex , after it shall have been presented to him 
the same shall be a law in like manner as if he had signed it, unless 
the General Assembly by their adjournment prevent its return, in 
which case it shall become a law, unless he shall file the same, with 
his objections, in the office of the secretary of state, and give notice 
thereof by public proclamation within twenty days after such ad- 
journment.” Const., art. 6, sec. 15. 

Nothing in this language implies that all bills must be trans- 
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He is prevented by the adjournment from returning the bill, 
whether the bill is in his hands before it adjourns or reaches his 
hands afterwards. The term of members dues not expire when it 
adjourns, nor do all the functions and powers of its officers then 
cease. It may often happen in the case of bills passed in the clos- 
ing hours of a session that there is not sufficient time to enroll them 
properly and present them to the Executive before an adjournment 
takes place. The effect is not that, under the circumstances, the 
bill fails to become a law. Our constitutional provision differs ma- 
terially in this respect from section 7 of article 1 of the Constitution 
of the United States. 

The power of the Legislature to regulate the charges of common 
carriers, unless restrained by contract, or unless what is done 
amounts to a regulation of foreign or interstate commerce, is not 
open to controversy. The power has been exercised for near two 

hundred years. ilroad Commission Cases, 116 U. S., 325, 
13 and cases there cited. 

It is contended, however, that by the charter of the Mem- 
his & Little Rock Railroad Company the exclusive power — 
ting its tolls for the transportation of passengers was con 

that corporation. The sixth section of the charter did, indeed, pro- 
vide that the charge of transportation should not exceed five cents 
a mile for every passenger. is is very far from being a contract 
on the part of the State that passenger fare should never be reduced 
below that rate; but even if it had been, it was decided in M. & L. 
R. R. R. Co. v. Berry, 41 Ark., 436, affirmed on error 112 U. S., 609, 
under the style of Memphis and Little Rock R. Co. v. Railroad Com- 
missioners, that the privileges conferred by the charter on the orig- 
inal company did not pass to the purchasers at a mortgage foreclos- 
ure sale, who subsequently reorganized as a railroad company, 
notwithstanding the mortgage purported to transfer the charter. 


Such reorganization did not take place until the year 1877, after the 


adoption of the present constitution, which enjoins upon the General 

Assembly to pass lawsto prevent excessive charges by railroad com- 

— for transporting freight and passengers and to enforce such 
aws by adequate ties and forfeitures. Art. XVII, sec. 10. 

In reply to the suggestion that the earnings of the road will be 
reduced by the charge to the point of confiscation, we have seen 
that the new corporation which issued bonds and executed the 
mortgages under which the defendants are now in possession came 
into existence, subject to legislative control. Such being the case, 
it was competent for the Legislature to fix a maximum, beyond which 
any charge would be unreasonable, and such maximum would be 
we on the courts, as well as the parties. Munn v. Illinois, 94 U. 

And even if the ultimate determination of the reasonableness of 
fates of carriage is with the courts and not the Legislature we cannot 
say from anything that is contained in this record or judicially 
— —— — a statute which prescribes a compensation of three 
cents a mile for carryin rs works such a crying injusti 
the defendants as to call for judicial interference. ee ee 
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It is farther objected that the act is special legislation and makes 
arbitrary discriminations. These objections are sufficiently an- 
swered in C., B. & Q. R. Co. v. Iowa, 94 U. S., 155, where a similar 
statute was under consideration. : 

The statute dividing railroads into classes — their length 
operates uniformly on each class, and this is all that is required. 
L. R & Ft. S. Ry v. Hanniford, 49 Ark. 

Judgment affirmed. 


14 Am’t of Bond. 
Supreme Court of Arkansas. 
R. K. Dow d al. u. J. W. BempEtman. 


The amount of the supersedeas bond on writ of error to the Su- 

reme Court of the United States in this case is hereby fixed at five 

hundred dollars, and the bond of said plaintiff in error in that 

amount being presented, with Rudolph Fink as surety, the same is 

approved; and it is ordered that upon its being filed with the clerk ~ 
the court a supersedeas issue. 

STERLING R. COCKRILL, 
Chief Justice Sup. Court Ark’s. 


Supersedeas Bond. 

Know all men by these presents that we, the undersigned, are 

held and firmly bound unto J. W. Beidelman in the penal sum of 
five hundred dollars: 
_ Yet upon condition that whereas said R. K. Dow, Watson Mat- 
thews, and Charles Moran have sued out a writ of error for the re- 
versal of a judgment rendered against them in favor of said Beidel- 
man by the supreme court of the State of Arkansas, and a citation 
has been issued directing the said Beidelman to appear at the Su- 
preme Court of the United States to be held at Washington on the 
second Monday of October next: 

Now, if said Dow, Matthews, and Morun shall prosecute their said 
writ of error to effect and answer all damages and costs that may be 
adjudged against them if they fail to make their plea good, then 
the above obligation to be void; else to remain in full force. 

Witness our hands this — day of July, 1887. 

R. K. DOW, 
WATSON MATHEWS, & 
CHAS. MORAN, Trustees, 

By U. M. & G. B. ROSE, At’ys. 
RUDOLPH FINK. 


I say that I am worth the sum of five hundred dollars in real 
estate in the State of Arkansas, subject to execution over and above 
all my debts and exemptions. 

RUDOLPH FINK. 


Subscribed and sworn to before me this 25th day of 925 1887. 
D. s.] M. A. COHN, _ 


Notary Public, 


rr / Pte Rare me 
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Filed August 3d, 1887. 
W. P. CAMPBELL, Clerk, 
By P. D. ENGLISH, D. C. 


15 Assignment of Errors. 
In the Supreme Court of Arkansas. 
R. K. Dow et al. vs. J. W. BEIDELMAN. 


First. The court erred in holding that the act of the General 
— of the State of Arkansas entitled An act to regulate the 
rates of charges for the carriage of passengers by railroads,” approved 
April 4th, 1887, was not repugnant to that clause of the 14th 
amendment to the Constitution of the United States which pro- 
vides that “No State * * * shall deprive any person of life, 
liberty, or property without due process of law.” 

Second. That the court erred in holding that said act was not re- 

gnant to that clause of the 14th amendment to the Constitution 
of the United States which declares that No State shall * * * 
deny to any person within its jurisdiction the equal protection of 


the laws.” 
U. M. & G. B. ROSE. 


Filed July 14th, 1887. 
W. P. CAMPBELL, Clerk. 


16 Srate or ARKANSAS: 
In the Supreme Court. 


I, William P. Campell, clerk of the supreme court of the State of 
Arkansas, do hereby certify that the foregoing fifteen pages ef-manu- 
script hereto annexed contain a full, true, and complete transcri 
of all the papers and record entries of said court in the case of 
K. Dow e al., trustees of the Memphis & Little Rock Railroad Com- 
pany, vs. John W. Beidelman, as the same appear of record and now 
on file in said court. 

In testimony whereof I have hereto set my hand and affixed the 
seal of said supreme court, at the city of Little Rock, Arkansas, this 
the 6th day of August, A, D. 1887. 

[Seal of the Supreme Court of Arkansas.] 


W. P. CAMPBELL, 
N Clerk of the Supreme Court of Arkansas. 


Transcript & fees, $15.00, paid by pl't ff in error. 
W. P. CAMPBELL, CTE. 
P. D. ENGLISH, D. C. 


Endorsed on cover: Arkansas sup. court. No. 1001. R. K. Dow, 
Watson Matthews, and Charles Moran, plaintiffs in error, vs. J. W. 
Beidelman. Filed August 11, 1887. 
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IN THR SUPREME. COURT OF THE UNITED STATES 


R. K. DOW, WATSON MATTHEWS AND CHARLES 
MORAN, TrRusTEEs, 


Vv. 


J. W. BEIDELMAN. 


IN ERROR 10 THE SUPREME COURT OF ARKANSAS. 


BRIEF FOR PLAINTIFF IN ERROR. 


STATEMENT. 


The defendant in error brought suit against the plaintiffs 
in error for the statutory penalty allowed by the act of the 
General Assembly of the State of Arkansas, of April 4, 1887, 
alleging that said plaintiffs in error were trustees operating the 
Memphis and Little Rock Railroad, and had charged the de- 
fendant in error more than three cents per mile for a ticket 
from Little Rock, in the State of Arkansas, to Lonoke in said 
State. (Rec. 3.) | | 

The material parts of the act under which the suit was 
brought are as follows : 


—2— 


“Szcrion 1. That the maximum sum which any corpora- 
tion, officer of court, trustee, person or association of persons, 
operating a line of railroad in this State, shall be authorized to 
charge and collect for carrying each passenger over such line 
within this State, in the manner known as first class passage, 1s 
hereby fixed at the following named rates: On lines of railroad 
fifteen miles or less in length, eight cents per mile; on lines 
over fifteen miles in length and less than seventy-five miles in. 
length, five cents; on lines over seventy-five miles in length 
three cents per mile. | 


The number of miles in any railroad shall be held to 
include the entire length of said railroad, whether wholly 
within the State or extending beyond the limits thereof. And 
any branch railroad operated by any person or corporation 
operating the main line shall be held to constitute a part of 
said main line for the purpose of determining the length of 
said main line for the purposes of this act. 


“Sec. 3. Any of the persons or corporations mentioned 
in Section 1 that shall charge, demand, take or receive, from 
any person or persons; aforesaid, any greater compensation for 
the transportation of passengers than is in this act allowed or 
prescribed, shall forfeit or pay for every such offense any sum 
not less than fifty dollars nor more than three hundred dollars, 
and costs of suit, including a reasonable attorney’s fee, to 
be taxes by the court where the same is heard, on original 
action, by appeal, or otherwise, to be recovered in a suit at law 
by the party aggrieved in any court of competent jurisdiction.” 


Acts Ark., 1887, p. 227. 


— 

The «defenses relied upon by the plaintiffs in error, mate- 
rial now to be considered, were: ist That the rates prescribed 
by the act were unreasonably low, and amounted to a virtual 
cohfiscation of their property; and ad That the act deprived 
them of the equal protection of the laws. (Rec. z.) 


The case was submitted on an agreed statement of facts, 
the material parts of which are as follows: 

“The plaintiffs in error are operating the Memphis and 
Little Rock Railroad, which was constructed under a charter 
granted by the State of Arkansas, January 11, 1853, as trus- 
tees for mortgage bondholders. 


“The company had executed four mortgages, which had 
been foreclosed, and the company had been re-organized 
three times since the building of the road; and the plaintiffs 
in error hold under a mortgage executed by the last of the 
companies—called the Memphis and Little Rock Railroad 
Company, as reorganized. : 


The expense of constructing the railroad was four mill- 
ion of dollars, and its bonded indebtedness amounts to two 
million eight hundred and fifty thousand dollars, bearing in- 
4 terest at eight per cent per annum, and the plaintiffs in error 
hold as the representatives of the bondholders, default having 
been made in the payment of interest on the bonds. The net 
income of the road for the year 1886 was $162,000, earned 
principally from passenger traffic, the charge for transporta- 
tion having been five cents per mile; and this has been about 
the average income for recent past years. With the same 
traffic that the road has now, and charging for transportation 
at the rate of three cents per mile, the net income will only be 


<< 
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$58,000 per annum, which will pay less than one and one-half 
per cent on the cost of the road, and only a little over two per 
cent on its bonded indebtedness. The plaintiffs in error do 
not anticipate an increase in traffic on account of the reduc- 
tion, for the reason that the St. Louis, Iron Mountain and 
Southern Railway, from which the Memphis and Little Rock 
Railroad derives nearly all of its through business, is buildiag 
a parallel branch from Bald Knob, in the State of Arkansas, 
to the City of Memphis, and that being a hostile and rival 
line to that of the plaintiffs in error, will carry over that 
branch the through passengers who would otherwise go over 
the road of the plaintiffs in error. The most profitable traffic 

has been the through traffic, and the plaintiffs in error antici- 
pate a great diminution in their present traffic when said 

branch is completed, and it will, to all appearance, be com- 
pleted during the summer of 1887. The length of the road of 
the plaintiffs in error is one hundred and thirty-five miles; 
forty miles of that distance, from Madison to Memphis, is 

through a swamp in which there are virtually no inhabitants, 

and which is subject to overflow. Either party may refer to 

the statements in reference to the railroads in Arkansas con- 

tained in Poor’s Railroad Manual for 1886, and the same 

shall be taken as evidence of the facts therein stated. 


“The cost of constructing the Batesville and Brinkley 
Railroad, from Brinkley to Newport, a distance of sixty miles, 
has been $375,000. Its rate of transportation before the Act 
of 1887 was five cents per mile. Its length is sixty miles. 


“The Arkansas and Louisiana Railroad is twenty-five 
miles long, and its cost $180,000. 


— — 
„Money in Arkansas is now, and has been for twenty years 
past, lending currently at interest from six to ten per cent per 
annum.” 3 | 
* 
The following facts, as shown by Poor's Manual of Rail- 


roads ſor 1886, were introduced in evidence under the agreed 
statement of ſacts: 


Net earnings of the Batesville and Brinkley Railroad for 
1885, $20,163.25. 

“Net earnings of the Arkansas and Louisiana Railroad 
for 1885, $34,429.88. ; 


Length of St. Louis, Iron Mountain and Southern Rail- 
way, 923 miles. Mortgaged for $35,561,352.61—seven, eight 
and five per cent. Net earnings, $3,619,416.63. Rate of charges 
has been three cents per mile. 


“Length of Little Rock and Fort Smith Railway, 165 
miles. Mortgaged for $2,375.500—seven per cent. Net 
profits, $225,910.31. Rate of charges has been five cents per 
mile. 


“Length of Little Rock, Mississippi River and Texas 
Railway, 162 miles. Mortgaged for $2,977,500—seven per 
cent. Net earnings, $99,601.44. Rate of charges has been 
five cents per mile. 

“Length of St. Louis, Arkansas and Texas Railway, 
735.21 miles. Mortgaged for $18,375,000—six per cent. Net 
earnings, $67,644.30. 

“Length of St. Louis and San Francisco Railroad, 814.88 
miles. Mortgaged for $26,026,000. Net earnings $2,573,772.70. 


— 

„Length of Kansas City, Springfield and Memphis Rail- 

way, 281.94 miles. Mortgaged for $7,800,000—six per cent. 
Net earnings, $365,160.88.” (Rec. 6, et seq.) 
This was all the evidence now material. 


The plaintiffs in error asked the following declarations of 
law: 


1. The Act of the General Assembly of the State of 
Arkansas, entitled, An Act to regulate the rates charged for 
the carriage of passengers by railroads,” approved April 4, 
1887, in so much as it relates to the present proceeding is un- 
constitutional, null and void; because, under the guise of 
regulating charges for the carriage of passengers on railroads, 
it amounts virtually to the confiscation of the property of the 
railroad in the hands of said defendants, and is an unreason- 
able, unjust and oppressive taking of private property for 
public uses without compensation, in violation of the Constitu- 
tion of the State of Arkansas, and of the United States. 


“2. That said Act of the General Assembly is unconsti- 
tutional, because it is special legislation, and makes arbitrary 
discriminations between different railroads, not based either 
upon their value, their earnings, or other valid grounds; but 
simply on the respective lengths of the several railroads.” 


These were refused, and judgment was rendered against 
the plaintiffs in error. (Rec. 7.) 


They appealed to the Supreme Court of the State, and 
the judgment of the Circuit Court being affirmed, on the 
ground, among others, that the Act in question was not in 
violation to the Fourteenth Amendment to the Constitution of 


— 
the United States, they have prosecuted this writ of error 
to reverse the judgment of the Supreme Court of Arkansas. 


+ ASSIGNMENT OF ERRORS. 


1. The court erred in holding that the Act of the General 
Assembly of the State of Arkansas, entitled, Aa Act to regulate 
the rates charged for the carriage of passengers by railroad,” 
approved April 4, 1887, is not repugnant to that clause of the 
Fourteenth Amendment to the Constitution of the United States 
which provides that “No State shall deprive any person of life, 
liberty or property without due process of law.” 

2. The coust erved in holding that said Act was not re- 
pugnant to that clause of the Fourteenth Ameudment to the 
Constitution of the Umited States, which declares that N 
State shall ...... deny to any person within its jurisdiction the 
equal protection of the laws.” 

I. 


The court erred in holding that the Act of the General 
Assembly of the State of Arkansas, entitled,“An Act to regulate 
the rates of charges for the carriage of passengers by railroad,” 
approved April 4, 1887, was not repugnant to that clause of the 
Fourteenth Amendment to the Constitution of the United States 
which provides that “No State shall deprive any person of life, 
liberty or property without due process of law.” 

In the case of Santa Clara County v. Southern Pacific 
Raslroad Company, 118 U. S., 394, it was decided by this court 
that corporations are protected by the Fourteenth Amendment 
to the same extent as individuals. 


3 


The cost of constructing the Memphis and Little Rock 
Railroad was four million of dollars. It is mortgaged for two 
million, eight hundred and fifty thousand dollars, bearing in- 
terest at the rate of eight per cent. It has been earning one 
hundred and sixty-two thousand dollars per year. Under the 
new Act its earnings will amount to only fifty-eight thousand 
dollars, which will pay less than one and one-half per cent on 
the cost of the road, and only a little over two per cent on the 
amount of the bonded indebtedness. Of course this is con- 
fiscation. 

Any law which arbitrarily reduces the income of property 
to an amount which does not pay a reasonable interest on the 
investment is a taking of private property. If done for private 
advantage, it is unconstitutional in any case. If done for the 
public good, compensation must be made. If the Legislature 
thinks that it would be for the public welfare to have cheap 
fares, it no doubt has power to reduce them, provided it will 
pay to the railroads the difference between the earnings which 
they make under the Act and what would be a reasonable 
income from the property. If it will do this it can reduce 
fares to one cent per mile, or even abolish them altogether. 
But it cannot touch one particle of private property, however 
insignificant, without making compensation. If it could 
plunder a single citizen for the benefit of the public, there 
would be an end to civil liberty. Money invested in railroad 
property is no less under the constitutional guaranties than 
that invested in dands or cattle. 

What is a reasonable compensation differs according to 
locality. In the State of Arkansas the record shows that the 
current rate of interest is from six to ten per cent, and the 


— 
Constitution provides that When ua rate of interest is agreed 
apon, the rate shall be six per cent per annum. 

Ark. Const. 1874, Art. 19, Sec. 13. 

This is a declaration in the organic act, that a person 
lending or investing money is fairly entitled to that rate of 
interest; and any legislation which arbitrarily reduces the 
income of property below that rate is a taking of property to 
that extent. 

This court, in speaking of the legislative right to regulate 
the charges of railroads, say : 

“From what has thus been said it is not to be mferred 
that this power of limitation or regulation is itself without 
limit. This power to regulate is not a power to destroy ; and 
limitation is not the equivalent of confiscation. Under pretense 
of regulating fares and freights, the State cannot require a 
railroad company to carry persons and property without 
reward; neither can it do that which in law amounts to a 
taking of private property for public use, without just compen- 
sation, or without due process of law.” 

Railroad Commission Cases, 116 U. S., 331. 


In the case of Koehler, ez parte, 23 Fed. Rep., 529, it was 
decided that: 

“The power of the Legislature to alter or repeal the 
General Incorporation Act of Oregon is qualified so that it 
cannot thereby ‘impair or destroy any vested right.’ 

A railroad corporation formed under the General Incor- 
poration Act of Oregon has a vested right to collect 
2d ; 
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receive a reasonable compensation for the transportation of 
persons and property over its line, which the Legislature cannot 
impair or destroy. 

*The Legislature may prescribe rates of transportation, 
and the same will be presumed to be reasonable until the con- 
trary is shown, but the judiciary are the final judges of what. 


is reasonable, or what impairs the vested rights of the corpora- 


tion to a reasonable compensation for its services.” 


Mr. Cooley says: “And even a provision in a corporate 
charter, empowering the Legislature to alter, modify or repeal 


it, would not authorize a subsequent Act, which, on pretense — 


of amendment, or of a police regulation, would have the 
effect to appropriate a portion of the property to the public 


use. 
Cooles Const. Lim., 578. 

In Miller v. New York & Erie Railroad Co., ar Bar., 519, 
the court say: 

“The power reserved to the Legislature to alter, modify, 
or repeal the defendants’ charter did not purport to authorize 
the assumption of their property without compensation. No 
power to do that could have been reserved, for none such 
could have existed. It would be preposterous to say that the 
Legislature has the power to make aay and every requisition 
upon the defendants as a condition of their retaining their 
corporate existence. To require them, for instance, to make 
donations to towns through which their railroads may pass, 
or to any other body politic, or to individuals.” 

Mr. Morawetz says: The power of the State to enact 
laws regulating the charges of railroad companies does not 


— 


— 


enable it to fix charges which are less than reasonable. Such 
legislation would be unconstitutional.” 
2 Morawets Corp., Sec. 1075 ¢. 

Mr. Black, in his work on Constitutional Prokibitions, Sec. 
26, says: “It is also to be remembered that the power of the 
State to regulate tolls and charges does not enable it to fix 
rates for public carriers which would be below a reasonable 
compensation. The necessity for promoting the public wel- 
fare and convenience does not extend beyond holding the 
charges of carriers within reasonable bounds. Tostill further 


reduce their sources of income on the plea of public advantage 


‘would amount to a confiscation of private property without 
warrant of law. It would appear from this that the ultimate 
determination of the reasonableness of rates of carriage is with 
the courts, not with the Legislature.” 


I is is one of those self-evident propositions about which 
there has been and can be no conflict in the authorities. If 
the Legislature can compel railroads to carry persons or 
property at less than a reasonable compensation, it can compel 
them to carry them for nothing. If it can confiscate a part of 
their property it can confiscate the whole. If it can take 
away all but one and one-half per cent profit on their invest- 
ment, it can take away all. 

Nor can the State of Arkansas claim that it has the right 
to confiscate the property of the plaintiffs in error by virtue of 
any provision of its Constitution; for the provision upon the 
subject is as follows : 


“ Corporations may be formed nnder general laws, which’ 
laws may, from time to time, be altered or repealed. The 
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General Assembly shall have power do nter, revoke of anne? 
any charter of incorporation now existing and revocable at 
the adoption of this Constitution, or that may be hereafter 
created, whenever, in their opinion, it may be injurious to the 
citizens of the State, in such manner, however, that no injustice 
shall be done to the corporators.” 
Const. Ark., 1874, Art. ta, Sec. 6. 

It was upon the faith of this Constitutional provision that 
$2,800,000 was loaned to the Memphis and Little Rock Rail- 
road Company as reorganized by the bondholders represented 
by the plaintiffs in error; and so far from there being any 
reservation in the organic act of the State subjecting the 
plaintiffs in error to the confiscation now attempted, they are, 
by the express provisions of that instrument, secured against 
injustice. 

The agreed statement of facts shows that since the com- 
pletion of this railroad, three successive corporations have 
owned and operated it, that all have failed to earn sufficient 
to pay the interest on their bonded debts, and that the 
plaintiffs in error are now in possession as trustees for bond- 
holders, the interest on whose bonds is now in default. 
Charging at the rate of five cents per mile, no company has 
been able to earn sufficient to meet its obligations; and now 
it is attempted to reduce the rate to three cents, when it is 
shown the income of the road will not exceed one and one- 
half per cent upon the sum invested in its construction. To 
do this would be to destroy the property of the plaintiffs in 
error under the pretense of regulating its use. 

As was decided by this court, in Holyoke Co. v. Lyman, 15 
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2 
Wall., 3do, the teservation by the State of the authority to 
alter of repeal a chafter does not confer the power to defeat 
or essentially impair rights which have beccme vested 
‘ander it. : 
II. 


The court erred in holding that said act was not repugnant 
to that clause of the Fourteenth Amendment to the Constitution 
of the United States, which declares tat No State shall ..... 
deny to any person within its jurisdiction the equal protection of 
the laws.” 

This Act now before us is a flagrant violation of this 
provision. It divides railroads into three classes: First, 
those more than seventy-five miles in length, which are noc 5 
allowed to charge more than three cents per mile; second. those 
more than twenty-five miles in length and less than seventy- 
five, which are allowed to charge five cents per mile; and 
third, those less than twenty-five miles long, which are allowed 


to charge eight cents. 


It will be seen at a glance that this classification is purely 
arbitrary. It is not based upon the value of the roads, their N 
earnings, or the number of their passengers. If it had been 
provided that all roads which at three cents per mile would 
earn as much as six per cent on the investment should carry at 
that rate, a different question would have been presented. But 
the standard fixed, based exclusively upon length, is without 
an intelligent foundation. There is no connection between 
the length of roads and their profits or the rate at which they can 
afford to carry passengers. A long road may be earning much. 
less than a short one. It may run through a desolate country, 
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where the local traffic is insignificant, and its very length be a 
reason why it should be allowed to charge a higher rate thana 
short road between two important points, whose profits are 
large and whose expenses light. Tais is precisely the case 
with the Memphis and Little Rock Railroad. For forty miles 
it is built through a swamp in which there is not a human 
habitation. This part of the road contributes nothing to its 
income, and its maintenance costs twice as much as that 
of all the rest of the line. This additional length instead 
of being an advantage, is one of the greatest drawbacks 
to the prosperity of the road, and instead of causing a 
reduction of charges, is a reason for their augmentation. 
And so it is throughout the State. A glance at the facts 
disclosed by the record will show that it is the short lines 
that are prcfitable, and not the long ones. It will be seen 
that few of the long lines are earning as much as six per 
cent on the cost of their construction, while the short ones 
are earning from ten to twenty per cent. It would, therefore, 
have been more just to have provided that the short lines 
should charge no more than the three cents and that the long 
ones might charge eight. But the whole system is hopelessly 
vicious. The only discrimination that can be made among 
railroads must be based upon their value and their net earn- 
ings. Any other must be essentially arbitrary. There is no 
more reason to discriminate between railroads on account of 
their length than on account of the breadth of their guage, 
or the straightness or directness of their route. If the Legis- 
lature can divide railroads into three classes based upon their 
length, it can divide them into any number of classes, so as to 
have a different law apply to every railroad in the State. 
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They can thereby legislate out of existence any particular 
road against which they may have an aversion and legislate 
into wealth and prosperity any road in whose favor they may 
be. They would be as autocratic as the Russian Czar, dis- 
J pensing ruin and fortune at will. 


It is needless to say that no such power is conferred upon 
the legislative department; nor can any such power be granted 
as long as we remain under the protection of the Constitution 
of the United States, nor indeed as long as we remain under 
any civilized government which does not allow the weak to be 
plundered by the strong. 

All discriminations between persons following the same 
pursuit must be based upon some substantial and sufficient 
difference. 

In U. S. v. Crutkshank, 92 U. S., 555, this court says: 

“The equality of the rights of citizens is a principle of 
republicanism. Every republican government is in duty 
bound to protect all its citizens in the enjoyment of this prin- 
ciple, if within its power.” 

In Missouri v. Lewis, ror U. S., 37, in defining the scope 
of the Fourteenth Amendment, it is said: 

“It means that no person or class of persons shall be de- 
nied the same protection which is enjoyed by other persons or 
7 classes in the same place and under like circumstances.” 


In Barbier v. Connolly, 113 U. S., 31, it is said: 


“The Fourteenth Amendment in declaring that no State 
‘shall deprive any person of life, liberty or property without 
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due process of law, nor deny to any person within its juriedic- . 


tion the equal protection of its laws,’ undoubtedly intended 
not only that there should be no arbitrary deprivation of life 
or liberty, or arbitrary spoliation of property, but that equal 
protection and security should be given to all under like cir- 
cumstances in the enjoyment of their personal and civil rights; 
that all persons should be equally entitled to pursue their hap- 
piness and acquire and enjoy property; that they should have 
like access to the courts of the country for the protection of 
their persons and property, the prevention and redress of 
wrongs, and the enforcement of contracts; that no impedi- 
ment should be interposed to the pursuits of any one except 
as applied to the same pursuits by others under like circum- 
stances ; that no greater burdens should be laid upon one than 
are laid upon others in the same calling and condition, and 
that in the administration of criminal justice no different or 
higher punishment should be imposed upon one than such as 
is prescribed to all for the like offenses.” 

In Niet Wo v. Hopkins, 118 U. S., 368, this court, after re- 
ferring with approval to the language above quoted, and to the 
ordinance the validity of which was sustained in that case, 


proceeds: 


The ordinance drawn in question in the present case is 


of a very different character. It does not prescribe a rule and 
conditions for the regulation of the use of property for laun- 
dry purposes to which all similarly situated may conform. It 
allows without restriction the use for such purposes of build- 
ings of brick or stone; but as to wooden buildings, constitut- 
ing nearly all of those in previous use, it divides the owners 
and occupiers into two classes, not having respect to their per- 
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senal character and qualifications for the business, nor the sit- 
but merely by an arbitrary line, on one side of which are those 


ho are permitted to pursue their industry by the mere will 


atid consent of the supervisors, and on the other those from 
whom that consent is withheld at their will and pleasure. 
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The Fourteenth Amendment to the Constitution is not 
confined to the protection of citizens. It says, ‘nor shall any 
State deprive any person of life, liberty or property without 
due process of law, nor deny any person within its jurisdiction 
the equal protection of the laws.’ These provisions are uni- 
versal in their application to all persons within the territorial 
jurisdiction, without regard to any difference of race, of color 
or of nationality; and the equal protection of the laws is a 
pledge of the protection of equal laws. 


* * * * * * = * * * 


When we consider the nature and theory of our princi- 
ples of government, the principles upon which they are sup- 
posed to rest, and review the history of their development, we 
are constrained to conclude that they do not mean to leave 
room for the play of purely personal and arbitrary power. 
Sovereignty itself is, of course, not subject to law, for it is the 
author and source of law; but in our system, while sovereign 
powers ate delegated to the agencies of govertinietit, sover- 
eiguty itself temains with the people, by whom afd for whom 
all government exists and acts. Aud the law is the definition 
atid limitation of power. It is, iddedd,; quite true that there 
must always be lodged somewhere and in some person or body 
3d 
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the authority of final decision; and in many cases of mere 


administration the responsibility is purely political, no appeal 
lying except to the ultimate tribunal of the public judgment, 
exercised either in the pressure of opinion or by means of the 
suffrage. But the fundamental rights to life, liberty and the 
pursuit of happiness, considered as individual possessions, are 
secured by those maxims of constitutional law which are the 
monuments showing the victorious progress of the race in se- 
curing to men the blessings of civilization under the reign of 
just and equal laws, so that, in the famous language of the 
Massachusetts Bill of Rights, the government of the common- 
wealth ‘may be a government of laws and not of men.’ For 
the very idea that one man may be compelled to hold his life, or 
the means of living, or any material right essential to the enjoy- 
ment of life, at the mere will of another seems to be intolera- 
ble in any country where freedom prevails, as being the es- 
sence of slavery itself.” 


These cases clearly define the scope of the Fourteenth 
Amendment. It means that all persons, natural and artificial, 
rich and poor, citizens and aliens, shall be governed and pro- 
tected by laws applicable to all alike. No preferences, no 
discriminations are to be suffered to exist. Whatever the 
status of the individual may be elsewhere, so long as he is 
within our territory he is to receive even-handed justice. 

Is the law now before us an equal law? Does it bear 
equally upon all within its purview? We have seen that it 
does not; that it is arbitrary, based upon no foundation ex- 
cept the legislative will; oppressive to the roads which most 
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require indulgence, and lenien t to those which are in pros- 
perous circumstances. 

The right of the Legislature to divide persons into classes 


si 
Yor the purposes of legislation is not denied. It may pass 


laws for the special government of merchants, of farmers, 
of lawyers, of manufacturers; but such laws must be called for 
by the nature of their several pursuits, and must apply equally 
to all individuals of each class. It may divide towns into 
classes according to their size ; for here the difference of popu- 
lation is an essential element, as the form of government which 
would suffice for a village, would be inadequate for a populous 
city. 

In reference to the fares of railcoads there can be no 
classification by the Legislature. It may provide that all 
roads whose earnings exceed a certain reasonable rate, shall 
carry passengers at three cents a mile; and the different roads 
would then classify themselves by their own earnings. This 
would be to govern them all by an equal law. It would pre- 
vent some railroads from making an extravagant profit at the 
expense of the public, and would not weigh down those 
whose business was unprofitable. But it is just as permissible 
to say that railroads over a certain length shall be governed 
by a law different from that governing shorter roads, as it 
would be to subject men over six feet high to one set of laws, 
and men under that height to another. Every excuse that 
can be given in the one case will apply to the other. If you 
say that the presumption is that a long road is stronger than a 
short one, and therefore better able to protect itself, it is just 
as true that a tall man is apt to be stronger and better able to 
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protect himself than aemall cnc. But while every one would be 
shocked at the idea of passing laws for the protection of shost 
men at the expense of their taller neighbor, the Legislature 
bas been induced to pass a law for the protection of short 
roads, however prosperous, at the expense of long ones, how- 
ever unfortunate, The one is as unjust as the other. 


against special legislation. Though their language is differ- 
ent, the purpose of these provisions is essentially the same as 
that of the Fourteenth Amendment. They, likewise, are 
intended to secure the equality of all persons before the law, 
and to prevent the arbitrary oppression of any individual os 
class by legislative action, Hence, a reference to the rulings 
which have been made under such provisions may be in point 
in this connection. 

In Mayor of New Brunswick v. Fitagerald, 7 Atl. K., 28}, 
it was held that a statute which made a different rule for the 
government of policemen holding office at will, from that 
which governed policemen holding under a fixed tenure, was 
void as special legislation. The court say: 

“If a law should provide that in all cities in which the 
policemen hold offices at will the taxes should be assessed by 
a board of assessment to be appointed by the Mayor, it would 
at once be said that such legislation could not be maintained, 
because based on a false classification. The fact that some 
policemen hold office at will no more constitutes them a class 
they receive their pay monthly, while the other policemen 
receive theirs quarterly-yearly. ....... The only difference 
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between such legislation and the old method of special legis- 
lation would be that under the old system the legislation 
would have been directed to the individual case, while under 
tite new law it must be directed to the so-called class. . . . The 
Legislature cannot constitutionally do by indirection that which . 
it cannot do directly.” 

In State v. Wood, Id., 286, a statute applying only to towns 
of less than ten thousand inhabitants, that might be divided 
into not less than two nor more than three wards, was held to 
be unconstitutional. The court says: 

“ Disclaiming all intent to further define a general law, 
it will serve for the present purpose to say that a law is to be 
egarded as general, when tts provisions apply to all objects of 
legislation, distinguished alike by qualities and attributes which 
necessitate the legislation, or to which the enactment has manifest 
ration. Such law must embrace all and exciude none whose 
condition and wants render such legislation equally necessary 
and appropriate te them as « class.” 


In McCarthy v. Commonwealth, 5 Id., 215, it was held that 
a statute, which provided that in counties where the population 
exceeded one hundred thousand and was less than one hundred 
and fifty thousand, the officers should be paid by salaries and 
not by fees, was special legislation. The court say: 


“If such legislation were to be recognized as legitimate, 
laws. But little ingenuity in the way of so-called classification 
would isolate every single county, borough, ward, township 
and school district in che State, and provide for cach its own 
local code.” : 


To the same effect : 
Morrison v. Bachart, 5 Id, 739. 
State v. Windsor, 2 Id., 658. 
State v. Bloomfteld, Id., 249. 
Van Riper v. Parsons, go NM. J. L., I. 
Freeholders v. Stevenson, 46 N. J. L., 173. 
Gibbs v. Morgan, 30 N. J. Eq., 126. 
Erast v. Morgen, 39 N. J. Eg. 391- 
Woodward v. Brien, 14 Lea, 520. 
Smith v. Wanden, 80 ., 608. 
State v. Herman, 75 Mo., 341. 
Commonwealth v. Patton, 88 Penn. St., 258. 
Divine v. Commissioners, & I., 590. 
County of Dougherty v Boyt,71 Ga., 484, 
McCarthy v. Comm., 2 Alt. K., 423. 
Scranton’s Appeal, 1 Id., 560; S. C. & Id., 158. 
People v. Hardwood, 6 M. E. Rep., ao. 
Anderson v. Trenton, g2 NM. J. L., 486. 

Zeigler v. Gaddis, g Id., 363. 

It is clear that this act cannot be sustained without substi- 
tuting for that equality of all men before the law which has been 
the aim of our polity since the penning of the Declaration of 
Independence, the capricious will of the Legislature. 
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It may be contended that the only effect of our argument 
upon this point would be to expunge the exceptions, and 
leave the law as a general one, compelling all railroads to trans- 
bort passengers for three cents per mile. 

It is true that where there is some unimportant provision 
in the statute which is unconstitutional, and it is apparent that 
the Legislature would have passed the Act with that clause 
stricken out, the court will itself erase the clause, and leave 
the remainder to stand. But this power to make a new law in 
place of the one passed by the Legislature, is to be exercised 
with great discretion, and only when it is clear that the Legis- 
lature would have passed the Act without the objectionable 

- 

Here the provisions allowing shorter roads to charge 
higher rates are of the essence of the Act, and it is clear that 
the Legislature would not have passed it without them. To 
strike them out would be to substitute for the statute a crea- 
tion of the court which the Legislature would never have 
approved. : 

In none of the cases to which we have referred, in which 
statutes have been held void as special legislation, have the 
courts stricken out the restrictive clauses, and allowed the 
acts to stand as general statutes. To do so would be a bald 
usurpation of legislative functions. 

In support of the Act the court below refers to C. B. and 


2. X. X. . Towa, og U. S., 155; but that case is not an 


authority in support of the position claimed. It was not 
to their length, or according to any other arbitrary standard. 
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No such question was presented in that case. The Act in 
question there only provided that railroads should be classi- 
fied according to their net earnings, and it is upon the express 
ground that this was a reasonable and just method of classifi- 
cation that the Act was sustained. That was a rule founded 
upon sound principles; not oppressive to unprofitable roads, 
and preventing others from deriving an unreasonable income 


at the expense of the public. Such a case can be no justii- 


cation for the arbitrary and burdensome classification which 


has been attempted here. 
Respectfully, 
U. M. ROSE, 
For Plaintiffs in Ener. 


IN THE 


Unrrep STATES SUPREME COURT. 


Dow BT AL. vs. BEIDELMAN. 


BRIEF FOR DEFENDANT IN ERROR. 


The plaintiffs in error are operating the railroad | 
from Memphis to Little Rock. This is an action to recover 
the statutory penalty for charging a passenger more than 
three conta a mile. 


Plaintiffs in error took possession of and are running 
the road as trustees in a mortgage execated by the 
“Memphis and Little Rock Railroad as reorganized.” 
In the answer in this case, and in the agreed statement of 
facts, these trustees disclaim and repudiate any corporate 
rights except what said M. 4 L. R R. R. as reorgan- 
ized,” have under the original act of 1858, under which 
the “ Memphis and Little Rock Railroad” was originally 
chartered. This Court, in R. RB. v. Berry et al., 112 U. &., 
609, expressly decided that said M. & L. R R R Nö 
under that act. So the mortgagor in this case was not a 
corporation. Still less are the trustees in the mortgage a 


(2) 
corporation. They do not pretend to have any corporate 
existence. They are mere individuals running a railroad. 
Inasmuch, then, as these trustees repudiate and deny any 
corporate existence under the constitution of 1874, they 
cannot invoke any rights or claim any immunities under 
that instrument. 


It was decided by the Supreme Court of Arkaneas, in 
Yarnell v. Searcy, 47 Ark., 969, that private individuals 
can not rightfully operate a railroad in this State, this 
prerogative of sovereignty being accorded to corporations 
Only. 

The trustees in this case being mere individuals, 
operating the road by eufferance of the State, refusing, as 
they have done, to clothe themselves with corporate 
functions under the general railroad act, have no right to 
complain of any regulation of rates. For lack of the 
necessary franchise, it is on their part a violation of the 
laws of the State for them to carry passengers at all. 
This, we think, disposes of the case, and it is unnecessary 
for the Court to take up the grave constitational questions 
started by opposing counsel in their brief. The amount 
involved in this case will not justify the printing of an 
elaborate brief on the part of defendant in error, but he 
submits the following on the constitutional points: 

The power to regulate tolls, like the power to tax, is 


an ancient and important prerogative of the sovereign. 
Neither one of these powers depends upon constitutional 
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(3) 
sanction. Nothing but an express contract on the part of 
the State, or a plain constitutional inhibition can prevent 


* 


power will not be implied. They must be express. Every 
thing that hae ever been said by this Court concerning the 
power of taxation applies with equal cogency to the power 
to regulate tolle. Chief Justice Marshall, in MeCulleck r. 
Maryland, 4 Wheaten, 316, aid: “The power to tax 
involves the power to destroy.” The Chief Justice in R. 
Z. Commission Cases, 116 W. &, 331, eaid that “the power 
to regulate is not the power to destroy.” It is somewhat 
difficult to reconcile these two declarations. The last, 
however, was really obiter dictum, and must be taken as 
subject to qualification. The regulation of any occupation 
by law frequently has the effect to destroy the business of 

The constitution of Arkansas makes it incumbent on 
the legislature to regulate railroad fares. (Art. 17, sec. 10.) 
This, however, is a mere injunction. The power to do 
this is above and outside of the constitution. 


Common carriers are an absolute necessity to the 
people in these days of modern civilization. This necessity 
is a sufficient guaranty that these public conveniences will 


not be destroyed by the representatives of the people. 


Bat suppose the courts undertake to supervise rail- 
road fares, can the courts be trusted better than the legis- 
lature? Assuming that each would be actuated by the 
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highest considerations of justice and patriotism, which is 
the best fitted for the delicate and difficult taak? The 
legislature can investigate the financial condition and 
management of railroads at the public expense. The 
courts are entirely dependent upon the litigant. If a 
suitor, as in this case, is too poor, or if his counsel is too - 
stupid to collate and present all the facts necessary to an 
intelligent determination of the question, the Coart is 
helpless. It has no power to make a more thorough 
investigation. The validity of an important public statute 
is thus made to depend upon the poverty or stupidity of a 
particular individual. 

It seems to be conceded by counsel that the legislature 
has some power over the subject of tolls. It is contended, 
however, that the law-making power cannot prescribe a 
toll that is below what is reasonable. Now, the Courts 
have always denied the right of carriers to charge more 
than what is reasonable; ifit is now to be held that the 
legislature can not prescribe an amount less than this, it 
follows that nothing can be done by the legislatare on the 
sabject. If the object be to have some tribunal to determine 
what is reasonable, there certainly cannot be two tribunals 
to determine this single point, Either the legislature or 
the courts must do it, and it would produce interminable 
confusion for both to undertake it at the same time. At 
best, it is largely a matter of discretion. It may. be con- 
ceded that discretion is sometimes a proper subject of 
review, but to secure interference there should be a flagrant 
and aggravated abuse ot the diecretionary power. 
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Opposing counsel seem to assume that the validity of 
N statute is to be determined by its effect financially upon 
a particular litigant. It is sometimes contended that he 
is governed best who is governed least. The paternal 
theory is by some entirely rejected. But our modern 
corporations, like our system of protected industries, are 
based entirely upon the paternal idea. The sovereign 
might, by a valid contract, surrender the power to inter- 
tere with the privileges of a corporation or a manufactur- 
ing establishment, but in the absence of such contract it is 
a novel suggestion that the duty on wool or the fare on 
railroads can not be reduced if it have the effect to cause 
a given manufacturer or railroad company to lose money. 
Counsel urge that the act in controversy will prevent his 
client from making money, as if this was an irrefutable 
argument. If this were the criterion there would be a 
great many unconstitational laws. The brewers of Kan- 
sas, we are told, complain of a liquor law the effect of 
which will be to cause them to lose money. They can 
with some plausibility contend that they were not built 
up, and hence should not be torn down, by the govern. 
ment. A railroad corporation or a protected manufacturer 
does not occupy a position so advantageous. 


If the Court were to undertake to supervise the action 
of the legislature in this particular case, there are no data 
from which it can be intelligently done. It is admitted 
that the road cost $1,000,000, but it is not pretended 
that these trustees, or any persons whom they represent, 
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built the road. The bonded indebtedness is stated, but 
how much money these bonds cost is not shown. The 
capital stock is $1,500,000, but if the net earnings were 
reduced, as the trustees apprehend, to $60,000, this would 
not be a bad return on that amount. If the capital 


invested in this road ie more than the face of its capital, 


stock, it is perhaps the first and only instance in the 
history of corporations. For the Court to presume that 
the amount of capital put in a railroad is the amount 
shown by either the stock or the mortgage bonds would 
be to presume against experience and the notorious facts 
of history. The actual amount of money which these 
trustees and their beneficiaries have invested in this road 
has been studiously concealed. The figures furnished by 
the plaintiff in error are false lights, whose only effect 
could be to lead the Court astray. 


A reduction of fare does not always reduce the earn- 

dings of a carrier. That this may be the effect in this case 

is mere apprehension on the part of these trustees. But 

this apprehension ie an unreliable guide. If any one thing 

es tececomptetety . — 2 
e man who has the least ast capacity to forecast the effect 
railroad legislation is the railroad manager. 
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The right to regulate railroad fares is no longer an 
open question. It was settled by the R. R. Commission 
Cases, 116 U. &, 307; Stone v. Wisconsin, 94 U. &, 181; 
Munn v. III., 94 U. S., 113; R. R. v. Lowa, ib., 166. 


(7 
Tt is suggested that the classification ef roads by 


‘length is illegal. This classification is supported by two 


or three important considerations. In the first place it is 
the universal experience that transportation rates can be 
reduced in proportion to the length of route. This is 
recognized by the general usage of carriers. Transporta- 
tion per mile is lees from New York to Liverpool than 
from New York to Boston. It is lees from Cairo to New 
Orleans than it is from Cairo to Paducah. It is less from 


San Francieco to New York than it ie from Albany to New 


York. These instances might be multiplied ad infinitum. 
Again, the long lines which draw patronage from a large 
extent of territory and which are themselves fed by the tap 
roads can secures greater amount of traffic per mile than 
the tap roads, whose patronage is necessarily more limited. 
This is true of waterways as well as railways. This general 
rule is not affected by the few exceptions which may be 
found to exist for the time being. Besides in the sparsely 
settled agricultural and timbered regions of the West it is 
important to secure the building and operating of these 
short roads, which extend into the interior as arms from 


the main lines. They develop the country, and in 


encouraging these enterprises there is a wise public policy 

to be eubserved. These reasons may not apply so forcibly 

to the more densely populated settlements of ‘the older 
. . 


In this conanection it would not be well tooverleok the 
fact that the rajlroad proprietors of the country made great 
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-. efforta, while opposing the interstate law, to . convince 


our statesmen that to transport goods and passengera a 
long distance was much cheaper than to transport them a 
short distance. 


To classify railroads by length for the purpose of 
rates has been quite generally adopted, especially in the 
Western States. See— 

Revised Statutes of Mo., 1879, vol. 1, p. 146. 

Howell’s Anotated Statutes, Mich., 1882, p. = sec. 
3,323, sub. secs. 7 and 9. 

Laws of Pa., 1876, No. 87, p. 116. 

Hittel?’s Code and Statutes of Cal., sec. 5,489. 

Com. Laws of Kan., 1879, p. 225, sec 57. 

Acts of Wis., 1874, p. 600, sec. . 


Opposing counsel have cited a number of cases from 
Pennsylvania and New Jersey to show that such a classifi- 


‘cation is unconstitutional. We beg to call attention to the 


following cases contra from the same States. 

77 Pa. &., 338 ; 85 Pa. &., 401; 88 ib., 268; 112 ib., 
$82; 106 b., $77; 40 N. J., I: 48 N. J., 310. See aleo 
18 Ohio St., 85. See also Cooley’s Con. Limitations, St 
edition, p. 154, note. 


We have had instances of classification being used as 


a subterfuge to evade the constitution. Such was the case 


in Devine v. Comrs., 84 AA., 590. But it is not claimed 
that such was the object in this case. 


If the classification be such that the act complained of 
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“operates uniformly on each class, this is all the constitu- 
tion wequires.” 
Chicago, etc., R. N. v. Iowa, 94 U. S., 166. 
See aleo— 
L. R. N. 8. R. R. v. Hannaford, 49 Ark. 


Counsel suggest that the proper criterion of classifica- 
tion would be by net earnings, and that, if such a criterion 
were adopted, “the roads would class themselves.” This 
last suggestion is intended no doubt asa piece of humor. 
If the citizen ware required to figure out the net earnings 
| of a particular railroad before he could tell how much fare 
| do pay he would hardly be able to get off on the first 
train. If the legislatare were to calculate the earnings in 
committee room they could only judge the future by the 
past, and if they were to fix the fare of the several roads 
by this standard their forecasting of the future might mis- 
carry by some turn in the fortunes of the roads. Besides, 
while an act of this kind would be good enough if the act 
iteelf should embody the estimates and reasons for desig- 
nating different fares for different roads, yet suppose the 
act should prescribe different rates for each road without 
assigning the reasoa? If such a law was passed, arbitrarily 
naming different rates for different roads, then it would be 
a palpable violation of the “equality” demanded by the 
constitation of the United States. It would therefore 
become necessary for the act to embody the reasons for 
its passage in order that its coustitutionality might be 
apparent to the Court. 


(10) 
' Phewhole argument of counsel points tothe conclusion 
‘ that it would not be constitutional to prescribe the same. 
fare for all the roada, and since there must be some 
distinction, it can only be made by classification. We see 
to What absurdities a classification by net earnings would 
lead, and as counsel suggest no other method, we conclade 
that the method adopted by the act in controversy is 
correct. It conforms to the usage and experience of the 
commercial world, it conserves an important public policy, 
it yields something to the earnest contention of railroad 
proprietors and managers, and, last but not least, it has 
the merit of simplicity. 5 
We submit that the judgment of the Supreme Court 

of Arkansas should be affirmed. 


JOHN H. ROGERS, 
For Defendant in Error. 
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QUIN BOHANAN vs. THE STATE OF NEBRASKA. 


1 Pleas. 


In the supreme court of the State of Nebraska, at a term thereof 

n and held at the capitol, — the first Tuesday of 

July, A. D. 1885—present, Hon. Amasa Cobb, Ch. J.; Hon. Samuel 

Maxwell, J.; Hon. M. B. Reese, J. Attest. Guy A. Brown, clerk— the 
following proceedings, inter alia, were had and done, to wit: 


Be it remembered that on the second day of August, A. D. 1884, 
there were filed in the clerk’s office of said court a certain petition 
in error, transcript, and bill of exceptions, so much of which as 
relate to the question of former jeopardy, according to the stipula- 
tion of the parties hereto annexed, was as follows, to wit: 


Stipulation. 
In the Supreme Court of the State of Nebraska. 
Quin Bonanoy, Plaintiff in Error, 


v8. 
Tue State or NespraskA, Defendant in Error. 


Saving and reserving to the State of Nebraska all its rights and 
rivileges of exceptions to the jurisdiction of the Supreme Court of the 
United States over the question of twice in jeopardy under the Fiſth 
Amendment to the Constitution of the United States, as presented 
and set forth in the accompanying transcript, it is hereby stipulated 
paws parties to the above-entitled action that the — 
abstract contains all of the petition in error, transcript, and bill 
exceptions filed in the supreme court of Nebraska touching the 
question of former jeopardy. 
2 And it is further stipulated between the parties that the 
same may be used by either party, if desired, as a complete 
record of the above question of twice in jeopardy. 
Dated Lincoln, Neb., November 20th, 1885.. 


Petition in Error and Precipe for Summons in Error & Supersedeas & 
Stay of Execution and Bill of Exceptions. 


In the Supreme Court of the State of Nebraska. 


Quin Bonanoy, Pl't'f in Error, 


v8. 
Tue Srate or NesrasKA, Def 't in Error. 


Petition in error. 


The plaintiff, Quin Bohanon, complains of the defendant, The 
State of Nebraska, and for cause thereof says that at the April, A. 
D. 1884, term of the district court of the second judicial district of 
1—1261 


2 a * 


the State of Nebraska, held in and for the county of Otoe, said de- 

fendant recovered a judgment, by the consideration of said court, 
against the said plaintiff, in a certain criminal action then pendin 
in said court, wherein the said State of Nebraska was plaintiff an 
the said Quin Bohanon was deſendant, a copy of the record and 
judgment and proceedings in which case duly certified is hereto 
attached, marked “A,” and made a part of this petition. 

And the said Quin Bohanon avers that there is error in the said 
record and proceedings in this, to wit: 

The court [erred] in refusing to give the instruction numbered 
ten (10) requested by this plaintiff in error, and by the court re- 


3 The court erred in refusing to give the following instruc- 


tion requested by the defendant: “ If the jury find from the 
evidence that at the May term, 1882, of the district court of Lan- 
caster county, in the State of Nebraska, the defendant was tried 
upon the same indictment upon which he is now being prosecuted, 
and upon which trial [he] was found guilty of murder in the sec- 
ond degree, and judgment was rendered against him on said find- 
ing, then as a matter of law the jury in this case cannot now find 
the defendant guilty of murder in the first degree.” 


The said verdict in said cause is against and contrary to the in- 
structions of the court and law of the case. 
The verdict and judgment is contrary to law. 
The court erred in overruling the demurrer of the defendant to 
the State's reply to the defendant’s plea in bar to murder in the first 
d . 
: he court erred in refusing togive the 10th instruction on defen’t’s 
request, number 10 in the record, to which ruling the defendant 
excepted at the time. 
a court erred in overruling the defendant’s motion for a new 
trial. 
That the said court erred in putting the same defendant twice in 
jeopardy for the same offense in violation of and disregard of arti- 
cle V of the amendments to the Constitution of the United States, 
which provides, “nor shall any person be subject for the same 
offense to be twice put in jeopardy of life or limb;” and the court 
erred in disregarding the constitution of the State of Nebraska, sec- 
tion 12 of the bill of rights, which provides that no person shall be 
compelled in any criminal case to give evidence against himself, or 
be twice put in jeopardy for the same offense. The record 
4 shows that said Quin Bohanon had been once acquitted of mur- 


der in the first degree. 
O. P. MASON, 
Ait y for Ni f in Error. 


The document is endorsed: 2024. Quin Bohanon v. The State. 
Petition in error. Filed August 2, 1884. Guy A. Brown, clerk.” 
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Sentence and Judgment of Death Against the Plaintiff in the Court Below. 
In the Supreme Court of the State of Nebraska. 
Quin BoHanon, Plaintiff in Error, 


v8. 
Tax Strate or NEBRASKA, Defendant in Error. 


To the clerk of the supreme court of the State of Nebraska : 


Please issue summons in error in the above-entitled cause return- 
able according to law and notice and order under the 23 section of 
the bill of rights of the constitution of the State of Nebraska of 
supersedeas to stay the execution of the death sentence until the 
further orcler of the supreme court in the premises. The defendant 
is sentenced to be hanged August 8th, 1884, and is confined in Otoe 
county, and in custody of the sheriff of Otoe county, who is charged 
with the execution of said sentence. 

O. P. MASON, 


Att’y for Quin Bohanon, N ff in Error. 


[Endorsed :] Dist. court Otoe Co., Neb. Received and filed June 
28, 1884. W. F. N. Houser, clerk. Gen’l No. 3021. 


THE Srark oF NEBRASKA, \ ee oii 
County of Otoe, i 


Pleas before the district court of Otoe county, Nebraska, at a term 
begun and holden at Nebraska City, in said county of Otoe and 
State of Nebraska, on the 8th day of April, A. D. 1884, before 
Honorable J. H. Broady, judge of the first judicial district of the 
State of Nebraska, sole presiding judge at said term of said court, 

and who interchanged with and held said court for the 

5 Honorable 8. B. Pound, judge of the second judicial district 

of the State of Nebraska, of which district said county of 
Otoe is a part. 
Tue Srate or NEBRASKA 
Gen. No. 3021. 


v. 
Quin Bonanon, otherwise called RIc HARD B. 
RAVEN. 


On Change of Venue from Lancaster County, Nebraska. 
Indictment for murder in the first degree. 


Be it remembered that heretofore, to wit, on the 4th day of April, 
A. D. 1884, there was filed in the office of the clerk of the district 
within and for Otoe county, and State of Nebraska, an indictment 
found by the grand jurors of Lancaster county, Nebraska, at the 
February term, 1882, of the district court of said county, 
with the transcript of the proceedings had and done by said district 
court within and for Lancaster county aforesaid under said indict- 
ment, including the order made by said court transferring said 
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cause from Lancaster county to this said county of Otoe for trial, 
adjoining counties 
and a part of said second judicial district, and which said indict- 
ment and transcript of the proceedings had thereunder aforesaid, 
and order aforesaid; are in the words and figures following, to wit: 


the said counties of Lancaster and Otoe bein 


Indictment. Filed April 4th, 1884. 


THe STaTE OF NEBRASKA, 
Lancaster County, 


Of the February term of the district court of the second judicial 
district of the State of Nebraska within and for said Lancaster 
county, in said State, in the year of our Lord one thousand eight 
hundred and eighty-two, the grand jurors chosen, selected, and 
sworn, in and for the county of Lancaster aforesaid, in the 
name and by the authority of the State of Nebraska, upon 


their oaths, present that Quin Bohanon, otherwise called Rich 


B. 


Raven, late of the county aforesaid, on the 19th day of February, 
in the year of our Lord one thousand eight hundred and eighty- 
two, in the county of said Lancaster and State of Nebraska afore- 
said, in and upon one James Cook, then and there being, did, un- 
ly, and of deliberate and premeditated 
malice, make an assault, in a menacing manner, with intent him, the 
said James Cook, unlawfully, feloniously, purposely, and of deliberate 
and premeditated malice, to kill and murder ; and that the said Quin 
Bohanon, otherwise called Richard B. Raven, a certain pistol, then 
and there charged with gunpowder and one leaden bullet, which 
said pistol he, the said Quin Bohanon, otherwise called Richard B. 
Raven, then and there in his right hand had and held, then and 
there, unlawfully, feloniously, purposely, and of deliberate and pre- 
and shoot off, with the intent afore- 
hanon, otherwise called Richard B. 
Raven, with the leaden bullet aforesaid, out of the pistol aforesaid, 
by the force of the gunpowder aforesaid, by the said Quin Bohanon, 
otherwise called Richard B. Raven, then and there discharged and 


lawfully, feloniously, pur 


meditated malice, did discha- 
said ; and that the said Quin 


shot off as aforesaid, him, the said James Cook, in and u 


n the left 


side of the breast of him, the said James Cook, then and there, un- 
lawfully, feloniously, purposely, and of deliberate and premeditated 
netrate, and wound, with the iutent aforesaid, 
thereby then and there giving to him, the said James Cook, with the 
said leaden bullet aforesaid, so as aforesaid discharged and shot out 
istol aforesaid by the said Quin Bohanon, otherwise called 
chard B. Raven, in and upon the left side of the breast of 
him, the said James Cook, one mortal wound, of the depth of 
three inches and of the breadth of half an inch, of which 
said mortal wound he, the said James Cook, then and there instantly 
died. And so the jurors aforesaid, upon their oaths aforesaid, do 
say that he, the said Quin Bohanon, otherwise called Richard B. 


malice, did strike, 


Raven, him, the said James Cook, in the manner and by the means 
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QUIN BOHANAN V8. THE STATE OF NEBRASKA. 


' aforesaid, unlawfully, feloniously, and of deliberate and premedi- 
tated malice, did kill and murder, contrary to the form of the statute 
in such case made and provided, and against the peace and dignity 


of the State of Nebraska. : 
JOHN C. WATSON, 
District Attorney. 


* 

Endorsed: Doc. A. 131. No. 170. Lancaster county district 
court. The State of Nebraska vs. Quin Bohanon, otherwise called 
Richard B. Raven. Indictment for murder in the first degree. A 
true bill. Harvey W. Hardy, foreman of the grand jury. Filed 
Mar. 1, 1882. A. D. Burr, clerk. Witnesses, J. E. nne Ed. She- 
naur, Charles Cook, C. H. Carpenter, W. M. Wilson, E. H. Warden, 
Dr. G. E. Bragg, Dr. A. J. Shaw, Joseph Moore. John C. Watson, 
district attorney. Arraigned in open court March 3d, 1882, and 
plead “ not guilty.” A. D. Burr, elk D. C. Withdraw plea of “not 
ilty” heretofore entered by leave of court, and entered plea this 
ay of “not guilty ” Mech 15th, 1882. A. D. Barr, cl’k D. 2 Dist. 
court Otoe &. Neb. Received and filed Apr. 4, 1884. Gen’l No. 
3021. W. N. F. Houser, clerk. Arraigned in open court April 16, 
1884, and enters his plea of “not guilty.” W. F. N. Houser, clerk 
dist court Otoe Co., Neb. Record of proceedings certified from Lan- 

caster to dist. court. Filed April 4, 1884. 


Mandate. 


8 In the Supreme Court of the State of Nebraska. January 
Term, 1884. 


Tux StaTeE oF NEBARSKA: 


To the district court of the second judicial district, sitting in and for 
the county of Lancaster, Greeting: 


Whereas in a late action before you, wherein the State of Nebraska 
was plaintiff and Quin Bohanon defendant, the said plaintiff re- 
covered a judgment against said defendant, upon a transcript of 
which record and proceedings in your said court the said defendant 
rosecuted a petition in error to the supreme court of the State of 
Nebraska, upon a trial of which cause in said supreme court it was 
considered by said court that the judgment rendered by you in favor 
of said plaintiff and against said defendant be reversed at the costs 
of said plaintiff, taxed at $10.95, and cause remanded for new trial. 
Witness the Hon. Amasa Cobb, chief justice, and the seal of said 
court, at Lincoln, this 30 day of January, 1884. 
(SEAL. ] GUY A. BROWN, Clerk. 


Endorsed: Mandate. Supreme court State of Nebraska. The 
State of Nebraska vs. Quin Bohanon. Costs supreme court, $10.95. 
Filed Jan. 4, 1884. E. R. Sizer, clerk D. C. J. S. Dales, deputy. 
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6 QUIN nonAx An vs. THE STATE OF NEBRASKA. 


SraTe or NEBRASKA, \ ug 
Lancaster County, 


I, E. R. Sizer, clerk of the district court of the second judicial dis- 
trict of Nebraska in and for said county, do hereby certify that the 
above and foregoing is a true and correct copy of the mandate from 
the supreme court of the State of Nebraska reversing the judgment 
of the district court aforesaid in the case of the State of Nebraska 
vs. Quin Bohanon, and remanding said cause for a new trial, with 

all the endorsements on said mandate, as the same appears 
9 from the records and files of said court in said cause, and now 
in my charge as clerk aforesaid. 

In testimony whereof I have hereunto set my hand and the seal 
of said court this 4th day of April, 1884. 


E. R. SIZER, ISsEAL.] 
Clerk D. C. 


Transcript of Proceedings. 


Pleas in the district court of the second judicial district of Nebraska 
within and for Lancaster county. 


Be it remembered that at the several times hereinafter named, 
mentioned, and set forth, before the Honorable S. B. Pound, judge 
of said court, and at the respective terms thereof, heretofore, as here- 
inafter appears, were had and done the following proceedings in a 
cause in which the State of Nebraska is plaintiff, and Quin Bohanon, 
alias Richard B. Raven, is defendant, to wit: 


Journal Entry. 
That on the 3rd day of March, 1882, that being the 5th day of 
the February, A. D. 1882, term of said Lancaster county district 
court, were had and done the following — among others, 


as appears upon court journal “ I, page 356, of the records of said 
court, to wit: ; 


Indictment—Murder in the First Degree. . 


THe State oF NEBRASKA 
vs. 170, “A,” 131. 
„otherwise known as RICHARD B. Raven. 


Now comes the district attorney,on behalf of theState of Nebraska, 

and the defendant being brought into court in custody of the sheriff 

and arraigned upon said indictment, for plea thereto saith 

10 be is not guilty, and trial set for the 14th instant, and is re- 
manded to the custody of the sheriff. 


Journal Entry. 


That on the 17th day of March, 1882, that being the 17th day of 
February A. D. 1882, term of said court, were had and done the fol- 
— — herein, as appears upon court journal “ H,“ page 

, to wit: 


QUIN BOHANAN VS. THE STATE OF NEBRASKA. 
Indictment—Murder in 1st Degree. 


THE Srarx or NEBRASKA 
v8. 170 “A,” 131. 
Quin BoHANON. | 


Now comes the defendant, by counsel, and moves the court for a 
continuance of said cause, on the consideration whereon motion sus- 
tained and cause continued. 


Journal Entry. 


That on the 6th day of June, 1882 (that being the 14th day of 
the May, A. D. 1882, term of said court), were had and done the fol- 
* proceedings herein, as appears upon court journal “ H,” page 

„to wit: N 


Indicimeni— Murder in 1st Degree. 
Tue State OF NEBRASKA 


v8. 
Quin Bonanon, alias Ricn’p B. Raven. 


Now came the district attorney,on behalf of the State of Nebraska, 
and defendant being brought into court in custody of the sheriff, 
also came the following-named persons, jurors, to wit: John Demaree 
and W. L. Eldfeldt, of the regular panel, and P. H. Cooper, G. W. 
McKinnon, Ports Wilson, Thomas Ewing, Saper Dykstra, C. Dev- 
ries, A. Luckey, J. H. Mauzy, J. H. Simmons, and W. L. Wilcox, as 
talesmen, who were duly empaneled and sworn according to law, 
and the said jury having heard the testimony adduced in part, said 
cause was continued until to-morrow morning at 9 o’clock. 


11 Indictment— Murder in 1st Degree. 


Tue StaTE or NEBRASKA 


v8. 
Quin Bonwanon, &c. 


This day again came the district attorney and associate counsel, 
W. R. Kelly, . and the defendant being brought into court in 
custody of the sheriff, also came the jury heretofore empaneled 
and sworn, and the trial proceeded; and the said jury having heard 
the remaining — of the testimony and the hour of adjournment 
having arrived said cause was continued until to-morrow morning 
at 9 o’clock. (Journal H,“ page 566, June 7th, 1882, 15th day of 
the May, A. D. 1882, term of said court.) 


Journal Eniry. 


That on the 8th day of June, 1882 (that being the 16th day of the 
May, A. D. 1882, term of said court), were had and done the — pro- 
ing herein, as appears upon court journal “ H,” page 567, to wit : 


tivo “A,” 131. 


1 “A” 131. 
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Indichnent— Murder in the 14 Degree. 
THe State oF NEBRASKA 


A 
4 


us. hi “A.” 131. 
Quinn Bonanon, &c. ; 8 
This day again came the district attorney, on behalf of the State Th 
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of Nebraska, and the defendant being brought into court in the cus- | 
tody of the sheriff, also came the jury heretofore empaneled and 13 
sworn, and the trial proceeded; and the said jury having heard 
the ment of counsel and charge of the court retired to their ment 
room in charge of the sheriff for deliberation ; and the hour of mast 
4 adjournment having arrived the court adjourzed until to-moyrow It 
; morning at 9 o’eléck. ae 
in t 
Journal Entry. : . perio 
That on the 9th day of June, 1882 (that being the 17th day of the tion, 
May, A. D. 1882, term of said court), were had and done the follow- exce} 
ing proceedings herein, as appears upon court journal H.“ page 
571, to wit: i 
12 Indictment—Murder in the First Degree. of th 
folloy 


Tue Strate or NEBRASKA 


us. ro “A,” 131. page 
Quin BoHAnon, otherwise called Ricuarp B. Raven. 


And the said jury having heard the testimony adduced by the 
parties, the argument of counsel, and the charge of the court, after 
due deliberation thereon, returned in open court the following ver- 
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dict, to wit: 

No 
Tux Srark or NEBRASKA, 1. the er 
Lancaster County, 2 f court 
whicl 
May Term, A. D. 1882, to wit, June 8th, 1882. court 

Tue Strate or NERRASR A, Plaintiff, : 

v8. 

Quin BoHanon, otherwise called Ricnarp B. Raven, Defendant. Th: 
of the 


We, the jury in this case, being duly empaneled and sworn, do 
find and say that we find the defendant guilty of murder in tke — 
secénd degree, as he stands charged in the indictment, and we, the n: 
jury, recommend your honorable court to punish the prisoner to the 


full extent of the law. 
PORTS WILSON, Foreman. 
Journal Entry. 
That on the 10th day of June, 1882 (that being the 13th day of 
the May, A. D. 1882, term of said court), were had and done the 14 


following proceedings herein, as appears upon court journal H,“ 


page 574, to wit: and t 


i . . 
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QUIN BOHANAN Vs. THE STATE OF NEBRASKA. 


Indictment— Murder in the First Degree. 
Tue State OF NEBRASKA 
v8. hava “A.” 131. 
Quix Bonanon, alias Ricnarp B. Raven. 


The defendant herein having heretofore been convicted of murder 

in the second degree was this day brought into court in custody 

13 of the sheriff, and informed by the court of the verdict of the 

jury, and inquired of if he had anything to say why judg- 

ment should not be pronounced against him, in a very touching 
masterpiece standing at the bar of the court saith nothing. 

It is, therefore, considered and adjudged by the court that the said 
Quin Bohanon, alias Richard B. Raven, be imprisoned and confined 
in the penitentiary of the State, and kept at hard labor, for the 
period of his natural life, and that he pay the costs of this prosecu- 
tion, for which execution is awarded, to all of which the defendant 
excepts. 


Journal Entry. 


That on the 13th day of May, A. D. 1882 (that being the 20th day 
of the May, A. D. 1882, term of said court), were had and done the 
following proceeding herein, as appears upon court journal “H,” 
page 582, to wit: 


Indictment— Murder in the First Degree. 


THe Srarz OF NEBRASKA 
170 “A,” 131. 


v8. 
Quin BoHAnon, &c. 


Now comes the defendant, by his counsel, O. P. Mason, and moves 
the court to set aside the verdict, and for a new trial herein, and the 
court being fully advised in the premises overrules said motion, to 
which ruling the defendant duly excepts, and 40 days from rising of 
court given to reduce exceptions to writing. 


Journal Entry. 


That on the 29th day of February, 1884 (that being the 5th day 
of the February term of said court), were had and done the following 
proceedings herein, as appears upon court journal “ J,” page 222, to 
wit: 

Mandate. 
Indictment for murder in the first degree. 


Tue Strate or NEBRASKA 
v8. 170 “A,” 131. 
Quin BoHANon. 


14 Now comes the prosecuting attorney on behalf of the State 

of Nebraska, and the defendant, by his counsel, O. P. Mason, 

and per — by leave of court, withdraws his plea of abate- 
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10 cui BOHANAN vs. THE STATE or NEBRASKA. 


2 


ment hereto filed in this cause to the indictment herein, and leave 
is hereby given defendant to file motion and application for a change 
of venue herein. | 

Journal Entry. 


That on the 25th day of March, 1884 (that being the 26th day of 
the February, 1884, term of said court), were had and done the fol- 
lowing proceeding herein, as appears upon court journal “J,” page 
374 of the records of said court, to wit: 


Mandate. 
Indictment—murder in first degree. 


THE STATE OF NEBRASKA 
v8. 0 “A,” 131. 
Quin Bonanoy, alias RICHARD B. RAveEN. 


Now comes the district attorney, on behalf of the State of Nebraska, 
and the defendant, by his counsel, and this cause came on to be heard 
on motion of defendant for change of venue herein, and it being 
made to appear to the court, by affidavits, that a fair and impartial 
trial of this case cannot be had in this county, it is ordered and 
directed that the venue herein be, and the same is hereby, changed 
to the county of Otoe, being a county adjoining Lancaster county, 
and ordered that the trial of the cause be had and conducted in said 
Otoe county at the next term of the district court to be held in and 
for said Otoe county. 


STaTE OF NEBRASKA, 
County, 

I, E. R. Sizer, clerk of the district court of the second judicial dis- 
trict of Nebraska in and fur Lancaster county, do hereby certify 
that the above and foregoing are true and correct copies of the 

journal entries of all proceedings had and done in said district 
15 court in a cause in which the State of Nebraska is plaintiff 


and Quin Bohanon, alias Richard B. Raven, is defendant, and 


that attached hereto is the original indictment filed in said court in 
said cause, and all as appears from the records and files of said 
cause in said court, and now in my charge remaining as clerk of 
said court aforesaid. 
In — | whereof I have hereto set my hand and the seal of 
said court, at Lincoln, this 4th day of April, 1884. 
[SEAL. ] E R. SIZ ER, Clerk D. C. 


Endorsed: The State of Nebraska vs. Quin Bohanon. Transcript 
from district court, Lancaster county, Neb., for Otoe Co. dist court. 
Dist. court Otoe Co., Neb. Received and filed Apr. 4, 1884. Gen’l 
No., 3021. W. F. N. Houser, clerk. 


Defendant's Plea in Bar. 
And afterwards, to wit, on the 16th day of April, 1884, the defend- 


ant 
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ant filed 5 of autrefois acquit of murder in first degree, which is 
in the words following, to wit: 


In the District Court of Otoe County, Nebraska. 


Tue STATE oF NEBRASKA 


“4 vs. 
Quin BoHanon, otherwise called RichARD B. Raven. 
On change of venue from Lancaster county, in said State. 


And. now comes the said defendant, Quin Bohanon, otherwise 
called Richard B. Raven, in his own proper person, and, having heard 
read the indictment against him, says that the said State of Nebraska 
ought not to farther prosecute the said indictment against him for 
the crime of murder in the first degree, because he says that hereto- 
fore, to wit, at a term of the district court within and for the county 
of Lancaster and State of Nebraska, ofthe February term thereof of 

the year 1882, the grand jury in and for said county, impan- 
16 celed and sworn to inquire of crimes and offenses in and for said 

county of Lancaster, upon their oaths presented the said in- 
dictment against this defendant, which indictment was and is in the 
words and figures following, to wit: 


Indictment. 
Tre State OF NEBRASKA, * 
Lancaster County, 


Of the February term of the district court of the second judicial 
district of the State of Nebraska within and for said Lancaster county, 
in said State, in the year of our Lord one thousand eight hundred and 
eighty-two, the grand jurors chosen, selected, and sworn in and for the 
county of Lancaster aforesaid, in the name and by the authority of 
the State of Nebraska, upon their oaths present that Quin Bohanon, 
otherwise called Richard B. Raven, late of the county aforesaid, on the 
19th day of February, in the year of our Lord one thousand eight hun- 
dred and eighty-two, in the county of Lancaster and State of Nebraska 
aforesaid, in and upon James Cook, then and there being, did, un- 
lawfully, feloniously, purposely, and of deliberate and premeditated 
malice, make an assault in a menacing manner, with intent him, 
the said James Cook, unlawfully, feloniously, purposely, and of de- 
liberate and premeditated malice, to kill and murder, and the said 
Quin Beohanon, otherwise called Richard B. Raven, a certain pistol 
with gunpowder and one leaden bullet, which said pistol he, the said 
Quin Bohanon, otherwise called Richard B. Raven, then and there 
in hisright hand had and held, then and there, unlawfully, feloniously, 
purposely, and of deliberate and premeditated malice, did discharge 
and shoot off with the intent aforesaid ; and that the said Quin Bo- 
hanon, otherwise called Richard B. Raven, with the leaden bullet 
aforesaid, out of the pistol aforesaid, by force of the gunpowder 
aforesaid, by the said Quin Bohanon, otherwise called Richard 
B. Raven, discharged and shot off as aforesaid, him, the said James 
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QUIN BOHANAN VS. THE STATE OF NEBRASKA. 


Cook, then and there unlawfully, feloniously, purposely, 
17 and of deliberate and premeditated malice, did strike, pene- 

trate, and wound, with the intent aforesaid, thereby then and 
there giving to him, the said James Cook, with the leaden bullet 
aforesaid, so as aforesaid discharged and shot out of the pistol afore- 
said by the said Quin Bohanon, otherwise called Richard B. Raven, 
in and upon the left side of the breast of him, the said James Cook, 
one mortal wound of the depth of three inches and of the breadth 
of half an inch, of which said mortal wound he, the said James 
Cook, then and there instantly died, and so the jurors aforesaid, 
upon their oaths aforesaid, do say that the said Quin Bohanon, 
otherwise called Richard B. Raven, him, the said James Cook, in 
the manner and by the means aforesaid, unlawfully, felonidusly, 
purposely, and of deliberate and —— malice, did kill and 
murder, contrary to the form of the statute in such case made and 
provided and against the peace and dignity of the State of Ne- 


braska. 
JOHN C. WATSON, 
District Attorney. 


And there were and are on said indictment the following endorse- 
ments, to wit: Indictment. Doc. “A.” 131. No. 170. neaster 
Co. dist. court. The State of Nebraska vs. Quin Bohanon, other- 
wise called Richard B. Raven. Indictment for murder in the first 
degree. A true bill. Harvey W. Hardy, foreman of the grand 
jury. Filed March 1, 1882. A. D. Burr, clerk D.C. Witnesses, 
J. Bragg, Ed. Shenaur, Charley Cook, C. H. Carpenter, Wm. Wil- 
son, C. H. Worden, Dr. G. E. Bragg, Dr. A. J. Shaw, Joseph Moore. 
John C. Watson, district attorney. Arraigned in open court March 
3d. A. D. 1882, and pleaded “not guilty.” A. D. Burr, clerk D. C. 
eee of not guilty heretofore entered by leave of court 
and entered plea this day of not guilty, March 15, A. D. 1882. A. 
D. Burr, clerk. 


Which said indictment was returned into said court and 
18 by the clerk thereof filed on the Ist day of March, 1882. 
And this defendant further savs that said indictment is the 
same indictment under and upon which the said State of Nebraska 
now seeks to prosecute him, the said Quin Bohanon, otherwise called 
Richard B. Raven; that after the said indictment was presented 
by said grand jury, and on the 3rd day of March, 1882, that being 
a day in the February term, 1882, of said court, this said defendant, 
who is the same person named in said indictment, was arraigned in 
open court, and said indictment having been read to him pleaded 
not guilty thereto, and afterwards, and on the 15th day of March, 
1882, that being aday of the February term, 1882, of said court, 
this defendant withdrew his plea of not guilty by leave of court 
and pleaded not guilty to said indictment. 
That afterwards, and at the May term, 1882, of the district court 
of said Lancaster county, this defendant was brought into said court 
in custody of the sheriff, and also came a jury of twelve men, who 
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. were duly empaneled and sworn as jurors in said cause, and this. 
defendant was put upon his trial for the crime of murder in the 
first degree, as charged in the said indictment, and said trial was 
commenced on the 6th day of June, 1882, and being « day in the 
May term of the district court of said Lancaster county for the year 
1882, and at said term of said court said case was heard before said 
court and jury and the testimony and evidence on behalf of the 
State and this defendant was adduced and heard by said court and 
jury, and said jury having heard all the evidence and the instructions 
given by the court and the argument of counsel, as well for the 
State as for this defendant, retired to consider of their verdict, and 
afterwards, and on the Sth day of June, 1882, that being a day in 
the May term of said district court of said Lancaster county, the 

said jury in said cause returned into said court their verdict, 
19 which was and is as follows: 


Tue State or NEBRASKA, \ i 
Lancaster County, 


May Term, A. D. 1882, to wit, June 8th, 1882. 
Tne State or NesrasKka, Plaintiff, 


vs. 
Quin Bouanoy, otherwise called RicnaRD B. Raven, Defendant. 


We, the jury in this case, being duly empaneled and sworn, do 
find and say that we find the defendant guilty of murder in the 
second degree as he stands el arged in the indictment, and we, the 
jury, recommend your honorable court to punish the prisoner to 


the full extent of the law. : 
PORTS WILSON, Foreman. 


That afterwards, and on the Ist day of June, 1882, that being a 
day in the May term, 1882, of the said district court of said Lau- 
caster county, this defendant was again brought into said court, 
and, being informed of the verdict of the jury and asked if he had 
anything to say why judgment should not be pronounced against 
him, it was by the court adjudged and decreed that this defendant, 
Quin Bohanon, otherwise called Richard B. Raven, be imprisoned 
and confined in the penitentiary of the State of Nebraska and kept 
at hard labor for the period of his natural life, and that he pay the 
costs of prosecution. 

And the said Quin Bohanon says that he, the said Quin Bohanon, 
and the said Quin Bohanon, otherwise called Richard B. Raven, so 
indicted and convicted, are one and the same person, and that the 
crime of murder in the first degree set forth and charged in the 
said indictment is the same offense of murder in the first degree as 
charged in the indictment against him and upon which the State of 
Nebraska now seeks to proszcute him, and the said indictment here- 
inbefore set forth is the same indictment upon which he, this defend- 

ant, Quin Bohanon, otherwise called Richard B. Raven, was 
20 tried, as hereinbefore set forth, by the district court within 
and for said Lancaster county. And the said defendant, 
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a R 
os i . 


Quin Bohanon, otherwise called Richard B. Raven, says that upon 
the trial of said cause against him as aforesaid, upon | 
aforesaid, he, the said Quin Bohanon, was by the said jury, and by the 
verdict of said jury, acquitted and found not guilty of the crime of 
murder in the first d And this the said defendant, Quin Bo- 
hanon, otherwise called Richard B. Raven, is ready to verify, and 
he asks that he may be dismissed and discharged from the crime of 


murder in the first degree charged in said indictment. 
QUIN BOHANON. 


SraTeE OF NEBRASKA, N 8 
Lancaster County, 


Quin Bohanon, being first duly sworn, says he is the person and 
defendant named in the foregoing plea and that all the statements 


and averments and facts in the foregoing plea stated are true. 
QUIN BOHANON. 


Signed in my presence and sworn to before me this 16th day of 


April, 1884. 
W. F. N. HOUSER, [sear] 
Clerk Dist. Court. 


Endorsed: The State of Nebraska vs. Quin Bohanon, otherwise 
called Richard B. Raven. Plea of autrefois acquit of murder in the 
first degree. Quin Bohanon, by O. P. Mason, att’y for def’t. Dis- 
trict court, Otoe county, Nebraska. Received and filed Apr. 16, 
1884. Gen’l No. 3021. W. F. N. Houser, clerk. a 8 


And afterwards, to wit, on the 16th day of April, 1884, plaintiff 


filed a reply to defendant’s plea in bar, etc., which is in the words 


and figures following, to wit: 


Plaintiff's Reply to Defendant's Plea in Bar. Filed April 16, 1884. 
In the District Court of Otoe County, Nebraska. 


21 THe STATE OF NEBRASKA 
5 vs. 
Quin BonA Nox, otherwise called Ricnarp B. Ra vxx. 


On change of venue from Lancaster county, in said State. 


And now comes Jesse B. Strode, the district attorney, and says 
that the State of Nebraska ought not to be barred from the further 
prosecuting of said indictment, or in the further prosecution of said 
defendant for murder in the first degree by reason of anything in 
the defendant’s plea alleged, because he says that on defendant’s own 
motion, instance, and request the verdict and judgment and judg- 
ment of sentence thereon and the proceedings mentioned and 
set forth in defendant's plea of autrefois acquit of murder in the first 
degree were set aside and a new trial granted. 

JESSE B. STRODE, 
District Attorney. 


the indictment 
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QUIN BOHAXNAXN VS. THE STATE OF NEBRASKA. 


SraTE OF NEBRASKA, \ met 


Otoe County, 
The said district attorney deposeth and says that the facts set forth 
in above reply are true. : 
, J. B. STRODE. 


Subscribed In my presence and sworn to before me this 16th day 


of April, 1884. 
H. R. WOODEHOUSE, 
Notary Public. 


Endorsed : State vs. Bohanon. ly to def’ts plea of autrefois 
acquit murder in first degree. Jesse B. Strode, dist. att y. District 
court Otoe Co., Neb. Received and filed Apr. 16, 1884. Gen No., 
3021. W. F. N. Houser, clerk. 


And afterwards, to wit, on the 16th day of April, 1884, plaintiff 
filed an amended reply to def’ts plea of autrefois acquit, which is 
in the words and figures following, to wit : | 


22 Plaintiffs Amended Reply to Defendant's Plea in Bar. Filed 
April 16, 1884. 


In the District Court of Otoe County, Nebraska. 


Tue Strate or NEBRASKA 


v8. 
Qui Bonanon, otherwise called RicnARD B. Raven.’ 


Amended reply to plea in bar. 


And now comes the district attorney, Jesse B. Strode, and by 
leave of the court makes this his amended reply to the defendant's 
plea of autrefois acquit of murder in the first degree, and says that 
the State of Nebraska ought not to be barred from the farther pros- 
ecution of said indictment, or in further prosecuting said defendant 
for murder in the first degree, by reason of anything in the defend- 
ant’s pleas alleged, because he says that on defendant’s own motion, 
instance, and request the verdict and judgment and judgment of 
sentence thereor and the proceeding- mentioned and set forth in 
defendant’s plea of autrefois acquit of murder in the first degree 
were set aside and a new trial granted, which said judgment was set 
aside and reversed by the supreme court of the State, and a new trial 

ranted to the defendant solely because the said district court of 
ncaster county had erred in overruling the said defendant’s plea 

in abatement to the said indictment, and in refusing the said de- 
fendant a trial under the issues tendered by the said plea, and that 
said court in requiring the said defendant to enter his plea of not 
guilty to said indictment until after the defendant had had a trial 
under his said plea in abatement, and said court have no power to 
try the issue tendered by said indictment until after the issue ten- 
dered by the said defendant’s plea in abatement had been so tried. 
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16 QUIN BOHANAN vs. THE STATE OF NEBRASKA. 
Jesse B. Strode, further replying, says that the said defendant has 
not been acquitted of murder in the first degree, as in his said 

23 plea now on file herein alleged. 
JESSE B. STRODE, | 
District Attorney. . ~ 


THe Strate oF NEBRASKA, Otoe County: 


= The said district attorney, Jesse B. Strode, being first duly sworn, 
* says that the facts set forth in the foregoing reply are true. 
3 JESSE B. STRODE. 


Subscribed in my presence and sworn to before me this 16th day 

of April, 1884. . 
| W. F. N. HOUSER, : 

Clerk ( Dist.) Court. -@ 


Endorsed: State vs. Bonahon. Amended * defendant’s plea 
of autrefois acquit. District court Otoe county, Neb. Received and 
filed April 16, 1884. Gen’l No. 3021. W. F. N. Houser, clerk. 


And afterwards, to wit,on the 16th day of April, 1884, a demurrer 
to reply by State to plea of autrefois acquit of murder in the first de- 
gree, filed by def’t, which is in the words following: 


Defendant's Demurrer to Plaintiff’s Reply. Filed April 16, 1884. 
In the District Court of Otoe County and the State of Nebraska. 3 
THE State or NEBRASKA, Pl't'f, vs. Quin BonhAxOx, Def’t. 


6 


— 


Indictment for murder. On change of venue from Lancaster county. 


And now comes the said Quin Bohanon and demurs to the reply 
of the said State of Nebraska to the plea of the said Quin Bohanon 
of autrefois acquit, heretofore filed herein, of murder in the first de- 

ree, and for cause shows to this court that said reply does not state 
facts sufficient to constitute a defense to said plea, or any sufficient 
reply in law to the said plea, of autrefois acquit of murder in the 
first degree filed by the said Quin Bohanon herein. : a 
MASON & WHEDON, | 4 
f Att ys for Def t. * 


24 Endorsed: The State of Nebraska vs. Quin Bohanon. De- 

murrer to reply by State to plea of autrefois acquit of murder 
in the first degree filed by def t. Mason & Whedon, att’ys for def’t. 
District court Otoe county, Neb. Received and filed Apr. 16, 1884. - 
Gen’! No. 3021. W. F. N. Houser, clerk. 


Journal Entry. 


Leave given plaintiff to file an amended reply. Defendant’s de- 
murrer overruled. Judgment on demurrer. April 16, 1884. 


fs And afterwards, to wit, at the April term, 1884, of said court, on 
the 16th day of April, 1884, that being the 6th day of said term, 
the following proceedings were had and done, as appears of record, 
to wit: | 


QUIN BOHANAN VS. THE STATE OF NEBRASKA. 


On Change of Venue from Lancaster County, Nebraska. 
Indictment for murder in the first degree. 


THE StaTe or NEBRASKA 
v8. 

Quix Bouanos, otherwise called Rien anD B. 22! No. 3021. 
2 Raven. 


And now, on this 16th day of April, 1884, comes Jesse B. Strode, 
Esq., district attorney, assisted hy John C. Watson and W. R. Kelly, 
Esqrs., on behalf of the State of Nebraska, and also comes the de- 
fendant, Quin Bohanon, with his counsel, O. P. Mason, „ and 
leave is hereby given suid plaintiff to file an amended reply in- 
stanter to said defendant’s plea in bar to murder in the first degree, 
filed in this cause, which is ‘accordingly done. And this cause is 
heard to the court on the defendant’s demurrer to the plaintiff’s re- 
ply to the defendant’s plea in bar to murder in the first degree, and 
the court a listened to the argument of counsel for the re- 
spective parties hereto, and being well advised in the premises, doth 

overrule the said demurrer ; to which ruling of the court in 
25 overruling the said demurrer the said defendant then and 

there excepted. And the said defendant making no request 
to plead over to the said reply, or to otherwise raise an issue on the 
averments of said reply, judgment is rendered on demurrer against 
the said plea ih bar, and the same is considered and adju bad 
and of no effect as a bar to this prosecution. 


Journal Entry. 


Defendant arraigned and plead “ not guilty” April 16, 1884. 


And afterwards, to wit, at the’ April term, 1884, of said court, on 
the 16th day of said April, 1884, that being the 6th day of said 
term, the following proceedings were had and done in said cause, as 
appears of record, to wit: 


On Change of Venue from Lancaster County, Nebraska. 
Indictment for murder in the first degree. 


THe STaTE or NEBRASKA 
v. 
Quin Bon Axox, otherwise called RIchARD B. Gen! No. 3021. 
RAvxx. 


And now, on this 16 day of April, 1884, comes Jesse B. Strode, 
Esq., district attorney, assisted by John C. Watson and W. R. Kelly. 
Esqrs., on behalf of the State of Nebraska, and also comes the de- 
fendant, Quin Bohanon, with his counsel, O. P. Mason, „ and 
the said defendant being arraigned in open court and at the bar 
thereof, and the said indictment being read to him for plea thereto, 
says “not guilty.” 

3—1261 
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QUIN BOHANAN VS. THE STATE OF NEBRASKA. 


Journal Entry. 
Record of empaneling of jury commenced April 16, 1884. 
And afterwards, to wit, at the April term, 1884, of said court, on 


the 16th day of April, 1884, that being the 6th day of said term. 


the following proceedings were had and done in said cause, as appears 
of record, to wit: 


26 On Change of Venue from Lancaster County, Nabraska. 
Indictment for murder in the first degree. | 


THe State oF NEBRASKA P 
v. ; 
Quin Bonanon, otherwise called Ricnarp B. Gen. No. 3021. 
RaveEN. 


And now on this 16th day of April, 1884, comes Jesse B. Strode, 
Esq., district attorney, assisted by John C. Watson and W. R. Kelly, 
Esqrs., on behalf of the State of Nebraska, and also comes the de- 
fendant, Quin Bohanon, with his counsel, O. P. Mason, Esq., assisted 
by Thomas B. Stevenson and J. L. Mitchel, Esqrs., and the empanel- 
ing of the jury herein is commenced. And the hour of adjourn- 
ment having arrived and the panel being incomplete, by agreement 
of both parties to this action in open court, further proceedings in 
this cause are hereby adjourned to 9 o’clock a. m. to-morrow, 17, 
1884. And by consent of the parties to this action in open court 
the persons called as jurors, and found to be competent jurors, are 
permitted to separate and go to their homes, the court first charging 
them as to their duties in the premises. 


Journal Entry. 


Empaneling of jury. April 17, 1884. 


And afterwards, to wit, at the April term, 1884, of said court, on 
the 17th day of April, 1884, that being the 7th day of said April 
term, 1884, the follewing proceedings were had and done in said 
cause, as appears of record, to wit: 


On Change of Venue from Lancaster County, Nebraska. 
Indictment for murder in the first degree. 


THE StaTE OF NEBRASKA 
v. 
Quix Bonaxox, otherwise called Rcnanb B. [ Gen. No. 3021. 
RAVEN. 


And now,come on this 17th day of April, 1884, 9 o’clock a. m., comes 
Jesse B. Strode, Esq., district attorney, assisted by John C. Watson and 
W. R. Kelly, Esqrs., on behalf of the State of Nebraska, and also 

27 comes the defendant, Quin Bohanon, with his counsel, O. P. 
Mason, Fsq., assisted by Thos. B. Stevenson and J. L. Mitch- 
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ell, Esqrs., and the persons heretofore selected as jurors herein also 
come, and the empaneling of the jury progresses. And now the 
hour of adjournment having arrived and the panel still being in- 
complete, by consent and agreement in open court by both parties to 
this action, further proceedings in this cause are hereby adjourned to 9 
o clock to-morrow (April 18, 1884). And by consent of both parties 
hereto, in open court, the persons selected as jurors herein are per- 
mitted to disperse and go to their homes, the court first instructing 
them as to their duty in the premises. 


Journal Entry. 
Jury empaneled and trial proceeds. April 18, 1884. 


And afterwards, to wit, at the April term, 1884, of said court, on 
the 18th day of April, 1884, that being the 8th day of said term, the 
following proceedings were had and done in said cause, as appears 
of record, to wit: 


On Change of Venue from Lancaster County, Nebraska. 
Indictment for murder in the first degree. 


Tue Strate or NEBRASKA 
v8. ben, No. 3021. 
Quix BoHANONn, otherwise called Rien ARD B. Raven. 


And on this 18th dav of April, 1884, 9 o’clock a. m., comes Jesse 
B. Strode, Esq., district attorney, assisted by John C. Watson and W. 
R. Kelly, Esqrs., on behalf of the State of Nebraska, and also comes 
Quin Bohanon, the defendant, with his counsel, O. P. Manson, Esq., as- 
sisted by Thos. B. Stevenson and J. L. Mitchell, Esqrs.,and the persons 
heretofore selected as jurors herein also come, except juror James Lowe, 
whereupon the court orders that an attachment issue for juror 
James Lowe, which is accordingly done, and the said James 

is brought into court, and on a payment of costs of attach- 
28 ment is discharged by the court from said attachment, and the 

empaneling ofa jury herein progresses, and now the panel being 
complete and com of twelve = and lawful men of Otoe 
county men, to wit, William Dailey, Hiram Hunter, Walter Lloyd, 
H. A. Brower, C. B. Auman, O. E. French, O. H. Pike, John Martine, 
H. C. mi ＋ M. B. Davis, E. V. Overton, and O. D. Waterman, 
who are duly and legally empaneled and sworn in the oath pre- 
scribed by law, and the trial of said cause proceeds before the court 
and to the said jury, and the hour of adjournment having arrived 
and all the evidence not being in, by agreement and consent of both 
parties to this action, in open court, it is hereby ordered by the court 
that further proceedings in this action be, and the same hereby are, 
adjourned to 9 o'clock a. m. to-morrow (Saturday, April 19, 1884); 
and by agreement of both parties to this action, in open court, the 
said jurors are hereby permitted to retire to their respective homes, 
the court first charging said jurors as to their duty in the premises. 


‘ 


2° aufn noms WAX VS. THE STATE or NEBRASKA. 
Journal Entry. 
Trial proceeding to the jury. April 19, 1884. 


And afterwards, to wit, at the April term, 1884, of said court, on 
the 19th day of April, 1884, that being the 9th day of said term, the 
following proceedings were had and done in said cause, as appears 
of — to wit: 


On Change of Venue from Lancaster County, Nebraska. 
Indictment for murder in the first degree. 


Tue Srark or NEBRASKA 7 
v. Gen. No. 3021. 
Quin Bouanon, otherwise called RicHarp B. Raven. 


And now on this 19th day of April, 1884, 90’clock a. m., comes Jesse 
B. Strode, Esq., district attorney, assisted by John C. Watson and W. R. 
Kelly, Esqrs., on behalf of the Stateof Nebraska, and also comes the de- 
fendant, Quin Bohanon, with his counsel, O. P. Mason., Esq., assisted 

by Thomas B. Stevenson and J. L. Mitchell, Esqrs., and also 
29 come the said jury heretofore empaneled and sworn herein, to 

wit, William Dailey, Hiram Hunter, Walter Lloyd, H. A. 
Brower, C. B. Auman, O. E. French, O. H. Pike, John Martine, H. C. 
Fe n, M. B. Davis, E. V. Overton, and O. D. Waterman, and the 
trial of this cause proceeds before the court and to the said jury. And, 
now, all the evidence offered by either party to this action bein 
before the said jury, and the hour of adjournment having arrived, 
and the attorneys for the said plaintiff and the attorneys for the said 
defendant neither desiring to argue this case to the jury at this day, 
but consent and agree in open court to adjourn the further proceed- 
— 2 in this cause until 9 o’clock a. m. Monday next (April 2lst, 
1884), and that the said jury may be leſt in the care of the bailiff 
sworn in the case, and the court assents thereto; and it is hereby 
ordered by the court that the further proceedings in the cause be, 
and the same hereby are, adjourned to 9 o’clock a. m. Monday next 
(April 21st, 1884), the court first charging said jury as to their duties 
in the premises. 


Journal Entry. 
Trial and Verdict. April 21, 1884. 


And afterwards, to wit, at the April term, 1884, of said court, on 
the 2ist day of April, 1884, that being the 10th day of said term, 
the following proceedings were had and done in said cause, as ap- 
pears of record, to wit: 
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QUIN BOHANAN VS. THE STATE OF „ 
On Change of Venus from Lancast + N 
Indictment for murder in the first degree. 


THE STaTE or NEBRASKA 
v. ben No. 3021. 
Quy Bouanoy, otherwise called Ricnarp B. Raven. 


And now, on the 21st day of April, 1884, 9 o’clock a. m., comes 
Jesse B. Strode, district attorney, assisted by John C. Watson 
and W. R. Kelly, Esqrs., on behalf of the State of Nebraska, 
30 and comes also Quin Bohanon, with his counsel, O. P. Mason, 
Esq., assisted by Thos. B. Stevenson and J. L. Mitchell, Esqrs., 
and also come the suid jury heretofore empaneled and sworn in this 
cause, to wit, William Dailey, Hiram Hunter, Walter Lloyd, H. A. 
Brower, C. B. Auman, O. E. French, O. H. Pike, John Martine, H. 
C. Ferguson, M. B. Davis, E. V. Overton, and O. D. Waterman, and 
now the said jury, having heard all the evidence offered on the trial 
of this cause, and listened to the arguments of counsel, respectively, 
for the said plaintiff and for the said defendant, and having received 
the instructions in writing from the court, they retire to the jury- 
room, in charge of a sworn officer of the court, to consider of their 
verdict. And now, on this day, after due deliberation, the said de- 
fendant being present in court, come the said jury in open court 
with their verdict in writing, signed by their foreman, which verdict 
is in the words and figures following, to wit: 


Tue Srate or NEBRASKA, \ i 


April Term, 1884. 
Tue State or NEBRASKA 
V. 
Quin Bon AN Ax, otherwise called RICHARD B. Raven. 


We, the jury in this case, being duly empaneled and sworn, do 
find and say that we find the defendant, Quin Bohanan, otherwise 
called Richard B. Raven, guilty of murder in the first degree in 
manner and form as he stands charged in the indictment. 


(Signed) E. V. OVERTON, Foreman. 


Whereupon, at the request of J. L. Mitchell, Esq., of counsel for 
the defendant, the court ordered that the jury be — and upon 
each juror being called by name and inquired of if the verdict just 
read was his verdict, each for himself, separately, answered “ It is.” 
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31 Verdict of the Jury, April 21, 1884. 
Tue STATE oF NEBRASKA, \ 7 
Otoe County, ; 


April Term, A. D. 1884. 
Tux State or NE RRAS KA, Plaintiff, 
| v8. 
Quin BohANOxN, otherwise called Ricnarp B. Raven, Defendant. 


We, the jury in this case, being duly impaneled and sworn, do 
find and say that we find the defendant, Quin Bohanon, otherwige 
called Richard B. Raven, guilty of murder in the first degree in 
manner and form as he stands charged in the indictment. 

E. V. OVERTON. Foreman. 


Endorsed: Verdict of jury. The State of Nebraska, plaintiff, us. 
Quin Bohanon, otherwise called Richard B. Raven, defendant. 
District court, Otoe county, Neb. Received and filed April 21, 1884. 
Gen. No. 3021. W. F. N. Houser, clerk. a 


And afterwards, on the 21st day of April, instructions were given 
to the jury by the court, the following being all of said instructions 
with regard to and touching the defense of the defendant of avuére- 
fois acquit : 

Instruction numbered 11, given on the court’s own motion, ex- 
cepted to by defendant. 

11. You should not be influenced in the least by anything which 
any other jury may have done. ; 

nstruction number 10, defendant’s request, refused, and exception 
noted by the defendant to the refusal to give this instruction. 

No. 10. If the jury find from the evidence that at the May term, 
1882, of the district court of Lancaster county, in the State of Ne- 
braska, the defendant was tried upon the same indictment upon 
which he is now being prosecuted, and upon such trial was found 
guilty of murder in the second degree, and judgment was rendered 
against him upon such finding, then, as a matter of law, the jury 
this case cannot find the defendant guilty of murder in the first 

egree. 


32 F Endorsed : Staie vs. Quin Bohanon. Instructions refused. 
Dist. court Otoe Co., Neb. Received and filed Apr. 21, 1884. 
Gen’! No. 3021. W. F. N. Houser, clerk. 


And afterwards, to wit, on the 22nd day of April, 1884, a motion 
to set aside verdict and for a new trial was filed in the words and 
figures following, to wit : 

The following is all of said motion as far as the same applies to 
and has regard to the defendant’s plea in bar and defense of auére- 


ſois acquit : 


the 


QUIN BOHANAN vs. THE STATE OF NEBRASKA. 
On Change of Venue from Lancaster County. 
Indictment for murder in the first degree. 


In the District Court of Otoe County, in and for the Second Judicial 
District, in the State of Nebraska. 
* THE Strate or NEBRASKA 


v. 
Quin BoHanon, otherwise called Ricnarp B. Raven. 


And now comes the said defendant and moves the court for a new 
trial and to set aside the verdict herein, and for the following rea- 
sons, to wit: 

For error of law occurring at the trial of said cause the court 
erred in overruling the demurrer filed by the defendant to the repli- 


cation of the State of Nebraska tothe defendant’s plea of autrefois- 


acquit of murder in the first degree; to which said ruling of the 
court — overruling the said demurrer the defendant at the time 
excepted. - 

The court erred in refusing to give the instruction numbered ten 
(10), requested by said defendant; to which ruling of the court the 
defendant excepted. 

The court erred in giving instruction numbered eleven (11), given 
on the court’s own motion. 

The court erred in refusing to give the following request to the 
33 jury, made by the defendant: “If the jury find from the evi- 
dence that at the May term, 1882, of the district court of 
Lancaster county, in the State of Nebraska, the defendant was tried 
upon the same indictment upon which he is now being prosecuted, 
and upon which trial was found guilty of murder in the second de- 
gree, and judgment was rendered against him on said finding, then, 
as a matter of law, the jury in this case cannot find the defendant 
guilty of murder in the first degree.” To the refusal of the court to 
give said request the defendant at the time excepted. 

The said verdict in said cause is against and contrary to the in- 
structions of the court and law of the State. 

The defendant having been convicted of murder in the second de- 
gree by a jury on this same charge and upon the same indictment at 
a former term of the district court of Lancaster county, Nebraska, 
such conviction was in law an acquittal on said indictment of mur- 
der in the first degree, and the court erred in refusing so to instruct 
the jury, and for the causes aforesaid prays the court to set aside 

verdict for murder in the first degree. 
O. P. MASON, 


Ay for Def i. 


Endorsed: The State of Nebraska vs. Quin Bohanon, alias Rich- 
ard B. Raven. Motion to set aside verdict and for new trial. Dist. 
court, Otoe Co., Neb. Received and filed Apr. 22, 1884. Gen’l No. 
3021. W. F. N. Houser, clerk. 
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Journal Entry. 
Defendant’s motion for a new trial overruled. 


And afterwards, to wit, at the April term, 1884, of said court, on 
the 22nd day of April, 1884, that being a day of said term, the 
2 pruceedings were had and done in said cause, as appears 
of record, to wit: . 


34 On Change of Venue from Lancaster County, Nebraska. 
Indictment for murder in the first degree. 


THE StaTE OF NEBRASKA 
v. Gen’! No. 3021. 
Quin Bouanon, otherwise called Ricnarp B. Raven. 


And now — this 22nd day of April, 1884, comes Jesse B. Strode 
„ district attorney, on behalf of the State of Nebraska, and also 
comes the defendant, Quin Bohanon, with his counsel, O. P. Mason, 
„and this cause came on to be heard on the motion filed herein 
by the said defendant herein, and to grant him a new trial of this 
cause; upon consideration of said motion the court doth overrule 
the same; to which ruling of the court in overruling the said motion 
the said defendant then and there excepted ; and for the purpose of 
appealing this cause to the supreme court of this State forty (40) 
days from rising of court are hereby allowed said defendant in which 
to reduce his said exceptions to writing. 


Journal Entry. 
Judgment on the verdict of April 22nd, 1884. 


And afterwards, to wit, at the April term, 1884, of said court, on 
the 22nd day of April, 1884, that being the 11th day of said term, 
the following proceedings were had and done, as appears of record, 
to wit: 


On Change of Venue from Lancaster County, Nebraska. 
Indictment for murder in the first degree. 


THE STaTE OF NEBRASKA 
> ah Gen. N. 3021. 
Quin Bouanoy, otherwise called Ricaarp B. Raven. 


And now on this 22nd day of April, 1884, comes Jesse B. Strode, - 
Esq., district attorney, on behalf of the State of Nebraska, and also 
comes the defendant, Quin Bohanan, with his counsel, and the said 

defendant, Quin Bohanon, standing at the bar of the court, is 
35 = informed by the court of the verdict of the jury herein, and is 
asked by the court if he had anything to say why the judg- 
ment — the court and the sentence of the law should not be passed 
upon him. ° 
Land the said defendant having said what he pleased, which was 


- 
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no sufficient reason why — should not be pronounced, there- 
upon the court passed the following judgment and sentence: 

It is therefore ordered, considered, and adjudged by the court that 
you, Quin Bohanon, the said defendant, be imprisoned and confined 
in the jail of this (Otoe) county, until the eighth day A, of — — 
1884, and that on that day you be taken by the sheriff of this (Otoe) 
county from such jail to the place prepared for that purpose by the 
said sheriff, and there, in such place. on said day, between the hours 
of ten (19) o’clock in the forenoon and five (5) o clock in the after- 
noon by the said sheriff you be hanged by the neck until you are 
dead, and that you pay the costs of prosecution, taxed at the sum 
of seven hundred [and] twenty-six dollars and eighty-three cents 
($726.83), and execution is awarded. 


Transcript of District Court of Lancaster County Put in Evidence. 


On the trial of said cause to the jury 1 in the cause, as 
- heretofore stated, on Saturday, April 19th, 1884, that being a day of 
the aforesaid term of the Otoe county district court, the hav- 
ing rested its case in chief, and the defendant adducing testimony 
on his behalf— 

Mason, attorney for the defendant, said: I offer in evidence the 
transcript of the district court of Lancaster in the case of the State 
against Quin Bohanon. 


Kelly, associate counsel for the State objected [as] — — 
immaterial, and irrelevant, and incomplete in that cer- 
36 tificate does nut include the mandate or order of the a 
court upon the case, neither does the record state it to be in- 
troduced in the case. 
Overruled & exception. 


A copy of the transcript thus put in evidence on the part of the 
defendant here follows: 


‘Indictment. 


THe Strate or NEBRASKA, } ne 
Lancaster County, i 


Of the February term of the district court of the second judicial 
district of the State of Nebraska, within and for said Lancaster 
county, in said State, in the year of our Lord one thousand eight 
hundred and eighty-two, the grand jurors chosen, selected, and 
sworn in and for the county of Lancaster aforesaid, in the name 
and by the authority of the State of Nebraska, upon their oaths 
present that Quin Bohanon, otherwise called Richard B. Raven, late 
of the county aforesaid, on the 19th day of February, in the year of 
our Lord one thousand eight hundred and 2 —— in the county 
of said Lancaster and State of Nebraska aforesaid, in and upon 
James Cook, then and there being, did, unlawfully, feloniously, pur- 

ly, and of deliberate and premeditated malice, make an assault 

in a menacing manner, with intent him, the said James Cook, un- 

a. purposely, and of deliberate and premeditated 
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malice, to kill and murder, and that the said Quin Bohanon, other- 
wise called Richard B. Raven, a certain — then and there 
charged with gunpowder and one leaden bullet, which said pis- 
tol he, the said Quin Bohanon, otherwise called Richard B. Raven, 
then and there in his right hand had and held, then and there 
unlawfully,. feloniously, purposely, and of deliberate and pre- 
meditated malice did — and shoot off with the intent afore- 
said, and that the said Quin Bohanon, otherwise called Richard 

B. Raven, with the leaden bullet aforesaid out of the 
37 pistol aforesaid, by force of the gunpowder aforesaid, by the 

said Quin Bohanon, otherwise called Richard B. Raven, 
then and there discharged and shot off, as aforesaid, him, the 
said James Cook, and upon the left side of the breast of him, tlie 
said James Cook, then and there unlawfully, feloniously, purposely, 
and of deliberate and premeditated malice did strike, penetrate, and 
wound with the intent aforesaid, thereby then and there giving to 
him, the said James Cook, with the leaden bullet aforesaid, so as 
aforesaid discharged and shot out of the pistol aforesaid by the said 
Quin Bohanon, otherwise called Richard B. Raven, in and upon the 
left side of the breast of him, the satd James Cook, one mortal wound 
of the depth of three inches and of the breadth of half an inch, of 
which said mortal wound he, the said James Cook, then and there 
instantly died. And so the jurors aforesaid, upon their oaths afore- 
said, do say that the said Quin Bohanon, otherwise called Richard 
B. Raven, him, the said James Cook, in the manner and by the 
means aforesaid, ne feloniously, purposely, and of deliberate 
and premeditated malice, did kill and murder,contrary to the form 
of the statute in such case made and provided and against the peace 
and dignity of the State of Nebraska. 

| JOHN C. WATSON, 


District Attorney. 


Endorsed: Indictment. Doc. “A,” 131. No. 170. Lancaster Co. 
dist. court. The State of Nebraska vs. Quin Bohanon, otherwise 
called Richard B. Raven. Indictment for murder in the first degree. 
“A true bill. Harvey W. Hardy, foreman of thegrand jury. Filed Mar. 
1, 1882. A. D. Burr, clerk. Witnesses: J. E B „Ed. Shenaur, 
Chas. Cook, C. H. Carpenter, Ned Wilson, C. H. Warden, Doctor 
Bragg, Doctor A. J. Shaw, Joseph Moore. John C. Watson, district 

— 5 Arraigned in open court March 3rd, 1882. and 
38 pleaded not guilty. A. D. Burr, clerk D.C. Withdrew plea 
of not guilty, heretofore entered, by leave of court, and entered 
vel this day of not guilty, March 15th, 1882. A. D. Burr, clerk 


Journal Entry. 


That on the 6th day of June, A. D. 1882, that being the 14th day 
of the May, A. D. 1882, term of said district court in and for Lan- 
caster county, Nebraska, were had and done the following proceed- 


ings herein, as appears upon court journal H.“ page 565, to wit: 
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— VS. THE STATE OF NEBRASKA 27 
Indictment— Murder in Firat Degree. 
Tue SraTe or NEBRASKA 


v8. 
Quin BonAxox, alias Ric’p B. Raven. 


Now came the district attorney, on behalf of the State of Nebraska, 
and the defendant being brought into court in the custody of the 
sheriff, also came the following-named persons as jurors, to wit: 
John Demaree and W. L. Elſelot, of the lar panel, and P. H. 
Cooper, G. W. McKinnon, Ports Wilson, Thomas Ewing, Saper 
Dykstra, C. Devries, A. Lucky, J. H. Mauzy, J, H. Simmons, and W. 
L. Wilcox, as talesmen, who were duly empaneled and sworn ac- 
cording to law, and the said jury having heard the testimony ad- 
— — part said cause was continued until to-morrow morning at 

oe 


ue “A,” 131. 


Journal Entry. 


That on the 7th day of June, A. D. 1882 (that being the 15th day 
of the May, A. D. 1882, term of said court), were had and done the 
following proceedings, as appear upon court journal H,“ page 566, 
to wit: 


Indictment—Murder in the First Degree. 


Strate oF NEBRASKA 
| v8. 0 “A,” 131. 
39 Quin Bon Axox, &c. 


This day again came the district attorney and associate counsel, 
W. R. Ke ly, Eg. and defendant being brought into court in cus- 
tody of the sheriff. also came the jury heretofore empaneled and 
sworn, aud the trial proceeded; and the said jury having heard 
the remaining testimony, and, the hour of adjournment having 
arrived, said cause was continued to to-morrow morning at 9 o'clock. 


Journal Entry. 

That on the 8th day of June, A. D. 1882 (that — the 16th day 
of the May, A. D. 1882, term of said court), were had and done the 
following proceedings herein, as appears upon court journal H, 
page 567, to wit: 


Indicimeni— Murder in First Degree. 
Tue SraTe oF NEBRASKA 


v8. 
Quin Bonanon, &c. 


This day again came the district attorney, on behalf of the State 
of Nebraska, and the defendant being brought into court in custody 
of the sheriff, also came the jury heretofore empaneled and sworn, 
and the trial proceeded; and the said jury having heard the argu- 
ment of counsel and charge of the court retired to their room in 


I 170 “A,” 131. 


8 - 1 “4 N 
=" = 5 SS 
— 2 1 * 7 . 2 
we Fee ꝙꝙ— i * : 
= 


28 dum vonn VS. THE STATE OF NEBRASKA. 


— a 


ee a 
2 > 


charge of the sheriff for deliberation, and, the hour of adjourn- 
ment having arrived, the court adjourned to to-morrow morning at 
9 o'clock. 


Journal Entry. 


That on the 9th day of June, A. D. 1882 (that being the 17th day 
of the May, A. D. 1882, term of said court), were had and done the 
following proceedings herein, as appears upon court journal H.,“ 
page 571, to wit: 


40 Indictment— Murder in First Degree. 
THe StTaTE OF NEBRASKA 


v3. : 
Quin BonAxox, otherwise called Richard B. Raven. 


And the said jury having heard the testimony adduced by the 

rties and arguments of counsel and the charge of the court, after 

ue deliberation thereon, returned in open court the following ver- 
dict, to wit: 


170 “A,” 131. 


Tue Srate oF NEBRASKA, } ‘ies 
Lancaster County, : 


May Term, A. D. 1882, to wit, June 8th, 1882. 
Tue Srate or Nesraska, Plaintiff, 


vs. 
Quix Bonaxox, otherwise called RichaRD B. Raven, Defendant. 


We, the jury in this case, being duly empaneled and sworn, do 
find and say that we find the defendant guilty of murder in the 
second degree, as he stands charged in the indictment, and we, the 
jury, recommend your honorable court to punish the prisoner to the 


ju 
full extent of the law. 
PORTS WILSON, Foreman. 
Journal Entry. 


That on the 9th day of June, A. D. 1882 (that being the 18th day 
of the May, A. D. 1882, term of said court), were had and done the 
following proceedings herein, as appears upon court journal H, 
page 574, to wit: 

Indictment— Murder in the First Degree. 
Tue State or NEBRASKA 


us. 
Quin BonAxox, alias RIc ARD B. Raven. 


41 The defendant herein, having heretofore been convicted of 

murder in the second 7 am was this day brought into court 
in custody of the sheriff and informed by the court of the verdict of 
the jury, and inquired of if he had — to say why judgment 
should not be pronounced against him. 


5m “A,” 131. 
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QUIN BOHANAK VS. THE STATE OF NEBRASKA. 29 


In a very touching masterpiece, standing at the bar of the court, 
— saith nothing. 

It is therefore considered and adjudged by the court that the said 
defendant; Quin Bohanon, alias Richard B. Raven, be imprisoned 
and confined in the penitentiary of this State and kept at hard labor 
for the period of his natural life, and that he pay the costs of this 
prostcution, for which execution is awarded. 

To all of which the defendant excepts. 


Journal Entry. 

That on the 13th day of June, A. D. 1882, (that being the 20th 
day of the May, A. D. [1882] term, of said court,) were had and done 
the following proceedings herein, as appears upon court journal 
H,“ page 582, to wit: 


Indiclment— Murder in the First Degree. 
Tue Srare or NEBRASKA 


v8. 
Quix Bonanon, &c. 


Now comes the defendant, by his counsel, O. P. Mason, and moves 
the court to set aside the verdict and for a new trial herein, and the 
court, being fully advised in the ises, overruled said motion ; 
to which ruling the defendant duly excepts, and 40 days from the 
rising of the court given to reduce exceptions to writing. 


re “A,” 131. 


STATE OF — ; 
Lancaster County, - 


I, E. R. Sizer, clerk of the district court of the second ju- 

42 dicial district of Nebraska in and for said county, do y 

certify that the above and foregoing are true copies of the in- 

dictment, with all endorsements thereon, and of the journal entries 

of proceedings upon the trial and the sentence, all in the case of 

the State of Nebraska vs. Quin Bohanon, alias Richard B. Raven, in 

said court, as the same appears from the records of said court and 

now in my charge remaining as such clerk. 

In testimony whereof I have hereunto set my hand and the seal 

of said court this 12th day of April, A. D. 1884. 
[Seal District Court of Lancaster County.] 
E. R. SIZER, 


Clerk D. C 


And thereupon, to wit, August 2, 1884, there issued out of said 
court a certain writ of error, in the words and figures following, to 
wit: 

The State of Nebraska to the district court of the second judicial 
district within and for the county of Otoe, Greeting: 

Whereas it is alleged that in the record and proceedings and also 
in the rendition of judgment in a certain action of indictment which 
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was lately in our said court before you, wherein the State of Ne- 
braska was plaintiff and Quin Bohanon (alias Richard B. Raven), 
defendant, error has intervened to the damage of the said Bohanon, 
and we, being willing that the error, if any there be, should be cor- 
rected, and full and speedy justice done to the parties aforesaid in 
this behalf, do command you that, if final judgment be given there- 
upon, then, without delay, you do distinctly and openly, under the 
seal of your court, annex to and return herewith an authenticated 
transcript of all judgments of your court in said action, and also all 
things touching the same, to our supreme court, at the city of Lin- 
coln, so that, the same being 1 „we may cause further to be 
done what of right and according to the laws of the land ought 
thereupon to be done. ; 
43 Witness Hon. Amasa Cobb, chief justice of our said su- 
preme court, and the seal thereof hereto affixed, this 2nd day 


of August, A. D. 1884. 
GUY A. BROWN, Clerk. [sear] 


Which said writ of error was returned into said court and filed 
in said clerk’s office on the 9th day of August, 1884, endorsed as 
follows: 


Tue Strate or NEBRASKA, N ne 
County of Otoe, : 

I, W. F. N. Houser, clerk of the district court within and for Otoe 
county and State of Nebraska, do hereby certify that this writ was 
received on the 4th day of August, 1884, and I, having done as therein 
commanded, return the same to the clerk of the supreme court of 
the State of Nebraska, at Lincoln, Nebraska. 

Given under my hand and the seal of said court at Nebraska City, 
in said county of Otoe and State of Nebraska, this 7th day of Au- 


gust, A. D. 1884. 
W. F. N. HOUSER, — 
Clerk of the District Court in and for Qoe County, State of 


[ Endorsed:] Supreme court State of Nebraska. 2024. Quin Bo- 
hanon v. The State. Writ of error returned and filed August 9, 
1884. Guy A. Brown, clerk. 


And afterwards, to wit, September 3, 1835, the following judgment 
and order was rendered by the court in said action entered of 
record, to wit : 


: Judgment and Order. 
Error from the District Court of Otoe County. 


Quin Bonanoy, Plaintiff in Error, 


v. 
Tae Srate or Nesraska, Defendant in Error. 


44 Thiscause cameon to be heard — and 
by counsel, on consideration wie Pade thee ie 
no error apparent on the record in said proceedings and judgment. 


\ wo 2024. 


the court finds there is 


QUIN BOHANAN VS. THE STATE OF NEBRASKA. 31 


It is therefore considered by the court that the said judgment should 
be, and the same hereby is, affirmed, and that the defendant recover 
of the plaintiff its costs, taxed at $——, and that a special mandate 
issue accordingly. It is further ordered that Friday, January 15, 
A. D. 1886, be, and the same hereby is, appointed as the day for 
carrying the sentence of the district court for Otoe into execution, 
and that the sheriff of said county be, and he hereby is, com- 
manded to carry into effect the aforesaid sentence on the said Jan- 
uary 15, 1886. 

And afterwards, to wit, September 3, 1885, there was filed in said 
clerk’s office a certain opinion, which said opinion was in the words 
and figures following, to wit : 


Opinion. 
Quin Bonanon, Plaintiff in Error, 


v. 
Tue Srarx or Nesraska, Defendant in Error. 


Reese, J. 
The plaintiff in error was indicted by the grand jury of the 
February term, 1882, of the district court of Lancaster county. 
There was but one count in the indictment. The crime charged was 
murder in the first degree. A trial was had at the following (May) 
of court, which resulted in a conviction of murder in the sec- 
ond degree. Plaintiff in error then brought the cause into the su- 
preme court, where the judgment of the district court was reversed, 
and a new trial ordered. (See Bohanon v. State, 15 Neb., 200; 
45 8. C., 18; N. W. Rep., 129.) A change of venue was then taken, 
by which the place of trial was removed from Lancaster 
county to Otoe county. On the second trial the jury ſound him 
guilty of murder in the first degree. A motion ſor a new trial was 
made and overruled, and the court imposed upon him the penalty 
of death. He now prosecutes error in this court. 

Prior to the commencement of the last trial the plaintiff in error 
filed in the district court a plea of former acquittal of the charge of 
murder in the first degree. This plea contained a recital of the 
facts of the previous trial on the same indictments and the convic- 
tion thereon of murder in the second and his sentence to the 
penitentiary for life. To this plea the State made answer alleging 
that the plea ought not to be sustained for the reason that on de- 
fendant’s own motion the verdict and jud t were set aside and 
a new trial granted. Plaintiff in error urred to this answer. 
The demurrer was overruled. The plea was held bad, and the first 
trial held nota bar to the prosecution for murder in the first degree, 
as cha in the indictment. During the of the trial 
plaintiff in error requested the court to instruct the jury as follows: 

7 — If the jury find from the evidence that at the May term, 1882, 
of district court of Lancaster county, in the State of Nebraska, 
the defendant was tried upon the same indictment upon which he 
is now being prosecuted, and upon such trial was found guilty of 


we? e 2 


W,ƷW¾ͤ OT ee Pre very 


Men ye 


tiny 
AeA rg 


1 om 2 he t “ee "ee — 
r 


* 


= pi 
* 


32 aum BOHANAN VS. THE STATE OF NEBRASKA. 


murder in the second and judgment was rendered against 
him upon such finding, then as a matter of law in this case the jury 
cannot find the defendant guilty of murder in the first degree. 


The court refused to give this instruction, but instructed the jury 
as follows: 


46 “(11.) You should not be influenced in the least by any- 
thing that any other jury may have done.” 


To the refusal to give the first above-quoted instruction and to the 
giving of the second plaintiff in error excepted. 

By the foregoing it will be seen that the question here presented 
is whether or not the verdict of the jury on the first trial, finding 
plaintiff in error guilty of murder in the second degree, is such an 
acquittal of the crime of murder in the first degree as would protect 
and shield plaintiff in error from the danger of a conviction of the 
higher crime on the second trial, the verdict and judgment having 
been set aside upon his own motion and request. The question here 

resented is a new one in this State, and is one of great importance. 

he question is not new in the sense of its never having been de- 
cided in other States, but, unfortunately, the decisions of courts of 
last resort in other States upon the question here presented have not 
been uniform. The doctrinecontended for by plaintiff in error has, 
to a greater or less extent, been declared by the supreme courts of 
Virginia, California, Tennessee, Illinois, Michigan, Iowa, Mississippi, 
Wisconsin, Indiana, Alabama, Texas, Missouri, and Arkansas. It 
is not deemed necessary to notice the decisions of all those States, 
as some of them are simply dicta, and some are in cases dissimilar to 
the one at bar, but we will notice the reasoning in what we deem 
the leading cases upon the subject. 

In People v. Gilmore, 4 Cal., 376, the accused was indicted for 
murder. Upon trial the jury rendered a verdict of guilty of man- 
slaughter, which was set aside on the prisoner’s motion, and a new 
trial ordered. On the second arraignment he pleaded a former 
acquittal. Chief Justice Murray in writing the opinion of the court, 

which at that time (1854) consisted of himself and Mr. Justice 
47 eo Ne — argues the question at some length and with 

ability, but to the mind of the writer his deductions are not 
—- From the opinion I quote as his first proposition as 
follows : 


“A conviction for manslaughter is an acquittal of the charge of 
murder, and the verdict, though general in its terms, must, by legal 
operation, amount to an acquittal of every higher offense charged in 
the indictment than the particular one of which the prisoner is 
found guiity. The reason is obvious. If such were not the case 
the party, after undergoing punishment for manslaughter, might be 
arraigned and tried again for murder, notwithstanding he had been 
compelled to answer to the charge upon the first trial and the jury 


had passed upon the same.” 
This is undoubtedly correct so long as the verdict of the jury is 
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allowed to stand. It must be conceded that until the accused him- 
self procures the cancellation of the verdict the judgment must be 
complete protection against other prosecutions for the same crime. 
So also would be a verdict of not guilty. But where the prisoner 
upon his own motion procures a verdict to be set aside the rule 
should be otherwise. In support of his conclusion the learned 
writer cites Hurt v. State, 25 Miss., 378, and quotes as follows: “The 
jury in such a case, in contemplation of law, render two verdicts, 
the one acquitting him of the higher crime, the other convicting 
him of the inferior.” * * * 

It is quite difficult for us to adopt this proposition. The verdict 
in such case must be an entirety. The prisoner stands charged with 
the unlawful killing of the deceased. He is either guilty or not 
guilty. If found guilty it is the next duty of the jury toascertain the 
magnitude of this guilt. When that is done the verdict of guilty is 
returned, with a finding as to the grade of that guilt. At the time 

this decision was made the criminal code of California con- 
48 tained the following section : 


“A new trial is a re-examination of the issue in the same 
court before another jury after verdict has been 2 — It places 
the parties in the same position as if no trial had been had. All 
the testimony must be produced anew and the former verdict can- 
not be used or referred to either in evidence or argument.” 


This section was not deemed sufficient to justify the court in 
putting the prisoner * his trial ſor murder, but the court com- 
bats the power of the legislature to enact such a law by the follow- 
ing: 


“ The constitution of the State has provided that no person shall 
be subject to be twice put in jeopardy for the same offense.’ Now, 
if I am right that a conviction for manslaughter is an acquittal for 
murder, it must follow that any law that would compel a party 
to be retried for murder in order to escape the minor offense, thereby 
putting the party in jeopardy, is in conflict with this provision of 
the constitution.” 


Thus the learned judge, in the discussion of the case, goes beyond 
the rulings of the other courts. 

The supreme courts of Kansas, Indiana, Kentucky, North Caro- 
lina, and others have not hesitated to follow such laws and apply 
the principle to capital cases; and in California, in a recent decision, 
the supreme court has, in the mind of the writer, fully overruled 
the holding in People v. Gilmore. In People v. Keefer, 3 Pac. Rep., 
818, it is held that “on a plea of former conviction under an indict- 
ment for murder the fact that defendant was convicted of murder 
in the second degree will not be a bar toa conviction of murder in 
the first degree on a retrial.” 

It is insisted that this decision was made under a provision of the 
statute enacted in 1874, which is as follows: 
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“The granting of a new trial places the parties in the same 

49 ition as if no trial had been had. All the testimony must 

produced anew, and the former verdict cannot be used or 

referred to either in evidence or in argument, or be pleaded in bar 

of any conviction which might have been had under the indict- 
ment.” 


It will be observed that in essence this section does not vary ma- 
terially from the one in force at the time of the decision in People 
v. Gilmore. It can do little more than to place the parties in the 
same position as if no trial had been had, as provided in the first 
act. But it is worthy of notice that the careful examination of the 
opinion in People v. Keefer fails to disclose any reference to the act 
of 1874. The decision of a unanimous court is based entirely upon 
another section of the criminal code, which was passed in 1856, which 
divided the crime of murder into two degrees, the first and second. 
The second, as amended April 19, 1856, is as follows: 


“Malice shall be implied when no considerable provocation or 
when all the circumstances of the killing show an abandoned and 
malignant heart. All murder which shall be perpetrated by means 
of poison, or lying in wait, torture, or by any other kind of wilful, 
de — and premeditated killing, or which shall be — 
in the perpetration, or attempt to perpetrate, any arson, ra 
bery, or burglary, shall be deemed — of the first — and 
all other kinds of murder shall be deemed murder of the second de- 
gree, and the jury before whom any person indicted for murder 
shall be tried, if they find such n guilty thereof, designate by 
their verdict whether it be murder of the first or second degree; but 
if such person shall be convicted on confession in open court, the 
court shall proceed by examination of witnesses to determine the 

degree of the crime, and give sentence accordingly. Every 

50 — convicted of murder of the first d shall suffer 

eath, and every person convicted of murder of the second 

degree shall suffer imprisonment in the State prison for a term of 
years not less than ten years, and which may extend to life.” 


The court, in the opinion by Judge McKinstry, uses the following 
language : 

“The indictment charges the crime of murder, and the defendant 
was not acquitted of murder by the first verdict. In dividing the 
crime of murder into two degrees the legislature recognizes the fact 
that some murders [are] comprehended within the same defi- 
nition, and are of lesscruel and vated character than others, and 
deserving of less punishment. It did not attempt to define the crime 
of murder anew, but only to draw certain lines of distinction by 
reference to which the jury might determine in a icular case 
whether the crime deserved the extreme penalty of the law or a less 
severe punishment. (People u. Hun., 44 Cal., 98; People u. Doyell, 
48 Cal., 94.) After the act of 1856, which divided the crime into 
murder of the first and second degrees, murder remained, and it still 
remains, the unlawful killing of a human being with malice afore- 
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thought. (Penal Code, 187, aa The malice may be express or 
implied, the express intent to kill or to commit one of the named 
felonies may be affirmatively established, or the killing being proved 
the malice may be implied, but in either case the crime is murder. 
The fact that a severer penalty is to be imposed in one case than 
the other does not change the effect of a previous conviction, and 
the defendant who, on his own motion, secures a new trial, subjects 
himself to a retrial on the charge of murder, whether the first ver- 
dict was guilty of murder of the first or of the second degree. At 
the second trial he may, if the evidence justify, be found guilty of 
murder of the first degree.” 


It will be observed that the provisions of the amended act 

51 of 1856 are very similar to the provisions of sections 3, 4, and 

489 of the criminal code of Nebraska, except that murder in 

the first degree is not specifically described. e sections above 
referred to are as follows: 


“Sec. 3. If any person shall purposely and of deliberate and pre- 
meditated malice, or in the pepetration or attempt to perpetrate 
any rape, arson, robbery, or burglary, or by administering poison 
or causing the same to be done, kill another, or if any person, b 
wilful and corrupt perjury, or by subordination of the same, shall 
purposely procure the conviction and execution of any innocent 
person, every person so offending shall be deemed guilty of mur- 
der in the first degree, and, upon conviction thereof, shall suffer 


death. 
“Sec. 4. If any person shall purposely and maliciously, but 
and — — kill another, every such 


without deliberation p 
person shall be deemed guilty of murder in the second degree, and, 
on conviction thereof, shall be imprisoned in the penitentiary not 
less than ten years or during life, in the discretion of the court. 

“Sec. 489. That in all trials for murder the jury before whom 
such trial is had, if they find the prisoner guilty thereof, shall as- 
certain in their verdict whether it be murder in the first or second 
degree or manslaughter, and, if such person be convicted by con- 
fession in open court, the court shall proceed by examination of 
witnesses in open court to determine the degree of the crime, and 
shall pronounce the sentence accordingly.” 

By section 19 of the act of California, passed in 1850, and which, 
so far as we are able to ascertain, still remains upon the statute 
books of that State, murder is defined to be “the unlawful killing 
— a human being with malice aforethought, either express or im- 

led =: 2 * 

: In Baldwin v. State, 12 Neb., 61, the then chief justice, 
52 Maxwell, in — the — of the court, in referring 

to the indictment which charged in separate counts the 
crime of murder in the first degree, says: “There is but one offense 
charged in the indictment in this case, viz, the unlawful killing of 
Allen J. Yokum.” If, therefore, there is but one offense charged in the 
indictment in the case at bar, the unlawful killing of James Cook, 
it would seem that the adjudications of the State of California 
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may well be said to sustain the action of the trial court in convict- 
ing the plaintiff in error upon his trial for murder in the first de- 


In People v. Haun, 44 Cal. 96, the supreme court, by Judge 
Belcher, in speaking of the division of the crime of murder into 
two degrees, says: “In making this division the legislature recog- 
nized the fact that some murders, comprehended within the general 
definition, are of a less cruel and vated character than others, 
and therefore deserving of less punishment. It also recognized the 
fact that some murders of the less aggravated class are deserving of 
less punishment than others of the same class, anid it is — 
provided that murders of the second degree should be punished by 
terms of imprisonment depending for their length upon the cir- 
cumstances of each — case. In all this, however, the legis- 
lature did not in to say that murder of the second degree should 
be anything less or other than murder. It did not intleed attempt 
to define murder anew, but only to draw certain lines of distinction 
by which it might be told in a particular case whether the crime 
was of such a cruel and aggravated character, deserving a less 
severe punishment.” 

The same doctrine is held in People v. Foren, 25 Cal., 361. In 
Brennan v. People, 15 III., 511, and in Barnett v. People, 54 Cal., 
325, the supreme court of that State have held that a defendant 

cannot upon a second trial be tried for a degree above that 
53 ſor which he was convicted upon the first. 
In Barnett v. The People, the court simply follows Bren- 
nan v. People without argument or criticism. 

The decision in the latter case is based upon the cases of Slaughter 
v. State, 6 Hump., 410; Morris v. State, 8 Smedes & M., 762, and 
Hurt v. State, 25 Miss., 378. 

In Slaughter v. State the plaintiff in error was indicted for murder 
in the first degree, and upon trial was found not guilty of murder, 
as charged in the bill of indictment, but they “find him guilty of 
voluntary manslaughter in manner and form as charged in the in- 
dictment.” On his motion a new trial was granted. At a subse- 
quent term he filed a plea of former acquittal, setting out the pro- 
ceedings and verdict of the jury. He contended that he was entitled 
to discharge, and that he could not be tried for any crime under 
that indictment. The trial court held otherwise and put him upon 
trial for manslaughter. Error was taken to the supreme court, and 
it was held that the trial court decided correctly. The question as 
to whether the plaintiff in error could have been convicted of a 
higher crime than manslaughter was in no sense before the court. 
Yet it is said that if he had been tried for murder it would have been 
erroneous. It is quite probable that the finding of “ not guilty of 
murder” by the verdict would make no difference as to the power 
of the court to put the accused upon his trial on the whole indict- 
ment; yet the court refers to it as a verdict of acquittal. 

Morris v. State, 8 Smedes & M., 762, was a case where the defendant 
was put upon trial under an indictment containing four counts: 
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32433 bank-note of the Bank of the State of 
N Carolina. 
(2) With uttering and publishing as true a forged bank-note of 
= 2 J) With —— his possessio forged bank 
i ving in his ion certain nk- 
54 notes of the Bank of the State of North Carolina, with the 
intent to utter the same. 

The fourth was similar to the third. 

The verdict of the jury was “guilty as charged in the second, 
third, and fourth counts.” The verdict was objected [to] as imperfect 
because there was no express finding upon the first count. The 
cause was taken to the supreme court (Mississippi), where the ver- 
dict was held good ; but the cause was reversed for error occurring 
in the introduction of testimony. The judgment of reversal pro- 
vided that the new trial should be confined to the second, third, and 
fourth counts, the — in error having been acquitted upon the 
first count. It will thus be seen that the question in the case at bar 
was not before the court for two reasons: First, the question did not 
arise in the case; second, each count in the indictment was for a 
separate and distinct offense, and not for different grades or degrees 
of the same offense. 

The case of Hurt v. State, 25 Miss, 378, was one in which the plain- 
tiff in error had been indicted for murder. He filed certain pleas in 
abatement, alleging illegal organization of the grand jury which 
found the indictment. These pleas were overruled by the court 
and he was put upon trial, which resulted in a verdict of guilty of 
manslaughter in the third degree. His motion fora new trial being 
overruled, he alleged error in the supreme court, and a new trial was 
granted upon the ground that the plea in abatement should have been 
sustained. The judgment of the trial court was produced, the court 
holding that its judgment of reversal should extend no farther than 
to relieve him as against the verdict against him (manslaughter). As 
a new indictment would have to be found, and as a prosecution for 
the crime of manslaughter was barred by the statute of limitations, 
the prisoner was, upon his motion, discharged. The reasoning of 
the court in this case seems to be based upon the acknowl 

and conceded fact that if a party charged with murder 
55 and convicted of manslaughter seeks no relief from the judg- 

ment of conviction, but allows it to stand unreversed and in 
full force, he cannot, after having served his term of imprisonment, 
be again prosecuted for murder. This is most certainly true. If 
the judgment stands unimpeached it is the final judgment of the 
case, —— course, will stand as a protection to the party cunvicted. 
From this the court concludes that the other proposition must fol- 
low, viz: that if the jury convicts of a lower grade of the same crime 
that conviction is necessarily an acquittal of the higher grade, and 
that scquittal must stand for all time, notwithstanding the verdict 
and judgment of conviction may be set aside; that the jury, in con- 
templation of law, renders two verdicts, one acquitting of the higher 
crime and the other convicting him of the lower, and the verdict is 
not an entirety. 


. — * 
— —, — 
. * 


38 QUIN BOHANAN VS. THE STATE OF NEBRASKA. 


Upon this theory we think that case, as well as Brennan v. People, 
rests. And, indeed, the same may be said of State v. Martin, 30 
Wis., 215; State v. Belden, 33 Wis., 120; Jones v. State, 13 Tex., 184. 
These latter cases are exhaustive and well written, and were it not 
that they all seem to be founded upon what seems to us to bea 
false basis we could well follow them. 

The case of Johnson v. State, 29 Ark., 31, — is a full digest of all the 
cases so holding and adopting the same reason, holds with them. It 
is beyond the comprehension of the writer to say that the character 
of an act may be finally and forever decided upon and adjudicated 
while the fact of the act itself is left — Thus, a person is 
indicted for murder in the first degree under the laws of Nebraska. 
Upon trial he is found guilty of murder in the second degree. Sd 
long as that verdict and the Judgment stand unreversed there is an 

adjudication that the act or crime was committed, and also 
56 fixing the character or quality of the act. Now, it is very clear 

and easily understood that this judgment and verdict will 
protect the accused from another prosecution. But suppose a new 
trial is granted. There is no adjudication that any person has been 
killed nor that any crime has been committed. But it is said there 
is an adjudication that if the deceased was killed by the prisoner it 
was not done of deliberate and premeditated malice. It is contended 
that such a verdict is severable; that there are, in contemplation of 
law, two verdicts—one of guilty of murder in the second degree, 
which has been set aside, and one of not guilty of murder in the 
second degree, which, by virtue of the constitutional provisions in 
the Federal and State constitutions, must stand. This theory is 
also built upon what is considered the difference between an adju- 
dication and having been once in jeopardy. It is true that this dis- 
tinction does exist to some extent; but yet, if the first verdict is 
worth anything to a prisoner, it must be upon the theory that he 
has been acquitted, in so far as the criminal quality of the act of 
killing is concerned, but no farther. 

In Hurley v. State, 6 Ohio, 400, it is decided that the simple ver- 
dict of a jury is not a sufficient acquittal to entitle a defendant to 
its protection, but that, to be of any force, there must be a judgment 
on the verdict, citing 2 Hale, P. C., 243. 

By the statute of this State a new trial after verdict of conviction 
may be granted on the application of the defendant for certain rea- 
sons which are set out in the act. See section 490, Criminal Code. 
A new trial is defined to be a re-examination of an issue of fact. 
(Bouv. Law Dic.) It is a retrial of the facts of the case. In Zaleski 
v. Clark, 45 Conn., 401, Judge Loomis, in writing the opinion of the 
court, says: “ It is believed that it always has been used in the sense 

of a complete retrial of the cause, except in certain instances 
57 mentioned by him. What else can a retrial be than a re- 
examination of the facts in the same case? The principal 
case in which it has been held, in the absence of a statute to that 


effect, that a defendant can be retried upon the whole indictment, is 


State v. Behimer, 20 Ohio St., 572. In fact the supreme court of 
Ohio have uniformly so held. 
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In Hurley v. State, supra, it is decided that “a verdict in either 
a civil or criminal case must be considered an entire thing.” 

In Lesslie v. State, 18 Ohio, 390, the plaintiff in error was indicted 
for murder in the first degree. The indictment contained three 
counts, but each alleging and charging the same offense in the same 
degree. On the first trial he was found “guilty of murder in the 
first. qegree, as charged in the first count of the indictment.” Upon 
his motion a new trial was granted, and upon the second trial he 
was found “ guilty of manslaughter, as charged in the third count 
of the indictment, and not guilty as charged in the first and second 
counts of said indictment.” Lesslie then moved the court to dis- 
charge him, for the reason that on the first trial he was found guilty 
of murder in the first degree, as charged in the first count of the in- 
dictment, and not guilty as charged in the second and third counts, 
and that upon the second trial he was found not guilty upon the 
first and second counts of the indictment and guilty of manslaughter 
upon the third count, and that the verdict of manslaughter was 
irregular, illegal, and void. The motion was overruled He was 
sentenced to the penitentiary, and took error to the supreme court. 
The conviction was affirmed. In discussing the question of the en- 
tirety of the verdict, Judge White, who wrote the opinion, says: 
“Where the indictment, though consisting of several counts, is 
founded upon a single transaction, the verdict is a unit and lays 
the foundation for buta single judgment. A verdict of guilty upon 
one of the counts and of not guilty on the others is followed by the 

same legal consequences as a verdict of guilty upon all the 
58 counts, and when in either case the verdict is set aside and a 

new trial granted on the defendant’s motion the case is re- 
opened for a retrial upon the counts upon which he was acquitted 
as well as those upon which he was convicted.” 

But where the several counts of an indictment are for separate, 
distinct offenses, the rule would of course be different, and it was so 
held in the case under consideration. The court say further: “We think 
the principle contended for properly applies where there is a convic- 
tion and an acquittal on different counts for separate and distinct 
offenses, or where part of the defendants are acquitted and part con- 
victed of the same offense; but where all the counts are for the same 
offense and are raised merely to meet the proof, it has no just ap- 
plication.” The ruling in this case was followed by Jarvis v. State, 
19 Ohio St., 585. 

In the case of State v. Behimer, supra, Judge White, in writing 
the opinion of the court, thus states the question for decision: The 
question for decision, therefore, is whether the legal effect of grant- 
ing a new trial was to set aside the whole verdict and leave the 
case for retrial upon the same issues on which it was first tried, or 
whether the retrial was properly limited by the court to the d 
of homicide of which the defendant had been found guilty,” and to 
the inferior degree of manslaughter.” The question is discussed 
at considerable length, and with a good degree of logic and reason, 
and it was finally held that the defendant in the prosecution could 
be put upon a second trial upon the whole of the indictment, the 
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same as though there had been no —— trial and verdict. In 
the course of the opinion the learned judge mak es use of the follow - 
ing language: “ But the effect of setting aside the verdict, find- 
ing the defendant guilty, was to leave at issue and undetermined 
the fact of the homicide; also the fact whether the de- 
59  fendant committed it, if one was committed. The legal pre- 
sumption on his plea of not guilty was of innocence, and the 
burden was on the State to prove every essential fact. The only 
effect, therefore, that could be given to so much of the verdict as 
acquitted the defendant of murder in the first degree after the rest 
of it had been set aside would be to regard it as finding the quali- 
ties of an act while the fact of the existence of the act was unde- 
termined. This would be a verdict to the effect that if the defend- 
ant committed the homicide he did it without deliberate and pre- 
meditated malice. There can be no legal determination of the 
character of the malice of a defendant in respect to a homicide 
which he is not found to have committed, or, rather, of which, 
under his plea, he is in law presumed to be innocent.” Upon the 
question of the entirety of the verdict it is said: “ But upon mature 
consideration we are of the opinion that the verdict is severable only 
when there is a conviction or an acquittal on different counts for 
separate and distinct offenses, or where there are several defendants, 
but that where there is but one defendant, and in fact but one 
offense, the verdict is entire. The cause was taken to the supreme 
court upon the exception of the State’s attorney, and the decision 
could in no way affect the rights of the defendant in the prosecu- 
tion, but the rule of law was stated by the court as follows: “Where, 
on a trial for murder, the defendant is found guilty of a lower de- 
gree of homicide than the highest degree charged in the indict- 
ment, and on his motion a new trial is granted, the effect of grant- 
ing a new trial is to set aside the whole verdict and leave the case 
for retrial upon the same issues as upon the first trial.” 
60 lt must be conceded that in point of numbers this decision 
seems to be against the weight of authority, but it is appar- 
ently founded upon reason and upon the advanced idea of Ameri- 
can jurisprudence. That it is just, it seems to us, cannot be ques- 
tioned. That it is necessary for the protection of the law-abiding 
citizen is equally clear; and the fact that many of the States have 
incorporated a provision to that effect in their criminal laws gives 
weight and force to the statement. This decision was made in the 
year 1870. The criminal law of the State of Ohio was adopted by 
the Législature of this State in 1873, almost bodily, and by the one 
act entitled “An act to establish a criminal code,” passed March 4 
ot that year. By it the entire criminal law of that State was sub- 
— transferred to the statute books of Nebraska, and in which 
was the law governing new trials. 


In Franklin v. Kelly, 2 Neb., 104, [the] chief justice, in writing the 
opinion of the court, says: The rule is well settled that when a 
legislature re-enacts a statute upon which a construction has been 
placed, it does so with the construction annexed,” citing a number 
of cases, in addition to which we cite 2 Bish., Crim. Law, sec. 900, 
and note from Com. v. Hartnett, 3 Gray, 450. 


O° 
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While it may be true that the Ohio decisions cannot with strict- 
ness be said to be a construction of any statute, yet they are a con- 


struction of that part of the criminal code which gives to the courts 
of the State the power to grant new trials, and therefore of the legal 
status of the person to whom the new trial has been awarded. To 
that extent, at least, it is proper to consult those adjudications as 
affeqting the criminal code at the time of its adoption by this State. 
But the Ohio cases are not without precedent. In U.S. 8. 
61 Harding, 1 Wall. Jr., 127, in the circuit court of the United 
States for the eastern district of Pennsylvania, Harding was 
found guilty of “murder” and Grimes and Williams “of man- 
slaughter.” Soon after the first trial Judge Baldwin, the circuit 
judge, died. A motion for a new trial was made before and argued 
$ to Judge Randall, the district judge, but before passing upon the 
motion he died. New judges were appointed, and upon their quali- 
| fication the cause came on for decision. The order of the court was 
ee that a new trial be granted to Harding, and that as to Grimes and 
Williams the case be continued for one week, at the expiration of 
which they were to elect whether they would take a new trial or 
abide their former conviction. 
Judge Grier then addressed Grimes and Williams: 


“William Grimes and John Williams, you ought clearly to under- 
stand and weigh well the position in which you now stand. You 
have been once tried and acquitted of a higher grade of offense 
> charged aguinst you in this indictment, the penalty affixed to which 

is death, but you have been convicted of the minor offense of man- 
slaughter. Your lives have been in jeopardy, and you have 

— 15 The Constitution of your country declares that no person 

shall be twice put in jeopardy of life or limb for the same offense.’ 

This is to shield you against —— and injustice, and puts it 

out of the power of the court to subject you to the danger of another 

trial except at your election and request. We believe that you have 

the right to waive the protection thrown around you by the Consti- 

tution for the sake of obtaining what may seem to you a greater 

, but let me now solemnly warn you to consider well the choice 

you shall make. Another jury, instead of —— vou alto- 

1 gether, may find — guilty of the whole indictment, and thus your 
lives may e forfeit to the law. If you choose to run 

62 this risk, and to again put your lives in jeopardy, it must be 
by your own act and choice, being neither compelled nor ad- 

vised thereto by the court; and when your solemn election shall 
have been put on record the court will hold you forever after es- 
topped to allege that your constitutional rights have not been 
awarded to you. Before we enter of record an order for a new trial 
as to you we will give you one week to ponder carefully upon this 
subject, and consult with your counsel as to what will be your safest 
5 and best course. | 


In State v. Commissioners, 3 Hill (S. C.), 239, the defendants were 
indicted in — counts for cting a public street. The trial re- 
; 6—1261 
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sulted in a verdict of guilty as charged in one count of the indict- 
ment, nothing being said as to the other. A new trial was granted 
on the motion of the defendants. . It was held that the next trial 
must be upon both counts of the indictment. In the opinion Butler, 
J., says: If the verdict of guilty had remained it would have pro- 
them, perhaps, against another indictment fer the same 
offense. As long as verdict of guilty remained on the record 
there was a finding; but what proceeding is there on it? I con- 
sider all the proceedings on the indictment since the — by the 
nd jury to be set aside at the instance and for the benefit of de- 
endant.” 

As before stated the States of Kansas, California, Indiana, and 
Kentucky have all held to the same doctrine. See State v. McCord, 
8 Kan., 232; People v. Keefer, supra; Veith v. State, 60 Ind., 291; 
Com. v. Arnold, 6 Crim. Law. Mag. (Ky.) 

But it is claimed by plaintiff in error that these decisions were 
made by virtue of the statutes of those States, which provide, in sub- 
stance, that when a new trial is granted the parties shall be in the 
same position as if no trial had been had: some also providing 

that the first trial and verdict shall not be referred to on 
63 the second trial, nor shall the first verdict be pleaded in 

bar of a conviction on the second trial, either in the evidence 
or argument. It is true the decisions referred to have, in some in- 
stances, been predicated upon the statutes referred to, and did a 
similar statute exist in this State much of the trouble in this case 
would be obviated. But it may also be observed that if the clause 
in the bill of rights, in both the Federal and State constitutions, 
that a defendant shall not be twice put in jeopardy of life or limb 
for the same offense, is to be his protection, as argued by his counsel, it 
is quite clear that a simple legislative enactment of the States cannot 
override or take away this protection, and the enactments referred 
to would be unconstitutional and void, and would form no basis for 
the decisions. While many courts, holding to the doctrine contended 
for by plaintiff in error, have based their argument to some extent 
upon these constitutional provisions, we know of none holding the 
statutes authorizing a second trial upon the whole indictment void. 

Again: Should we adopt the reasoning of the court in People v. 
Gilmore, supra, in holding that the statute meant only that the par- 
ties should be in the same position with reference to the indicted 
issues in the case, then the force of the statutes, as a basis for the 
decisions referred to, is swept away, and the courts of those States 
may, in effect, be ranked with those so holding without the aid of a 
statute. With that view of tLe law it might well be held, as in 
the case last referred to, that the statute gave no authority for the 
decision. 

So far as the provision of the Constitution of the United States 
may be invoked, we take it as pretty well settled now that that pro- 
vision governs the court, existing by virtue of the laws of the United 

tes, and has no application to the State courts. U.S. 8. 
64 Keen, 1 McLean, ; Barren v. Baltimore, 7 Pet., 243; 
Twitchell v. Com., 7 Wall., 321; State v. Wells, 47 Iowa, 662; 

Fox v. Ohio, 5 How. (46 U. S.), 410. 
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We hold, therefore, that the plaintiff in error was properly put on 
trial for murder in the first degree, the granting of a new trial 
having the effect of setting aside all the results of the former trial. 

It is next contended that the court erred in overruling the chal- 
lenge of plaintiff in error to a juror, J. W. B. McAllister, for cause. 
The examination of this juror was quite extended by counsel on 
beth sides as well as by the court, and it could serve no good pur- 

to transfer it to this already lengthy opinion. It is sufficient 
to say that if the juror had formed an opinion as to the guilt or in- 
nocence of plaintiff in error it was solely upon reading ne per 
reports published at the time of the homicide, of the truth or falsity 
of which he had no opinion and upon which he seemed to base what- 
ever opinions he had, if any existed. The opinion of the juror was 
clearly a hypothetical one and could in no way disqualify him. 
Curry v. State, 5 Neb., 415; Murphy v. State, 15 Neb., 385; 8. C., 19; 
N. W. Rep., 489. The examination made it clear and the juror did 
not desire to sit in the case, and would have been pleased if excused. 
Yet his answers were doubtless conscientiously given. During the 
examination by the court he was asked if, notwithstanding what he 
had heard and read, he could sit as a fair and impartial juror and. 
render a verdict according to the law and evidence. His answer was, 
„shall have to answer as I did Judge Mason; I don’t know enough 
to swear I could not.” The court: “I ask you if, sitting as a juror 
in this case, you could render a verdict according to the law and evi- 
dence as it shall be given you on the trial of the case? “ Answer. 
Well, sir, I guess that I could; I don’t know. I am very sorry I 
have been brought into this case in some way. I am I 
65 am troubled in this way. At the same time I would not like 
to have to reply — swear; I don’t know enough: to say; I can’t 
tell. The newspapers.” The court: “How?” A. “I don’t know 
anything further, except what I read, and I didn’t form an opinion 
as I know as to whether they were right. We take the Omaha Her- 
ald and Lincoln papers and local paper, and I don’t know whether 
they were right or wrong; that’s as far as I can tell you. 
The court: “ You have no impression as to whether he is guilty or 
not of the crime?” A. Tes; necessarily some impression, or it 
would not have been in the newspaper.” The court: “You have an 
impression a man was killed?” A. “Yes; I have an impression a 
man was killed.” The court: “You have an impression a man 
killed him?” A. “Yes.” The court: “Whether or not it was ex- 
cusable you have no impression?” A. No.“ The court: “Then 
it would not take evidence to remove that?” A. “No; it would 
not.” 

While the examination of the juror was at times not very clear, 
vet on the whole examination he showed himself to be a competent 
juror, and the court did not err in retaining bim. 

The next and last error complained of is the alleged misconduct 
of counsel for the State while making the closing argument. This 
alleged misconduct consists in going outside the record, and refer- 
ring to the Cincinnati riots which had occurred a few days before 
the trial. The record discloses the fact that counsel for plaintiff in 
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error had to some extent outside the evidence in his very able 
argument to the jury, and that the allusion to the Cincinnati riots 
by the State’s counsel was in rye gene had been previously said, 
and for the pu as stated, of illustration. While counsel for 
the State ially should at all times avoid going outside of the 
record, and while in a case of this importance especially we 
66 should be in favor of a strict enforcement of the r rule 
governing arguments to juries, yet it is impossible for us, in 
the light of the almost uniform decisions of this court, to say that > * 
while the court erred in the matter referred to. We are informed Se 
by the record that during the argument of Mr. Watson, when he re- 
ferred to the Cincinnati riots, the attorney for plaintiff in error said: 
“TI desire to object to the discussion of the Cincinnati riots.” Wat- 
son: “I simply refer to it in illustration; I heard counsel state 
worse.” The court: “It is not——” Mason: Note an exception.” 
There was no ruling of the district court adverse to plaintiff in erro 
or otherwise. 
In Bradshaw v. State, 22 N. W. Rep., 361, a similar question was 
before this court, and it was held that “ Before a case can be reversed 
sia ones — —— ged gpanadypgcner we Ae ym ‘ 
the accused was tried erred, and that such error was prejudicial to 
the party on trial. The practice in this State is now ed in this 
and before this court can review questions of this kind the 
attention of the trial court must be challe by a proper objection 
3 to the language, and a ruling had upon objection. If the lan- 2 
7 guage is approved by the court, and the attorney is allowed to pur- 7 
3 sue the objectional line of argument, an exception to the decision 
can be noted.” 
There being no ruling of the court, we cannot say the court erred. 
The question did not afterwards arise, as the line of argument ob- 
J to was abandoned. | 
We find no error in this record. 
The judgment of the district court is therefore affirmed. 


: And afterwards, to wit, October 15, 1885, there was filed in said - 
clerk’s office a certain motion for a rehearing, in the words 
67 and figures following: e © 


Motion for Rehearing. 11 
In the Supreme Court of Nebraska. 


Quin BonaxOoN vs. Tarn Strate or NEBRASKA. 
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Comes now the plaintiff in error and moves the court for a rehear- 
ing in this cause for the reason that the court overlooked and failed 
to pass upon the provision of our State constitution which provides 
that No person shall be compelled in any criminal case to give 
evidence against himself or be twice put in jeopardy for the same 


C. E. MAGOON, O. P. MASON, 
Attys for Pt tf. 


— 


QUIN BOHANAY V8. THE STATE OF NEBRASKA. 
judgment was made by the court and entered of record, to wit: 


Error from Otoe County. - 


Quin BoHANON 
v. ba 2024. 
Tre State or NEBRASKA. 


- This cause came on to be heard — a motion by plaintiff for a 
rehearing, which was submitted to the court, on consideration where- 
of it is considered by the court that the said motion be, and it hereby 


is, overruled. 


And afterwards, to wit, October 21, 1885, there was filed in said 
clerk’s office a certain petition for allowance of a writ of error from 
the Supreme Court of the United States in the words and figures 
following, to wit: 


Petition for Writ of Error. 
In the Supreme Court of the State of Nebraska. 
68 Quin Bon Axon vs. THe Strate or NEBRASKA. 


Your petitioner complains for that heretofore and on the 3d day 
of September, 1885, a judgment or decree was rendered in the su- 
preme court of Nebraska, being the highest court of law or equity in 
said State in which a decision could be had in said suit, wherein said 
Quin Bohanon was plaintiff in error, and the State of Nebraska de- 
fendant in error, wherein was drawn in question the construction of 
Article V of the amendments to the Constitution of the United States, 
that there is error in the decision of said court in this: That the 
plea of autrefois it interposed by the said plaintiff in error was 
adjudged to be bad, which said decision is final and to the great 
damage of this petitioner. See record, — 

QUIN BOHANON, 
By C. E. MAGOON anp‘O. P. MASON, 
His Attorneys. 

And afterwards, to wit, October 21, 1885, the following order and 
judgment was had and rendered by the court and entered of record, 
to wit: 


Error from Otoe County. 


Quin Bon axon 
us. N No. 2024. 
Tue Srarz oF NEBRASKA. 


This cause coming on further to be heard upon an application for 
allowance of a writ of error from the Supreme Court of the United 
States, which was submitted to the court, it is further considered by 
the court that said application be denied and that plaintiff have 


forty days within which to prepare a bill of exceptions. 


45 
And afterwards, to wit, October 21, 1885, the following order and 
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69 Tae Srate or NEBRASKA, 8: 


I, Guy A. Brown, clerk of the supreme court of said State, do here- 
by certify the foregoing to be a true transcript of the record and 
proceedings filed, had, and done in a certain sction lately pending 
in said court, wherein Quin Bohanon was plaintiff, and the State of 
Nebraska defendant, except that in place of the petition in error, 
transcript, and bill of exceptions filed in said cause an abstract 
thereof containing so much of said petition in error, transcript, and 
bill of exceptions as touch upon the question of former jeopardy, ac- 
cording to the stipulation of the parties annexed thereto, appears. 

In witness whereof I have hereunto set my hand and the seal of 
the supreme court of Nebraska, this 20th day of November, 1885. 

GUY A. BROWN, [seat.] 
Clerk Supreme Court of Nebraska. 


70 (Copy.) 
Unitrep Srarzs OF AMERICA, 88: 


The President of the United States of America to the 
[sEAL] honorable the judges of the supreme court of the State of 
Nebraska, Greeting: 


Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said supreme court of the 
State of Nebraska, before you, or some of you, being the highest court 
of law or equity of the said State in which a decision could be had 
in the said suit between Quin Bohanon, plaintiff in error, and The 
State of Nebraska, defendant in error, — was drawn in ques- 
tion the validity of a treaty or statute of, or an authority exercised 
under, the United States, and the decision was against their validity ; 
or wherein was drawn in question the validity of a statute of, or an 
authority exercised under, said State, on the ground of their being 
repugnant to the Constitution, treaties, or laws of the United States, 
and tke decision was in favor of such their validity ; or wherein was 

drawn in question the construction of a clause of the Consti- 
71 tution, or of a treaty, or statute of, or commission held under 

the United States, and the decision was against the title, right, 
privilege, or exemption specially set up or claimed under such clause 
of the said Constitution, treaty, statute, or commission, a manifest 
error hath happened, to the great damages of the said plaintiff in 
error, as by his complaint. appears, we, being willing that error, if 
any hath been, should be duly corrected, and fully and speedy justice 
done to the parties aforesaid in this behalf, do — ou, if 
judgment be therein given, that then, under your seal, distinetly and 
openly, you send the record and proceedings aſoresaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Wash- 
ington on the second Monday of October next, in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause further 
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to be done therein to correct that error what of right and according 
to the laws and customs of the United States should be done. 

_Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the twenty-second day of December, in the 
year of our Lord one thousand eight hundred and eighty-five. 


(Signed) JAMES H. McK EY, 
= Clerk of the Supreme Court of the United States. 
i Allowed by— 
* (Signed) SAM. F. MILLER, 
To operate as a supersedeas. 


0 72 Jan'y 11, 1886.—I hereby accept service of the within writ 
of error. 


4 WM. LEESE, 
Ait y Gen'l of Nebr. 


Jan. 12, 1886.—I hereby accept service of the within writ of error. 
GUY A. BROWN, 
Clerk Supreme Court. 


Jan. 13, 1886.—I hereby accept service of the within writ of error. 
SAMUEL MAXWELL, 
® Chief Justice. 


Tue Strate or NEBRASKA, 88: 


In obedience to the command of the within writ I hereby return 
the same, together with a transcript of the record and proceedi 
according to the stipulation of the parties) of the said cause of Quin 

hanon v. The State of Nebraska. 

Witness any hand and the seal of said court this 19th day of 
January, 1886. 

tA (SEAL. ] GUY A. BROWN, 
| Clerk Supreme Court Nebr. 


4 Endorsed on cover: Nebraska supreme court. No. 1261. Quin 
— 2 in error, vs. The State of Nebraska. Filed Janu- 
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QUIN BOHANAN, 
Plaintiff in Error, 


vs. 
THE STATE OF NEBRASKA, 
Defendant 


in Error. 


MOTION TO DISMISS. 

And now comes the Defendant in Error, and moves the 
Court to dismiss the Writ of Error in this case for the reasons 
following, to-wit: 

Firat. The Court is without jurisdiction to review the 
judgment contained in the record, brought up in this cause, 
there being no Federal question therein presented. 

: WM. LEESE, 
Att'y-Gen l. of Nebraska, 
for Defendant in Error. 


Sm: Please take notice that on Monday, the 12th day of 
April, A. D. 1886, at the opening of Court on that day, or, as 
soon thereafter as counsel can be heard, a motion, of which the 


(2) 
foregoing is a copy, will be submitted by me to the Supreme 
Court of the United States for its decision. 

Annexed hereto is a copy of my brief or argument in sup- 
port of said motion. 


WM. LEESE, 
To O. P. Mason, | Att'y-Gen 'I. of Nebraska, 
Att'y for Ni f in Error. for Defendant in Error. 
ee 


Supreme Court ef the United States. 


OCTOBER TERM, 1885. 


QUIN BOHANAN, 
Plaintif’ in Error, 


v8. 
THE STATE OF NEBRASKA, 
Defendant in Error. 


No. 1261. 


BRIEF ON MOTION TO DISMISS. 


On the 20th day of November, A. D. 1885, the following 
stipulation was entered into, by, and between the parties. 
(Record, page 1.) 


IN THE SUPREME COURT OF THE STATE OF NEBRASKA. 


Plaintiff in Error, 


vs. 
THE STATE OF NEBRASKA, 
Defendant in Error. 


Quix Bonanan, 1 
f 


Saving and reserving to the State of Nebraska all its rights 
and privileges of exceptions to the jurisdiction of the Supreme 
Court of the United States, over the question of twice in jeo- 
pardy, under the fifth amendment to the Constitution of the 


(3) 
United States, as presented and set forth in the accompanying 
transcript. It is hereby stipulated by the parties to the above 
entitled action, that the accompanying abstract contains all of 
the Petition in Error, Transcript and Bill of Exceptions filed 
in the Supreme Court of Nebraska touching the question of 
former jeopardy. And it is further stipulated between the 
parties that the same may be used by either party, if desired, 
as acomplete record on the above question of twice in jeo- 


pardy. 
Dated Lincoln, Neb., Nov. 20, 1885. 
WM. LEESE, 
At- Gen l. of Nebraska. 
O. P. MASON, 
Attorney for Defendant. 


The argument is limited by the stipulation to the one 
question, arising upon the construction to be given, to that part 
of the fifth amendment to the Constitution of the United States, 
which provides: 

“Nor shall any person be subject for the same offense 
to be twice put in jeopardy of Life or Limb.” 

The following is a brief statement of the facts of the case 
effecting this question : 

In February, 1882, Bohanan was indicted by the Grand 
Jury of Lancaster county, Nebraska, for killing one Cook, (see 
Record, page 4,) in said county. To the indictment Bohanan 
interposed a plea in abatement, asserting the illegality of the 
Grand Jury, presenting an issue of fact. The Judge of the 
District Court denied the accused the right to try the issue 
raised. | 

On the trial of the cause in the District Court, Bohanan 
was convicted of murder in the second degree and sentenced 
to imprisonment for life, a motion for a new trial being filed . 
and overruled. Bohanan filed his Petition in Error in 


(4) 
the Supreme Court of the State praying that said judgment and 
sentence might be set aside and a new trial granted. (Record, 
page 5.) And the Supreme Court says: 

“For the error in denying the prisoner a trial of the 
“issue, taken on his plea in abatement the judgment must 
“be reversed. The verdict set aside.” 

Bohanan vs. The State, 15th Nebraska, 215. 


The venue was changed at Bohanan’s request (Record, 
page 10) from Lancaster to Otoe county, in the same District, 
and on a second trial on the indictment (the plea in abatement 
being waived, Record, pages 9 and 10). The jury of Otoe 
county found him guilty of murder in the first degree, and he 
was by the Court sentenced to death. It nowhere appears 
from the Record in this case, either in the application for a 
change of venue, or in the objections to the admissibility of 
evidence, to the charge of the Court as given, or to the refusal 
to charge as requested, or in the motion for a new trial, the 
assignment of Errors in the Supreme Court of the State, or, 
in the opinion filed in that Court, that any Federal question 
was presented for consideration, or in any way relied on before 
the final judgment from which the Writ of Error has been 
taken. Such being the case, this tribunal cannot take juris- 
diction. 

Stmmerman vs. Nebraska, 6th U. S. Supreme Court 
Reporter, No. 9, Page 333. 

Detroit Railway Co., vs. Guthard, 114 L. 8. 134. 
. Brown vs. Colorado, 106 U. 8. 95. 


After the Petition in Error was filed in the Supreme Court, 
the Plaintiff in Error asked, and obtained leave, to file an 
additional Assignment of Error, (Record, page 2) as follows: 


(5) | 
“That the said Court erred in putting the said Defend- 
ant twice in j for the same offense, in violation of, 


and in disregard of Article V of the amendments to the 


Constitution of the U. S.,” which provides: 

“Nor shall any person be subject for the same offense, 
to be twice put in jeopardy of Life or Limb.” 

And the Court erred in disregarding the Constitution of 
the State of Nebraska, Section 12, of the Bill of Rights, which 
provides: That no person shall be compelled in any criminal 
case to give evidence against himself, or, be twice put in jeo- 
pardy for the same offense.” The Record shows that said Quin 
Bohanan has been once acquitted of murder in the first degree. 


III. 


This Court has so frequently held that the fifth amendment 
to the Constitution of the United States does not extend to the 
States, but operates solely as a limitation on the exercise of 
power by the Federal Government; then under this rule 
the judgment brought up by the Writ of Error, having been 
rendered by the Supreme Court of the State of Nebraska, this 
tribunal can exercise no jurisdiction over it. 

John Barron, Executor vs. The Mayor and City 
of Baltimore, 7th Peters, (82 U. 8.) page 246. 

Twitchell ve. Commonwealth, 7 Wall., L. S. page 321. 

Malinda For ve. Ohio, 46 U. &. 434 and 436. 


The Supreme Court of Nebraska says in passing upon 
this question, page 42, Record: 

“So far as the provisions of the Constitution of the 
United States may be invoked, we take it, as pretty well 
settled now, that that provision governs the Courts exist- 
ing by virtue of the laws of the United States, and has no 
application to State Courts.” 

Citing, L. S. vs. Keen, Ia McLean, 438. 


(6) 
And cases cited above; and such has been the rulings of 


various State Courts. 


Livingston ve. Mayor of N. F., 8 Wend., p. 86. 
Commonwealth vs. Hitchings, 6 Gray, (Mass.) 482. 
Commonwealth vs. Pomeroy, 5 Gray, (Mass.) 486. 
Barker vs. People, 3 Cowen, N. F., 686. 

Boyd vs. Ellis, 11th Iowa, page 97. 
Prescott us. State, 19th Ohio State, 184. 

State vs. Shumpert, 1 South Car., 86. . 
North Mo. R. R., et. al. ve. Maguire, 49 Mo., 490. 


Colt vs. Ives, 12 Conn., 243. 


In the case of Kring vs. Missouri, 107, U. S., 221, which 


came up on the right of a State to pass an expost facto law 
under Sec. 10, Article 1, of the Constitution, Justice Miller in 
rendering the opinion, says on page 226: 


“It was one of the objections most seriously urged 
“against the new Constitution by those who opposed its 
“ratification by the States, that it contained no for- 
“mal Bill of Rights. And the State of Virginia accom- 
“panied her ratification by the recommendation of an 
“amendment embodying such a bill. The feeling on this 
“subject led to the adoption of the first ten amendments 
“to that instrument at one time, shortly after the Gov- 
“ernment was organized. These are all designed to 
“as restraints on the general Government, and most of them 
“for the protection of private rights of persons and 
property. 


IV. 
No such question is raised in the case at bar, as an erpost 


facto law, but the question on the fifth amendment is limited 
by the stipulation, with all the rights and privileges of the 
State of Nebraska reserved to except to the jurisdiction of this 
tribunal over the one question therein presented. 


it ite 


* 


7 
v. 
Beſore jurisdiction can be exereised by this Court, it must 

appear from the Record affirmatively, or by fair implication, 
that a Federal question necessary to the determination of the 
cause is involved. 

Boughton vs. Exchange Bank, 104 L. S., 72. 

Chouteau vs. Gibson, 111 U. &, 200. 

Detroit Railway Co. ve. Guthard, 114, U. S., 136. 


VI. 


And as this Court has repeatedly held that the fifth 
amendment as a whole does not restrain the States, I cannot 
concieve upon what theory, a part of the same amendment 
can have greater force than the whole of it. The running 
stream can rise no higher than the spring creating it. There- 
fore, there being no Federal question presented by the Record 
brought up in this case, this Court cannot incorporate 
into the Record any new matter, but will act on the case as 
made to the Court below, on the one question presented in the 
stipulation. 

It is respectfully submitted, that the Writ of Error should 
be dismissed. 


J. B. Srrope, WM. LEESE, 
J. C. Watson, Att'y-Gen l. of Nebraska, 
for the Motion. 
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IN THE 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1885. 


QUIN BOHANAN, 
Plaintiff in Error, 


18. \ 
THE STATE OF NEBRASKA, 


Defendant in Error. 


‘BRIEF OF THE PLAINTIFF IN ERROR ON MOTION 
TO DISMISS. 


STATEMENT OF THE CASE. 


The plaintiff in error was indicted in the state court of Nebraska, 
charged with murder in the first degree. Upon trial thereof he was 
convicted of murder in the second degree. Error prejudicial to him 
having occurred on this trial, the supreme court of Nebraska awarded 
him a new trial. When his case was remanded to the lower court he 
was again placed on trial on the same indictment which he defended 

against on the first trial. To this indictment plaintiff in error filed a 
plea of autre fois acquit as to the charge of murder in the first degree, 
setting forth the facts of his previous conviction on said indictment of 
murder in the second degree. This plea was adjudged bad by the 
trial court, for the reason that the former judgment had been set aside - - 
at the instance of the plaintiff in error. No question is raised as to - 
form of the plea, the decision being as to its merits. The question 


(2) 


was again presented to the trial court by way of a request for an in- 
struction to the jury to the effect that, by reason of the previous 
acquittal, they could not convict the accused of murder in the first 
degree, which instruction was refused, whereupon the jury convicted 
this plaintiff in error of murder in the first degree, and the court sen- 
tenced him to be hanged. This cause was again taken to the supreme 
court of Nebraska, and these rulings, with other matters, asigned as 
errors, but the judgment of the lower court was by the supreme court 
affirmed, whereupon this plaintiff in error brought his cause to this 
court and secured the issuance of the writ of error which is now as- 
sailed. 


The questions raised by the motion to dismiss are : 


1. Was a federal question presented for consideration to the state 
court, or relied upon therein, before the final judgment, from which 
the writ of error has been taken ? 


2. Is there a federal question presented by the record herein of 
which this court has jurisdiction? 


I. 


As regards the first question, an examination of the record discloses 
that one of the assignments of error in the petition in error before the 
supreme court of the state of Nebraska was as follows: 


The said court erred in putting the said defendant twice in 
jeopardy for the same offense in violation of and in disregard of 
Article V. of the amendments to the constitution of the United 
States, which provides: Nor shall any person be subject for the 
same offense to be twice put in jeopardy of life or limb. | 


(See Record, page 4.) 
The protection of the federal constitution was therefore especially 
invoked while this case was before the state court. Not only was the 


protection guaranteed by the federal constitution especially invoked, 
but that protection was by the court especially denied. 


In rendering their opinion the supreme court of Nebraska say : 


2. 1 
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. , So far as the provisions of the constitution of the United States 
may be invoked, we take it as pretty well settled now that those 

visions govern the court existing by virtue of the laws of the 
Tnited States, and has no application to the state courts. We 
hold, therefore, that the plaintiff in error was properly put on 
trial for murder in the first degree, the granting of a new trial 
having the effect of setting aside all the results of the former trial. 


(See Record, p. 48.) 

Upon his trial in the state court this plaintiff in error requested the 
court to give the jury the following instruction: If the jury find from 
the evidence that at the May term, 1882, of the district court of Lan- 
caster county, in the state of Nebraska, the defendant was tried upon 
the same indictment upon which he is now being prosecuted, and upon 
which trial was found guilty of murder in the second degree, and 
judgment was rendered against him on said finding, then, as a matter 
of law, the jury in the case cannot find the defendant guilty of mur- 
der in the first degree,” which instruction was by the court refused, to 
which ruling the defendant excepted. (Record, page 21.) 


The court, on its own motion, gave the following instruction: You 
should not be influenced in the least by anything that any other jury 
may have done,” which was duly excepted to. (See Record, page 21.) 

The errors committed by reason of the court’s rulings on said in- 
structions were duly called to its attention by motion for new trial 
(see Record, page 22), and were presented to the supreme court of Ne- 
braska by petition in error. (See Record, page 3.) 


In Furman v. Nichol this court say: “ It is urged that the particu- 
lar provision of the Constitution which the plaintiffs in error say has 
been violated in its application to their case should be contained in 


the pleadings, but this is in no case necessary. If the record shows 


either by express sverment or by clear and necessary intendment that 
the constitutional provision did arise, and that the court below could 
not have reached the conclusion and judgment it did reach without 
applying it to the case in hand, then the jurisdiction of this court at- 
taches. And it need not appear that the state court erred in its judg- 
ment. It is sufficient to confer jurisdiction that the question was in 
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the case, was decided adversely to the plaintiffs in error, and that the 
court was induced to make the judgment which it did.“ 


Furman v. Nichol, 8 Wall., 56. 


The defendant in error is therefore mistaken in asserting that the 
federal questions involved were not urged before the final judgment 
from which this writ of error was allowed by this court. f 


II. 

Has this court jurisdiction? 

The jurisdiction of this court is established by the constitution. It 
was fixed by the people acting in their sovereign capacity. It is to 
the constitution that we must look for an answer to this question. 
Section 2 of Article III. of the constitution provides: 

The judicial power shall extend to all cases, in law or equity, 
arising under this constitution, the laws of the United 
and treaties made or which shall be made under their authority, 
etc. 

This court has held that criminal cases were included in the words 
“law and equity.” 


Tennessee v. Davis, 100 U, S., 257. 
Section 2 of Article VI. of the constitution is as follows: 


This constitution and the laws of the United States which 
shall be made in pursuance thereof; and all treaties made or 
which shall be made under the authority of the United States, 


shall be the supreme law of the land; and the judges in every 
state shall be bound thereby, anything in the constitution or laws 
of any state to the contrary notwithstanding. | 
The constitution is by this clause made a part of the organic law of 
each state. 


Taylor v. Taintor, 16 Wall., 366. 


In that case the majority of this court say, It is true that the con- 
stitutional provision under which the arrest and delivery were made 
is obligatory upon every state and a part of the law of every state.” 
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And JJ. Field, Miller, and Cliffurd in their dissenting opinion 
gay : * 

The constitution of the United States declares its own supremacy 
and that of the laws made in pursuance of it. As the supreme law 
of the land they are of course to be enforced and obeyed however 
much they may interfere with the Jaw or constitution of any state.” 


While the appellate powers of this court are given by the constitu- 
tion, they are limited and regulated by the acts of congress. 


The judiciary act of 1789 contained the fullowing provision : 


That a final judgment or decree in any suit in the highest 
court of law or equity of a state in which a decision in the suit 
could be had, where ts drawn in question the validity of a treaty 
or statute of, or an authority exercised under the laws of the 
United States, and the decision is against their validity; or 
where is drawn in question the validity of a statute of, or an 
authority exercised under any state on the ground of their bei 
repugnant to the constitution, treaties, or laws of the Unit 
States, and the decision is in favor of such validity, or where is 
drawn in question the construction of any clause of the constitu- 
tion or of a treaty or statute of, or commission held under the 
United States, and the decision is against the title, right, privi- 
lege or exemption specially set up or claimed by either party, 
under such clause of the said constitution, treaty, statute, or com- 
mission, may be re-examined and reversed or affirmed in the su- 
preme court of the United States upon writ of error. 


This act was amended by that of 1867, which provided, 


That a final judgment or decree in any suit in the highest 
court of a state in which a decision in the suit could be had, 
where is drawn in question the validity of a treaty or statute of, 
or an authority exercised under the United States, and the decis- 
ion is aguinst the validity, or where is drawn in question the 
validity of a statute of, or an authority exercised under any state, 
on the ground of their being repugnant to the constitution, 
treaties, or laws of the United States, and the decision is in favor . 
of their validity, or where any title, right, privilege, or immu- 
nity is claimed under the constitution, or any treaty or statute of, 
or commission held, or authority exercised, under the United 
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States, and the decision is against the title, tile, right, —— 


immunity specially set up or claimed by either party under 
constitution, treaty, statute, commission, or authority, may be 
re-examined and reversed or affirmed in the supreme coart of 
the United States upon a writ of error, etc. 


These provisions of the statutes are set out in full in order to direct 
attention to the enlargement of this court’s jurisdiction by the act of 
1867. The act of 1789 made provision that writs of error should be 
allowed only in cases where the validity of a treaty, authority exer- 
cised under the United States, the validity of a statute, or a right, 
privilege, or immunity claimed under the federal constitution, stat- 


utes, treaties, etc., were drawn in question. 


The act of 1867 preserves the language “drawn in question” 
until it reaches the provisions regarding rights, privileges, and im- 
munities, where the language used is, where any title, right, priv- 
ilege, or immunity is clatmed under the constitution or any treaty or 
statute of or commission held, or authority exercised, under the 
United States, and the decision is against the title, right, privilege, or 
immunity specially set up or claimed, may be re-examined, etc.” 
That is, that a party to an action who claims a right, privilege, or 


immunity under the federal constitution, statutes, treaties, or author- 


ity, may by virtue of his claim have the question passed upon by this 
court. | 
It is the claim of a right, privilege, or immunity under the Federal 
Constitution which gives the jurisdiction. 
Wheat. Dig. Dec. Tit. Const. Law V. (B.), 186. 


The decision upon that claim as it appears upon the record is the 
exercise of the jurisdiction. 


That the claim to immunity appears upon the record cannot be de- 
nied in this case more than any other. The claim may even be an ab- 
surd one, but this court cannot be called upon on a motion to dismiss 
the writ of error to condemn it as such. All argument upon the 
sufficiency of the claim is premature, so long as it is sub judice, 
whether the court can examine its sufficiency. The plaintiff in error 
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sets up a claim to his life under the constitution and laws of the Uni- 
ted States, and the state denies it. By whom is this question to be 
decided? It is a right, privilege, or immunity, within the very words 
of the judiciary act, set up or claimed by the party under the consti- 
tution and laws of the union. The question is, whether the party set- 
ting up the claim, and that claim being to the most sacred right of 
man, tu life, is to be turned out of court without being heard upon 
the merits of his case. Upon this motion to dismise the writ of error 
you can only inquire into the jurisdiction, and cannot look into the 
merits. You are asked to turn the party out of court without giving 
him an opportunity to show that by the laws and constitution of the 
union he is entitled to the right and privilege which he claims. It is 
no answer to say that any individual may allege that he has such 
privilege in order to remove his case from the state court to this, be- 
cause ne injury would ensue, as the case would be sent back with 
damages, and even if there might be some inconveniences from im- 
properly bringing causes here, they ought rather to be submitted to, 
than tu hazard the possible violation of the constitutional rights of a 


The view here contended for has been taken by this court, even un- 
der the act of 1789. In the case of Furman vs. Nichol, 8 Wall., 56, 
the court say : 


It is enough for the purposes of this suit to say that a cause can 
be removed from a state court into this court under the 25th section 
of the Judiciary Act of 1789, whenever some one of the questions 
embraced in it was relied on by the party who brings the cause here, 
and when the right he claimed it gave him was denied to him by the 
state court.” 


Furman vs. Nichol, 8 Wall., 56. 
In Cohens vs. Virginia, the court say: 


“If it be maintained that a case arising under the constitution, or a 
law, must be one in which a party comes into court to demand some- 
thing conferred on him by the constitution or a law, we think the con- 
struction too narrow. A case in law or equity consists of the right 
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of the one party as well as of the other, and may truly be said to 
arise under the constitution or a law of the United States, whenever 
its correct decision depends on the construction of either.” 


Cohens vs. Virginia, 6 Wheat., 379. (Opinion of court.) 


And further on in the same case the court say: „Whether it be 
by writ of error or appeal, no claim is asserted, no demand is made 
by the original defendant ; he only asserts the constitutional right to 
have his defense examined by that tribunal whose province it is to 
construe the constitution and laws of the union.” 


Ib., page 411. 


Since the [passage of the Judiciary Act of 1867, this court have 
again passed upon this question in the case of Murdock vs. Memphis, 
wherein the language used is: It. has been many times decided by 
this court, on motions to dismiss this class of cases for want of juris- 
diction, that if it appears from the record that the plaintiff in error 
raised and presented to the court by pleadings, prayer for instruction, 
or other appropriate method, one of the questions specified in the 
statute, and the court ruled against him, the jurisdiction of this court 
attached, and we must hear the case on its merits.” (See opinion, page 
628). And after discussing the entire question of jurisdiction the 
court further say: ‘It was, no doubt, the purpose of congress to se- 
cure to every litigant whose rights depended on any question of fede- 
ral law, that that question should be decided for him by the highest 
federal tribunal if he desired it, when the decisions of the state 
courts were against him on that question. That rights of this charac- 
ter guaranteed to him by the constitution and laws of the union 
should not be left to the exclusive and final control of the state 
courts.“ 


Murdock vs. Memphis, 20 Wall., p. 632. 


The view of the law here contended for is not new or strained. It 
is the ancient appeal to Cesar. The right of the subject to invoke 
the protection of his sovereign. The constitution in our government 
takes the place of the will of Cesar, and instead of the king as the 


@ A fi glia ing an _ 7 —e re —_ 


,», pgw@im 8 A 


F a ae a § a 


(9) 


highest exponent of the law, we have this tribunal. To it we bring 
this claint of right to life under the Federal Constitution, confideng 
that it will at least be accorded a hearing. 


III. 


It is urged that the right claimed is founded on the fifth amend- 
ment to the constitution, and thereupon it is alleged that that 
amendment is not obligatory upon the state of Nebraska, and there- 
fore can not avail this plaintiff in error. But whether it can or not 
is the very question to be determined, when the merits come to be 
considered, which the writ of error gives authority to decide; and 
which can not be decided without entertaining the writ of error. The 
argument on the other side proceeds in a vicious circle. It is asserted 
that you must quash the writ of error, because you have no jurisdiction 
over the case or question. It is then said that you must take juris- 
diction of, and inquire into the case and the question in order that 
you may dismiss the writ of error; or, in other words, you have and 
you have not jurisdiction over the case and question, and you ought 
to decide them in order to see that you ought not to decide them. 
Whether or not his plea is sufficient, whether or not the question pre- 
sented has been heretofore decided by this court must be determined 
upon a hearing of the merits. It cannot be ascertained at this time. 


IV. 


For the purposes of this motion we think the foregoing is suffi- 
cient. And at this time we do not intend to discuss the merits of the 
case or the question involved. But as peradventure it might be 
thought that no question was involved we will go further. 


The history of the Judiciary Act of 1867 is significant, and throws 
a strong light upon the questions involved herein. The published 
proceedings of the two houses of congress show that the bill which 
subsequently became a law was reported by a committee which had 
been instructed “to inquire and report what legislation was necessary 
to enable the courts of the United States to enforce the freedom of 
the wives and children of soldiers of the United States, under the 
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joint resolution of congress of March 8d, 1865, and the liberty of all 
persons under the operation of the constitutional amendment abolishing 


slavery.” 
Cong. Globe, first session 39th Congress, part 5, page 4151. 
The eifect of this bill was declared by the member of the house of 


representatives who reported it from the committee to be “to enlarge 


the privilege of the writ of habeas corpus and make the jurisdiction 
of the courts and judges of the United States co-extensive with all 
the powers that can be conferred upon them. It is a bill of the 
largest liberty.” 
Congressional Globe, first session 39th Congress, part 5, page 
4151. 


In the senate an inquiry was made “ whether the second section was 
drawn on the same principle as the twenty-fifth section of the Judici- 
ary Act of 1789.” The reply was, It is a little broader than the 
Judiciary Act. It is of a similar character.” 


Ib., page 4229. 


In discussing this act this court say: “The statute is a remedial 
one and should be construed liberally to carry out the wise and salu- 
tary purposes of its enactment.” 

Stewart v. Kahn, 11 Wall., 504. 

Viewed in this or any other proper light, it is impossible to see 
how this law can afford relief under the provisions of the thirteenth 
amendment and deny it to a claim under another amendment equally 
as general in its provisions. Prior to the passage of the act of 1867, 
this court had held that decisions by state courts regarding matters 
affected by the amendments to the constitution were not properly mat- 
ters for review in this court. Congress desiring to give this court the 
right to review such questions, passed that act which is broad in its 
character and genera! in its declarations. There is nothing in it which 
requires or will warrant a narrow construction. It must necessarily 


- have been the intention of congress to confer upon this court — 
powers of review as in the act set forth. 
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There i iis another view of this question which we desire to urge 
upon this court. When Nebraska was admitted into the Union as a 
state the several amendments to the federal constitution had been 
adopted, and were the supreme law of the land, and were as much a 
part of that constitution as any of its original provisions, and the 
13th section of the enabling act provided, among other things, that 
the laws of the United States not locally inapplicable shall have the 
same force and effect within said state as elsewhere in the United 
States,” and that provision of the fifth amendment, which we invoke 
in behalf of human life, wasas much a guaranty to the accused for the 
protection of his life, as that provision of the constitution which 
makes sacred contract obligations, and secures them against the inva- 
sion of legislative or judicial power. 

Whatever may have been held to be the rule as tu those states ad- 
mitted into or constituting the Union prior to the adoption of the 
fifth amendment to the federal constitution previous to the time of 
enacting the judiciary act of 1867, there can be no question that as 
to those admitted after its adoption, it was a part of the supreme law 
and occupied the same relation to Nebraska and her citizens that the 
original constitution did to the states and citizens thereof which 
originally comprised the Union. 

Not only by the federal constitution itself, and the act which en- 
abled Nebraska to become a state, did this amendment become part of 
that state’s organic law, but the people of that commonwealth in 
creating their state constitution adopted the language of the fifth 
amendment and provided that no person shall be twice put in 
jeopardy for the same offense.” 


Article 12, Bill of Rights, Constitution of Nebraska. 


V. 


It may be true, as is said by Ch. J. Marshall, that the 5th and 6th 
amendments to the constitution were passed to provide against antici- 
pated encroachments by the federal government upon the rights of 
the citizens. It is likewise true that a time arrived when the people 
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of this nation became alarmed . lest the states should violate individual 
rights. To meet the danger thus threatened, the people adopted the 
_ 18th and 14th amendments to the constitution. Section 1 of the 14th 
amendment makes provision as follows: 


No state shall make or enforce any law which shall abridge 


the privileges or immunities of citizens of the United States, nor 


any state ive any person of life, li or property 
— “Ine —.— — nor deny — within its 
jurisdiction the equal protection of the laws. 

Clearly this is a restriction upon the states. The condition of af- 
fairs which rendered it necessary are a part of contemporaneous his- 
tory. The states of à large section of this country were denying the 
rights of the citizen to a large class of individuals. The nation, jeal- 
ous of the rights of its citizens, created this amendment to render 
such denial impossible, not alone in the south, but throughout the 


union. 


In discussing this amendment the court say, in Virginia vs. Rives: 
The provisions of the fourteenth amendment of the constitution we 
-have quoted, all have reference to state action exclusively. It is 
doubtless true that a state may act through different agencies—either 
by its legislative, its executive, or its judicial authorities and the 
prohibitions of the amendment extend to all action of the state, 
whether it be action by one uf these agencies or by another.” 

Virginia vs. Rives, 100 U. S., 318. 

And in United States vs. Harris the court say, in speaking of this 
section: It is perfectly clear from the language of the first section 
that its purpose also was to place a restraint upon the action of the 
states.” 

United States vs. Harris, :06 U. S., 638. 
And in United States vs. Cruikshank, the language used in refer- 
ring to this section is: “It is a guaranty of protection against the 
acts of the state government itself. It is a guaranty against the ex- 
ercise of arbitrary and tyrannical power on the part of the government 
and legislature of the state.” 
United States vs. Cruikshank, 1 Woods, 308. 
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The plaintiff in error comes into this court, claiming that the state 
of Nebraska is about to take his life, “without due process of law, 
and that the state of Nebraska has abridged his privileges and immu- 
nities.” Is this court at liberty to refuse to listen to thie claim? Or 
can this court say that claim is not well founded without an examina- 
tion into the merits of it? Can this court enter upon the examination 
of the merits while considering the question of its jurisdiction to make 
such examination? Certainly these interrogatories must be answered in 
the negative, and consequently the motion to dismiss must be over- 
ruled. 


VI. 


Under the view of the law hereinbefore presented, the decisions cited 
by counsel for the state of Nebraska are nowise in puint. A brief 
consideration of them will show that upon this motion they ought not 
to be considered. All the cases cited by the defendant in error rely 
upon the early case of Barron v. Mayor, etc, 7 Peters, 243. This 
case was heard upon its merits, not on motion to dismiss, and turned 
upon the question of the right of the city of Baltimore in the exercise 
of its corporate authority over the harbor, the pavement, and grading 
of streets, and the health of the city, to divert certain streams of water 
from their natural channels. This case was decided in 1833, long 
before the passage of the judiciary act of 1867 or the adoption of the 
fourteenth amendment. Had that act been in existence at that time 
I have no doubt the exposition of the constitution given by congress 
in that act would have guided this court to a different conclusion than 
the one arrived at. In the case of Twitchell v. Commonwealth, de- 
cided in 1863, this court ay: We are by no means prepared to say 
that, if it were an open question whether the fifth and sixth amend- 
ments of the constitution apply to the state governments, it would 
not be our duty to allow the writ applied for, and hear argument on 
the question of repugnancy. We think, indeed, that it would.” 


Twitchell v. Com., 7 Wall, 325. 


We think the act of 1867 makes this an open question. It was 
passed for the express purpose of enlarging this court’s jurisdiction, so 
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as to protect rights established by the constitutional amendments. It 
is true that this decision was rendered in 1868, but, as was said in 
Murdock v. Memphis, “apparently it happened that the fact that con- 
gress had passed the act of 1867 was hardly noted for some time 
within the precincts of this bar—where the venerable judiciary act of 
1789 was in some sort regarded as only less sacred than the constitu- 
tion, and most unlikely to be wished to be altered—and that the less 
studious observers considered that the new section was but a careless 
transcript of the old one. However, the more careful readers were 
early awakened by possibilities of meanings in the second section of 
the new act which would have far-reaching effects. Mr. Phillips, in 
his work on practice in this court, early observed that the new act, 
‘in some of its provisions and omissions, seems to have been: intended 
to work a change in the exercise of the jurisdiction of the court.’ ” 


Phillips’ Practice, page 128. 
20 Wallace, 394. 


The case of Fox v. Ohio, decided in 1847, and relied upon by the 
defendant in error, is one in which arose the question of two punish- 
ments for the same offense; and this court expressly held that the 
facts shown constituted two distinct offenses, each of which were pun- 
ishable. One by the state, the other by the federal government. In 
that case this court say: “It is almost certain that in the benignant 
spirit in which the institutions both of the state and federal systems 
are administered an offender who should have suffered the penalties 
denounced by the one would not be subjected a second time to pun- 
ishment by the other for acts essentially the same, unless indeed this 
might occur in instances of peculiar enormity or where the public 
safety demanded extraordinary rigor.” 

In the case at bar the “benignant spirit” has not proved sufficient 
to secure our cunstitutional and natural rights, hence the appeal to 
this court. | 


In this brief and argument we have tried to avoid reference to the 
merits of the case, and confine ourselves to the question of jurisdiction. 
Upon a hearing of the merits there is much to be presented which 
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“ 
could not properly come before the court at this time. The writ 
assailed by this motion was made returnable in October, 1886; an 
attack thereon at this time seems to be in undue haste. The question 
of jurisdiction raised by this motion is not lost to the state of Ne- 
braska if this motion be overruled. It may be considered on a hear- 
ing of the merits. Nothing is lost to the state by overruling this 
motion. To sustain it means the summary taking of this plaintiff’s 
life while the invocation of the powers of the federal constitution is 
yet upon his lips; with the merits of his claim, the extent of his 
wrongs, or the character of his rights not even examined or con- 
sidered. We do not think this court will consent to so revolting a 


travesty. 
CHAS. O. WHEDON, 


CHAS. E. MAGOON, 
O. P. MASON, 


Atty’s for Plaintiff in Error. 
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IN THE 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1887. 


No. 1961. 


BRIEF OF THE PLAINTIFF IN ERROR. 


The attorney for the ‘defendant in error having suggested to this 
court the escape of the accused, the plaintiff in error, by his ene, 


because of the importance of the questions involved to the citizens of _ 


the United Staten, and for the further reason that if the plaintiff in 
in error is recaptured (and in these days of newspapers, telegraphs, 
and detective associations, ultimate escape is well-nigh imposible), 
the punishment inflicted upon him will be death, and he will go to 
the gallows with the invocatiun of the pewers of the federal constitu- 
tion upon his lips; with the merits of his claim, the extent of his 
wrongs, and the character of his rights not even examined or con- 
sidered. To hear or not to hear the claim of this man to his life lies 
within the discretion of the court, and the issue being not only one of 
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life or death to this plaintiff in error, but of far-reaching power, un- 
ceasing interest and illimitable value, not only to the present citizens 
of the republic, but to the generations yet to be, we are persuaded 
that the court will direct its discretion in the way of public interest, 
and hear and determine the questions of rights and immunities of 
American citizenship herein presented : 


Smith v. United States, 94 U. S, 97. 


The questions are of grave and serious import, affecting both private 
and public rights, and interests of great magnitude, and involve a 
consideration of what additional restriction upon the policy of the 
states has been imposed by the fourteenth amendment to the con- 
stitution of the United States. 


STATEMENT OF THE ‘CASE. 


The plaintiff in error was indicted in the state court of Nebraska, 
charged with murder in the first degree. Upon trial thereof he was 
convicted of murder in the second degree. Error prejudicial to him 
having occurred on this trial, the supreme court of Nebraska awarded 
him a new trial. When his case was remanded to the lower court he 
was again placed on trial on the same indictment.which he defended 
against en the first trial. To this indictment plaintiff in error filed a 
plea of autre fois acquit as to the charge of murder in the first degree, 
setting forth the facts of his previous conviction on said indictment of 
murder in the secund degree. This plea was adjudged bad by the 
trial court, for the reason that the former judgment had been set aside 


at the instance of the plaintiff in error. No question is raised as to. 


form of the plea, the decision being as. to its merits. The question 
was again presented to the trial court by way of a request for an in- 
struction to the jury to the effect that, by reason of the previous 
acquittal, they could not convict the accused of murder in the first 
degree, which instruction was refused, whereupon the jury convicted 
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this plaintiff in error of murder in the first degree, and the court sen- 
tenced him to be hanged. This cuse was again taken to the supreme 
court of Nebraska, and these rulings, with other matters, assigned as 
errors, but the judgment of the lower court was by the supreme court 
affirmed, whereupon this plaintiff in error brought his cause to this 
court and secured the issuance of the writ of error which is now to be 
considered. 


The questions presented by the petition in error are: 


1. Was a federal question presented for'consideration to the state 
court, or relied upon therein, before the final judgment, from which 
the writ of error has been taken ? 


2. Is there a federal question presented by the record herein of 
which this court has jurisdiction ? 


3. Is the state of Nebraska about to abridge his rights, privileges, 
and immunities? 


4. Has the plaintiff in error been once in jeopardy ? 


As regards the first question, an examination of the record discloses 
that .one of the assignments of error in the petition in error before the 
supreme court of the state of Nebraska was as follows: | 

The said court erred in putting the said defendant twice in 
jeopardy for the same offense in violation of and in di of 
Article V. of the amendments to the constitution of the United 
States, which provides: Nor shall any person be sabject for the 
same offense to be twice put in jeopardy of life or limb.” 
| Gee Record, page 4.) 

The protection of the federal constitution was therefore especially 
invoked while this case was before the state court. Not only was the 
protection guaranteed by the federal constitution especially invoked, 
but that protection was by the court especially denied. 
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In rendering their opinion the supreme court of Nebraska say : 


So far as the provisions of the constitution of the United States 
may be invoked, we take it as pretty well settled now that those 
visions govern the court existing by virtue of the laws of the 
united States, and has no appl ication tu the state courts. We 


bl therefor, tn Se pit in — INL . 
trial ſor murder in the ne 


having the — — — off the former trial. 
(See Record, p. 48.) 


Upon his trial in the state court this plaintiff in error requested the 
court to give the jury the following instruction: “If the jury find from 
the evidence that at the May term, 1882, of the district court of Lan- 
caster county, in the state of Nebraska, the defendant was tried upon 
the same indictment upon which he is now being prosecuted, and upon 
which trial was found guilty of murder in the second degree, and 
judgment was rendered against him on said finding, then, as a matter 
of law, the jury in the case cannot find the defendant guilty of mur- 
der in the first degree,” which instruction was by the court refused, to 
which ruling the defendant excepted. (Record, page 21.) 


The court, on its own motion, gave the following instruction: Lou 
should not be influenced in the least by anything that any other jury 
may have done, which was duly excepted to. (See Record, page 21.) 


The errors committed by reason of the court’s rulings on said in- 


structions were duly called to its attention by motion for a new trial 
(see Record, page 22), and were presented to the supreme court of 
Nebraska by petition in error. (See Record, page 8.) 


In Furman v. Nichol, this court eay: “It is argued that the particu- 
lar provision of the constitution which the plaintiffs in error say has 


been violated in its application to their case should be contained in 


the pleadings, but this is in no case necessary. If the record shows 


Fame re e rr 
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either by express averment or by clear and necessary intendment that 
the constitutional provision did arise, and that the court below could 
not have reached the conclusion and judgment it did reach without 
applying it to the case in hand, then the jurisdiction of this court at- 
taches. And it need not appear that the state court erred in its judg- 
ment. It is sufficient to confer jurisdiction that the question was in 
the case, was decided adversely to the plaintiffs in error, and that the 
court was induced to make the judgment which it did.” 


Furman v. Nichol, 8 Wall., 56. 


This court, in passing upon the motion to dismiss the bill filed herein, 
say: Bohanan set up specially an immunity from a second trial for 
the same offense by reason of Article V. of the amendments of the 
constitution of the United States. This was denied him by the judg- 
ment of the supreme court of the state, and we have jurisdictiun to 
review that decision.” 


Bohanan v. State, 118 U. S., 231. 


II. 

Has this court juriediction ? 

The jurisdiction of this court is established by the constitution. It 
was fixed by the people acting in their sovereign capacity. It is to 
the constitution that we must look for an answer to this question. 
Section 2 of Article III. of the constitution provides: 


The judicial power shall extend to all in law or equity, 
arising under this constitution, the laws of the United States, 
and treaties made or which shall be made under their authority, 


Pee hi win 
This cuurt has held that criminal cases were included in the words 
“law and equity.” 
Tennessee v. Davis, 100 U. 8., 257. 


Section 2 of Article VI. of the cunstitution is as follows: 


This constitution and the laws of the United States which 
shall be made in pursuance thereof; and all treaties made or 
which shall be 2 under the authority of the United States, 
shall be the supreme law of the land; and the judges in every 
state shall be bound thereby, anything in the constitution or laws 
of any state to the contrary notwithstanding. 


The constitution is by this clause made a part of the organic law of 
‘ each state. 


Taylor v. Taintor, 16 Wall., 366. 


In that case the majority of this court say, It is true that the con- 
stitutional provision under which the arrest and delivery were made 
is obligatory upon every state and a part of the law of every state.” 

And J.J. Field, Miller, and Clifford, in their dissenting opinion, 
say: 


“The constitution of the United States declares its own supremacy 
and that of the laws made in pursuance of it. As the supreme law 
of the land they are of course to be enforced and obeyed however 
much thev may interfere with the law or constitution of any state.” 


While the appellate powers of this court are given by this consti- 
tution, they are limited and regulated by the acts of congress. 


The judiciary act of 1789 contained the following provision : 


That a final judgment or decree in any suit in the highest 
court of law or equity of a state in which a decision in the suit 
could be had, where is drawn in question the validity of a treaty 
or statute of, or an authority exercised under the laws of the 
United States, and the dlecision is against their validity; or. 
where is drawn in question the validtiy of a statute of, or an 
authority exercised under any state on the ground of their bei 
repugnant to the constitution, treaties, or laws of the United 
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States, and the decision is in favor of such validity, or where is 
dralen in question the construction of any clause of the constitu- 
tion or of a treaty or statute of, or commission held under the 
United States, and the decision is against the title, right, privi- 
lege or exemption specially set up or claimed by either party, 
under such clause of said constitution, treaty, statute, or com- 
mission, may be re-examined and reversed or affirmed in the su- 
preme court of the United States upon writ of error. 


This act was amended by that of 1867, which provided, 


That a final judgment or decree in any suit in the highest 
court of a state in which a decision in the suit could be had 
where is drawn in question the validity of a treaty or statute of, 
or an authority exercised under the United States, and the decis- 
ion is against the validity, or where is drawn in question the 
validity of a statute of, or an authority exercised under any state, 
on the ground of their being repugnant to the constitution, 
treaties, or laws of the United States, and the decision in favor 
of their validity, or where any title, right, privilege, or immu- 
nity is clatmed under the constitution, or any treaty or statute of, 
or commission held, or authority — under the United 
States, and the decision is against the title, right, privilege, or 
immunity specially cet up or clatmed by either party under such 
constitution, treaty, statute, commission, or authority, may be 
re-examined and reversed or affirmed in the supreme court of 
the United States upon a writ of error, etc. 


These provisions of the statutes are set out in full in order to direct 
attention to the enlargement of this court’s jurisdiction by the act of 
1867. The act of 1289 made provision that writs of error should be 
allowed only in cases where the validity of a treaty, authority exer- 
cised under the United States, the validity of a statute, ora right, priv- 
vilege, or immunity claimed under the federal constitution, statutes, 
treaties, etc., were drawn in question. 5 


The act of 1968 preserves the language “drawn in question until 
it reaches the provisions regarding the rights, privileges, and im- 
munities, where the language used is, “ where any title, right, priv- 
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ilege, or immunity is claimed under the constitution or any treaty or 
statute of or commiasion held, or authority exercised, under the 
United States, and the decision is against the title, right, privilege, or 
immunity specially set up or claimed, may be re-examined,” ete. 
That is, that a party to an action who claims a right, privilege, or 
immunity under the federal constitution, statutes, treaties, or author- 
ity, may by virtue of his clatm have the question passed upon by this 
court. 


It is the claim of a right, privilege, or immunity under the Fed- 
eral constitution which gives the jurisdiction. 


Wheat. Dig. Dec. Tit. Const. Law V. (B), 186. 


The view here contended for has been taken by thisccurt, even un- 
der the act of 1879. In the case of Furman vs. Nichol, 8 Wall., 56, 
the court say : 


“It is enough for the purpose of this suit to say that a cause can 
be removed from a state court into this court under the 25th section 
of the Judiciary Act of 1789, whenever some one of the questions 
embraced in it was relied on by the party who brings the cause here, 
and when the right he claimed it gave him was denied to him by the 
state court.” 


Furman vs. Nichol, 8 Wall., 56. 


In Cohens vs. Virginia, the court say: 


If it be maintained that a case arising under the constitution, or a 
law, must be one in which a party comes into court to demand some- 
thing conferred on him by the constitution or a law, we think the con- 
struction too narrow. A case in law or equity consists of the right 
of the one party as well as of the other, and may truly be said to 
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arise under the constitution or a law of the United States, whenever 
its correct decision depends on the construction of either.” 


Cohens vs. Virginia, 6 Wheat., 379. (Opinion of court.) 


And further on in the same case the court ay: Whether it be 
by writ of error or appeal, no claim is aseerted, nodemand is made 
by the original defendant ; he only asserts the constitutional right to 
have his defense examined by that tribunal whose province it is to 
construe the constitution and laws of the Union.” 


Ib., page 411. 


Since the passage of the Judiciary Act of 1867, this court have 
again passed upon this question in the case of Murdock ve. Memphis, 
wherein the language used is: It has been many times decided by 
this court, on motion to dismiss this class of cases for want of juris- 
diction, thut if it appears from the record that the plaintiff in error 
raised and presented to the court by pleading, prayer for instruction, 
or other appropriate method, one of the questions specified in the 
statute, and the court ruled against him, the jurisdiction of this court 
uttached, and we must hear the case on i‘s merits.” (See opinion, page 
628). And after discussing the entire question of jurisdiction the 
court further say: It was, no doubt, the purpose of congress to 
secure to every litigant whose right depended on any question of 
federal law, that that question should be decided for him by the highest 
federal tribunal if he desired it, when the decisions of the state 
courts were against him on that question. The rights of this charac- 
ter guaranteed to him by the constitution and laws of the union 
should not be left to the exclusive and final control of the state courts.” 


Murdock vs. Memphis, 20 Wall., p. 682. 


The view of the law here contended for is not new or strained. It 
is the ancient appeal to Ceesar—the right of the subject to invoke 
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the protection of his sovereign. The constitution in our government 
takes the place of the will of Cesar, and instead of the king as the 
highest exponent of the law, we have this tribunal. To it we bring 
this claim of right to life under the federal constitution, confident that 
it will be accorded a hearing. 


III. 


It is urged that the right claimed is founded on the fifth amend- 
ment to the constitution, and thereupon it is alleged that that amend- 
ment is not obligatory upon the state of Nebraska, and therefore can 
not avail the plaintiff in error. 


It may be true, as is said by Ch. J. Marshall, that the 5th and 
6th amendments to the constitution were adopted to provide against 
anticipated encroachments by the federal government upon the rights 
of the citizens. It is likewise true that a time arrived when the peo- 
ple of this nation became alarmed least the states should violate indi- 
vidual rights. To meet the danger thus threatened, the people 
adopted radical and far-reaching measures. Among them are the 
fourteenth amendment to the constitution, and the passage by congress 
of the Judiciary Act of 1867. The fourteenth amendment is as fol- 
lows: 


„All persons born or naturalized in the United States, and 
subject to the jurisdiction thereof, are citizens of the United 
States and the state wherein reside: No state shall make 
or enforce any law which shall abridge the privileges or immun- 
ities of citizens of the United States, nor shall any state deprive 
any person of life, liberty, or property, without due process of 
law; . nor deny to any person within its jurisdiction the equal 
protection of its laws. 


The effect of this amendment is to work a radical change in the 
character of American citizenship. Beforeits adoption federal citizen- 
ship was secured by reason of being a citizen of the state. After its 
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adoption, citizenship under the federal government was independently 
established. The provisions of this amendment are clearly restric- 
tions upon the states. The condition of affairs which rendered it 
necessary are a part of contemporaneous history. The states of a 
large section of the country were denying the rights of the citizen to a 
large class of individuals. The nation, jealous of the rights of its 
citizens, adopted this amendment to render such denial impossible, not 
alone in the South, but throughout the Union. 


In discussing this amendment the court say, in Virginia vs. Rives : 
“ The provisions of the fourteenth amendment of the constitution we 
have quoted, all have reference to state action exclusively. It is 
doubtless true that a state may act through different agencies—either 
by its legislative, its executive, or its judicial authorities—and the 
prohibitions of the amendment extend to all action of the state, 
whether it be by one of these agencies or by another.” 


Virginia vs. Rives, 100 U. S., 318. 


And in United States vs. Harris the court says, in speaking of this 
section: It is perfectly clear from the language of the first section 
that its purpose also was to — a restraint upon the action of the 
states.” 


United States vs. Harris, 106 U. S., 638. 


And in United States vs. Cruikshank, the language used in refer- 
ring to this section, is: It is a guaranty of protection against the 
acts of the state government itself. It is a guaranty against the exer- 
cise of arbitrary. and — power on the * of the government 
and legislature of the state.” 


United States vs. Cruikshank, 1 Woods, 308. 


In discussing the effects of the fourteenth amendment Mr Blaine 
says: Important and essential as are the provisions of the four- 
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teenth amendment just cited, indispensable as they have proved in the 
system of southern reconstruction, they are relatively of small conse- 
quence when compared with that great provision which is for all time 
—that provision which establishes American citizenship upon a per- 
manent foundation, which gives the humblest man in the republic . 
ample protection against any abridgement of his privileges and im- · 
munities by state law, which secures to him and his decendants the 
equal protection of the law in all that relates to his life, his liberty, 
and property. The first section of the constitutional amendment 
which includes these invaluable provisions is in fact a new charter of 
liberty to the citizens of the United States; is the utter destruction 
of the pestilent heresy of state rights, which constantly menaced the 
prosperity and even the existence of the republic; and is the formal 
bestuwment of nationality upon the wise federal system which was 
the outgrowth of our successful revolution against Great Britain.” 
Before the adoption of this amendment, citizenship of the United 
States was inferred from citizenship of some one of the states, for 
there was nothing in the cunstitution defining or even implying na- 
tional citizenship as distinct from its origination in or derivation from 
a state. It was declared in Article IV., section 2 of the Federal 
Constitution, that citizens of each state shall be entitled to all the 
privileges and immunities of citizens in the several states; but nothing 
was better known than that this provision was a dead letter from 
its very origin. * * * But this rank injustice and this hurtful 
inequality were removed by the fourteenth amendment. Its opening 
section settled all conflicts and contradictions on this question by a 
comprehensive declaration which defined national citizenship and 
gave it precedence of the citizenship of a state. All persons born or 
naturalized in the United States and subject to the jurisdiction thereof 
are citizens of the United States and of the states wherein they reside. 
These pregnant words distinctly reversed the origin and character of 
American citizenship. Instead of a man being a citizen of one of the 
“states, he was now made a citizen of any state in which he might choose 
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to reside, because he was an a citizen of the United States.” 
“The consequences that flowed from this radical change in the basis 
ol citizenship were numerous and weighty. Nor were those cunse- 
quences left subject to construction or speculation. They were in- 
corporated in the same section of the amendment. The language of 
the fourteenth amendment is authoritative and mandatory: ‘ No stale 
shall make or enforce any law which shall abridge the privileges or im- 
munities of citizens of the United tai /s; nor shall any state deprive 
any person of life, liberty, or property without due process of law, nor 
deny to any person within its jurisdiction the equal protection of the 
laws.’ The provision is comprehensive and absolute, and sweeps 
away at once every form of oppression and every denial of justice. 
It abolishes caste and enlarges the scope of human freedom. It in- 
creases the power of the republic to do equal and exact justice to all 
its citizens, and curtails the power of the states to shelter the wrong- 
doer or to authorize crime by statute. To congress is committed the 
authority to enforce every provision of the fourteenth amendment, 
and the hamblest man who is denied the equal protection of a state 
can have his wrongs redressed before the supreme judiciary of the 


nation.” 


Blaine’s Twenty Years in Congress, vol. 2, pps. 312, 318, 
314. 


It is not as a citizen of the state of Nebraska, but as a citizen of the 
United States of America, that plaintiff in error comes before this 
court, asserting his right to life under the federal constitution, and 
appealing to that far-reaching source of power for the protection of 
his privilege: and immunities. Once in jeopardy, and acquitted of 
the crime punishable with death, the state of Nebraska, acting through 
its judiciary, now seeks to take ::way his life for the same offense. 


This amendment has been most learnedly and carefully considered 
and discussed by the federal courts, and to some of these discussions 
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your attention is directed. In the County of Santa Clara vs. South- 
ern Pac. R. Co., the court, per Justice Field, say: 


The first section of the fourteenth amendment places a limit upon 
all the powers of the state, including, among others, that of taxation. 
After stating that all persons born or naturalized in the United States, 
and subject to the jurisdiction thereof, are citizens of the United 
States, and of the states in which they reside, it declares that ‘no 
state shall make or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States, nor shall any state 
deprive any person (dropping the designation ‘citizen ’) of life, liberty, 
or property, without due process of law, nor deny to any person with- 
in its jurisdiction the equai protection of the laws.’ The amendment 
was adopted soon after the close of the Civil War, and undoubtedly 
had its origin in a purpose to secure the newly-made citizens in the 
full enjoyment of their freedom. But it is in no respect limited in 
its operation to them. It is universal in its application, extending 
its protective force over all men, of every race and color, within the 
jurisdiction of the states throughout the broad domain of the republic. 
A constitutional provision is not to be restricted in its application, 
because designed originally to prevent an existing wrong. Such a 
restricted interpretation was urged in the Dartmouth College Cue, to 
prevent the application of the provision prohibiting legislation by 
states impairing the obligation of contracts to the charter of the col- 
lege, it being contended that the charter was not such a contract as 
the prohibition contemplated. Chief Justice Marshall, however, after 
observing that it was more than possible that the preservation of 
rights of that description was not particularly in view of the framers 
of the constitution, when that clause was introduced, said: It is 
not enough to say that this particular case was not in the mind of the 
convention when the article was framed, nor of the American people 
when it was adopted. It is necessary to go farther, and to say that, 
had this particular case been suggested, the language would have been 


a 
* 


1—. 


* 


. — 


(15) 


so varied as to exclude it, or it would have been made a special ex- 
ception. The case being within the words of the rule, must be with- 
in its operation likewise, unless there be something in the literal con- 
struction so obviously absurd or mischievous, or repugnant to the 
general spirit of the instruments, as to justify those who expound the 
constitution, in making it an exception.’ 4 Wheat., 644. All history 
shows that a particular grievance suffered by an individual or a class, 
from a defective or oppressive law, or the absence of any law touch- 
ing the matter, is often the occasion and cause for the enactments, 
constitutional or legislative, general in their character, designed to 
cover cases, not merely of the same, but all cases of a similar nuture. 
The wrongs which were supposed to be inflicted upon or threutened 
to citizens of the enfranchise! race, by special legislation directed 
against them, moved the framers of the amendment to place in the 
fundamental law of the nation, provisions not merely for the security 
of those citizens, but to insure to all men, at all times, and at all 
places, due process of law, and the equal protection of the laws. 
Oppression of the person and spoliation of property by any state 
were thus forbidden, and equality before the law was secured to all. 
In the argument of the San Mateo case, in the supreme court, Mr. 
Edmunds, who was a member of the senate when the amendment 
was discussed and adopted by that body, speaking of its broad and 
catholic spirit, said: ‘There is no word in it that did not undergo 
the completest scrutiny. There is no word in it that was not scanned 
and intended to mean the full and beneficial thing that it seems to 
mean. There was no discussion omitted ; there was no conceivable 
posture of affairs to the people who had it in hand, which was not 
considered, and the purpose of this long and anxious consideration 
was that protection against injustice and oppression should be made 
forever secure’—to use his language—‘secure, not according to the 
position of Vermont, or of Rhode Island, or of California, depending 
upon their local tribunal for its efficient exercise, but secure, as the 
right of a Roman was secure, in every province and in every place, 
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and secure by the judicial power, the legislative power, and the exe- 


cutive power of the whole body of the states and the whole body of 
the people.’ 

„With the adoption of the amendment the power of the states to 
oppress anyone, under any pretense, or in any form, was forever ended; 
and henceforth all persons within its jurisdiction could claim equal 
protection under the laws. And by equal protection is meant equal 
security to everyone in his private rights—in his right to life, to liberty, 
to property, and to the pursuit of happiness. It implies not only that 
the means which the laws afford for such security shall be equally 
accessible to him, but that no one shall be subject to any greater 
burdens or charges than such as are imposed upon all others under 
like circumstances. This protection attends everyone everywhere, 
whatever be his position in society or his association with others, either 
for profit, improvement, or pleasure. It does not leave him because 
of any social or official position which he may hold, nor because he 
may belong to a political body, or to a religious society, or bea mem- 
ber of a commercial, manufacturing or transportation company. It 
is the shield which the arm of our blessed government holds at all 
times over everyone, man, woman, and child, in all its broad domain, 
wherever they may go, and in whatever relations they may be placed. 
No state—such is the sovereign command of the whole people of the 
United States—nv state shall touch the life, the liberty, or the prop- 
erty of any person, however humble his lot or exalted his station, 
without due process of law; and no state, even with due process of 
law, shall deny to anyone within its jurisdiction, the equal protection 
of the laws.” 


County of Santa Clara v. Southern Pacific R. R. Co., 18 
Federal Rep., 396 (opinion). 


How then stands the case? The plaintiff in error is a citizen of 
the United States. The fifth amendment to the constitution declares 
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that he shall not be twice placed in jeopardy for the same offense. 
‘Phat: is bestowed upon him asa privilege and immunity. ‘The four- 
teenth amendment provides that no state shall abridge the privileges 
or immunities of citizens of the United States. The state of Nebraska 
seeks to deprive him of his immunity from jeopardy, and thereby take 
his life. If it be claimed that plaintiff in error is a citizen of the 
state of Nebraska, and that therefore the state can exact the forfeit of 
his life, his answer is to ask what value are the constitutional guaran- 
tees and his federal citizenship if one can be avoided and the other 
destroyed by the very power against whom protection was sought to 
be given? It is the federal citizen who seeks this protection, appeal- 
ing tu the federz' constitution. His claim is of a higher right and 
broader character than can be contained within the boundaries of a 
state. This court, speaking by Justice Miller, in Loan Association v. 
Topeku, said: “It must be conceded that there are such rights in 
every free government beyund the control of the state. A govern- 
ment which recugnized no such rights, which held the lives, the liberty, 


‘and the property of its citizens subject at all times to the absolute 


disposition and unlimited control of even the most democratic deposi- 
tory of power, is after all but a despotism ; it is true it is a despotism 
of the many, of the majority, if you choose to call it so, but it is 
nevertheless a despotism. It may be doubted if a man is to hold all 
that he is accustomed to call his own, all in which he has placed his 
happiness, and the security of which is essential to that happiness, 
under the unlimited duminion of others, whether it is not wiser that 
this power should be exercised by one man than by many.” 


Loan Association v. Topeka, 20 Wall., 655. 


In protecting these rights this court has gone to the extent of 
saying: | 


It is not impossible to hold that a party has, without due process 
of law, been deprived of his property, when, as regards the issues 
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affecting it, he has, by the laws of the state, a fair trial in a court of 
justice according to the modes of proceeding applicable to such a case.” 


Davidson v. New Orleans, 96 U. &, 97. 
See also: 
Missouri v. Lewis, 101 U. S., 22. 


Mr. Justice Miller, in Davidson vs. New Orleans, after showing the 


difficulty, if not impossibility, of framing a definition of the constitu- — 


tional phrase due process of law” which should be “at once per- 
spicuous, comprehensive, and satisfactory,” adopts the rule of deduc- 
ing the wisdom in the ascertaining of the intent and application of 
such an important phrase in the federal constitution, by the gradual 
process of judicial inclusion and exclusion as the cases presented for 
decision shall require.” 


Davidson vs. New Orleans, 96 U. S., 97. 


In this connection we desire to urge upon the court the fact that 
in considering the application of the fifth amendment to this case, we 
must remember that Nebraska was created a state out of territory 
acquired in the Louisiana purchase. Territory acquired from u for- 
eign sovereignty, by the payment of moneys belonging to the federal 
government. Nebraska does not stand and never did stand in the 
same relation to the federal government, as did the states which re- 
linquished certain rights and prerogatives. Nebraska possesses only 
such rights as were conferred upon her. At the time she became a 
state, the fifth amendment had long been a part of the constitution, 
and the supreme law of the land. The thirteenth section of the ena- 
bling act, creating Nebraska a state, provided, among other things, 
“that the laws of the United States not locally inapplicable shall have 
the same force and effect within said state as elsewhere in the United 
States,” and that provision of the fifth amendment, which we invoke 
in behalf of human life, was as much a guaranty to the accused for 
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the protection of his life, as that provision of the constitution which 
makes sacred contract obligations, and ~ccures them against the inva- 
sion of legislative or judicial power. 

Whatever may have been held to be the rule as to those states ad- 
mitted into or constituting the Union prior to the adoption of the 
fifth amendment to the federal constitution previous to the time of 
enacting the judiciary act of 1867, there can be no question that as to 
those admitted after its adoption it was a part of the supreme law and 
occupied the same relation to Nebraska and her citizens that the orig- 
inal constitution did to the states and citizens thereof which originally 
comprised the Union. 


Not only by the federal constitution itself, and the act which enabled 
Nebraska to become a state, did this amendment become part of that 
state’s organic law, but the people of the commonwealth in creating 
their state constitution adopted the language of the fifth amendment 
and provided that no person shall be twice put in jeopardy for the 
same offense.” — 


Article 12, Bill of Rights, Constitution of Nebraska. 


The history of the judiciary act of 1867 is significant, and throws a 
strong light upon the question involved herein. The published pro- 
ceedings of the two houses of congress show that the bill which sub- 
sequently became a law was reported by a committee which had been 
instructed “to inquire and report what legislation was necessary to 
enable the courts of the United States to enforce the freedom of the 
wives and children of soldiers of the United States under the joint 
resolution of congress of March 3d, 1865, and the liberty of all persons 
under the operation of the conatitutional amendment abolishing slavery.” 


Cong. Globe, first session 39th Congress, part 5, page 4151. 
The effect of this bill was declared by the member of the house of 
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representatives who reported it from the committee to be “to enlarge 
the privilege of the writ of habeas corpus and make the jurisdiction 
of the courts and judges ot the United States co-extensive with all 
the powers that can be conferred upon them. It is a bill of the 
largest liberty.” 


Cong. Globe, first session 39th Congress, part 5, page 4151. 


In the senate an inquiry was made “ whether the second section was 
drawn on the same principle as the twenty-fiith section of the judici- 
ary act ot 1789.” The reply was, “It is a little broader than the 
judiciary act. It is of a similar character.” 


Ib, page 4229. 


In discussing this act this court say: “The statate is a remedial 
one and should be construed liberally to carry out the wise and salu- 
tary purposes of its enactment.” 


Stewart v. Kahn, 11 Wall., 504. 


Viewed in this or any other proper light, it is impossible to see 
how this law can affurd relief under the provisions of the thirteenth 
amendment and deny it to a claim under another amendment equally 
as general in its provisions. Priur to the passage of the act of 1867, 
this court had held that decisions by state courts regarding matters 
affected by the amendments to the constitution were not properly 
matters for review in this court. Congress desiring to give this cuurt 
the right to review such questions, passed that act which is broad in 
its characfer and general in its declarations. There is nothing in it 
‘which requires or will warrant a narrow construction. It must nev- 
essarily have been the intention of congress to confer upun this court 
general powers of review as in the act set furth. 


Under the view of the law hereinbefore presented, the decisions 
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cited, by counsel for the state of Nebraska are nowise in point. All 
the cases cited by the defendant in error rely upon the early case of 


‘Barron v. Mayor, eto., 7 Peters, 243. This case turned upon the 


question of the right of the city of Baltimore, in the exercise of its 
corporate authority over the harbor, the pavement, and grading of 
streets, and the health of the city, to divert certain streams of water 
from their natural channels. This case was decided in 1888, long 
before the passage of the judiciary act of 1867 or the adoption of the 
fourteenth amendment. Had that act been in existence at that time 
I have no doubt the exposition of the constitution given by congress 
in that act would have guided this court to a different conclusion than 
the one arrived at. In the case of Twitchell v. Commonwealth, de- 
cided in 1868, this court say: We are by no means prepared to say 


that, if it were an open question whether the fifth and sixth amend- 


ments of the constitution apply to the state governments, it would 
not be our duty to allow the writ applied for, and hear argument on 
the question of repugnancy. We think, indeed, that it would.” | 


Twitchell v. Com., 7 Wall., 325. 


We think the fourteenth amendment and the act of 1867 makes 
this an open question. It was passed for the express purpose of en- 
larging this court’s jurisdiction, sv as to protect rights established by 
the constitutional amendments. It is true that this decision was ren- 
dered in 1868, but, as was said in Murdock v. Memphis, “apparently 
it happened that the fact that congress had passed the act of 1867 was 
hardly noted for some time within the precincts of this bar—where 
the venerable judiciary act of 1789 was in some sort regarded as only 
less sacred than the constitution, ancl most unlikely to be wished to 
he altered—and that the less studious observers considered that the 

section was but a careless tranecript of the old one. However, 


the more careful readers were early awakened by possibilities of mean- 


ings in the second section of the new act which would have far-reach- 
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ing effects. Mr. Phillips, in his work on practice in this court, early 
observed that the new act, ‘in some of its provisions and omissions, 
seems to have been intended to work a change in the exercise of the 
jurisdiction of the court.’” 


Phillips’ Practice, page 128. 
20 Wallace, 394. 


The case of Fox v. Ohio, decided in 1847, and relied upon by the 
defendant in error, is one in which arose the question of two punish- 
ments for the same offense; and this court expressly held that the 
facts shown constituted two distinct offenses, each of which were pun- 
ishable, one by the state, the other by the federal government. In 
that case this court say: It is almost certain that in the benignant 
spirit in which the institutions both of the state and federal systems 
are administered an offender who should have suffered the penalties 
denounced by the one would not be subjected a second time to pun- 
ishment by the other for acts essentially the same, unless indeed this 
might occur in instances of peculiar enormity or where the public 
safety demanded extraordinary rigor.” 


In the case at bar the “benignant spirit has not proved sufficient 
to secure our constitutional and natural rights, hence the appeal to 
this court. 7 


The supreme court of Pennsylvania have recently had the exact 
question herein presented before them, and in a capital case decide 
that the fifth amendment gave the accused immunity, and went so far 
as to discharge him. They quote the amendment, and base their de- 
cision upon it. “itt 

Hilands v. Commonwealth, 111 Penn. St., 1. (Decided in 
1886.) 
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* ' IV. | 
The remaining question is: Has this man been twice in jeopardy? 


There can be but little question that a conviction of one degree of 
an offence, upon an indictment, is an acquittal of all higher degrees 
of offense of which the offender could been convicted under said in- 
dictment. 


Say the supreme court of Virginia in a case decided in 1877 : 
“ Where there is but one count in an indictment on which the accused 
may be convicted of one of several offenses, which are covered by the 
indictment, the verdict of the jury finding the accused guilty of one 
of the offenses is a verdict of acquittal of all the others of a higher 
grade of offence. Thus on an indictment for murder, a verdict find- 
ing the accused guilty of manslaughter is a verdict of acquittal as to 
murder. 


Stuart v. Commonwealth, 28 Gratt. (Va), 950. 


Where under an indictment for murder the defendant could have 
been convicted of murder or manslaughter, his conviction of man- 
slaughter bars a subsequent prosecution for the murder. 


People v. Gilmore, 4 Cal., 376. 
Slaughter v. The State, 6 Hump., 410. 
Brennan v. People, 15 III., 511. 
Barnett v. The People, 54 Ill., 325. 
People v. Knapp, 26 Mich., 112. 
State v. Tweedy, 11 Iowa, 350. 

Hart v. State, 25 Miss, 378. 

State v. Martin, 30 Wis., 216. 


Where the indictment covers two or more different offenses, or dif- 
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ferent grades of the sume offense, a conviction on one count or of one 


degree acts as an acquittal of the others. 


Campbell v. State, 9 Yerg., 333. 
Dawson v. State, 65 Ind., 442. 
Warnock v. The State, 6 Tex. Ap., 450. 
State v. DeLaney, 28 La. An., 434. 
Kirk v. Com., 9 Leigh, 627. 

Bell v. State, 48 Ala., 685. 

Stuart v. Com., 28 Gratt., 950. 

Miller v. State, 58 Ga., 200. 

Emon v. State, 1 Sneed (Teun.), 15, 
People v. McGowan, 17 Wend., 388. 
Morris v. State, 8 S. & M. (Miss.), 762. 
Guenther v. The People, 24 N. V., 100. 
Weinforpflin v. State, 7 Blackf., 186. 


And by the same reasoning, 2 conviction of murder im the second 


degree is an acquittal of murder in the first degree. 


Jones v. State, 13 Texas, 184. 
Campbell v. State, 9 Yerg., 334. 
People v. Gilmore, 4 Calf., 376. 
Com. v. Herty, 109 Mass., 848. 
Livingstone’s Case, 14 Gratt., 592. 
State v. Ross, 29 Mo., 32. 
State v. Smith, 53 Mo., 139. 

5 State v. Lessing, 16 Minn., 65. 

Fields v. State, 52 Ala. 349. 

State v. Bull, 27 Mo., 325. 

Clem v. State, 42 Ind., 420. 

State v. Belden, 38 Wis., 120. 

Johnson v. State, 39 Ark., 31. 
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See aleo note, pages 317.9, paragraph 465, Wharton Criminal 
Pleadings and Practice, 8th edition. 


The application for a new trial and the granting of the same does 
not destroy this privilege and protection. It isa right which is sé- 


cure. 


Says Cooley’s Constitutional Limitations, page 402, section 328, 
edition of 1888: 


If a prisoner is acquitted on some of the counts in an indictment, 
and convicted on others, and a new trial is granted on his motion, 
he can be put upon trial the second time only on those counts on 
which he was before convicted, and is forever discharged from the 
others.” Citing: 


Campbell v. State, 9 Yerg., 383. 

State v. Kettle, 2 Tyler, 475. 

Morris v. State, 1 Swan, 14. 

Barrett v. People, 54 IIl., 381. 

Guenther v. People, 24 N. T., 100. 

State v. Kattleman, 35 Mo., 89. 

State v. Martin, 30 Wis., 216. 

S C. Am. Rep., 576. 

United States v. Davenport, Deady, 264. 
S. C. 1 Green, C. R., 429. 

Stuart v. Commonwealth, 28 Gratt., 950. 
Johnson v. State, 29 Ark., 31. 

State v. Byrd, 31 La. An., 847. 

State v. Dennison, 31 La. An., 847. 
Dawson v. State, 65 Ind., 442. 

Walker v. State, 61 Ala., 30. 
Nutt v. State, 8 S. & M., 762. 


bitin ai AB deh 


Aae qa dill? dati daa ta SS aia 


eee e eee, eee eee eee tee ee, aes ee 4 
eee eee eee i ad eK 


een 
nave 


* a ee eee 
> 


(26) 
Says Bishop in his treatise on Criminal Law: 


The waiving of constitutional right, implied in making an appli- 
cation for a new trial, is not construed to extend beyond the exact 
matter concerning which the relief is sought. If, therefore, the ver- 
dict finds a prisoner guilty of part of the charges against him, and not 


. guilty of another part, as, for example, guilty on ome count of the 


indictment and not guilty on another count, or there being but one 
count, guilty of manslaughter, and not guilty of murder, and a new 
trial is granted him, he cannot be convicted on the second trial of the 
matter of which he was acquitted on the first.” 


Bishop on Criminal Law, Vol. I, § 676, second edition. 


Says Wharton in his treatise on Criminal Law: “Where, siter 
conviction of manslaughter, u new trial is granted on the prisoners 
application, it is held in Tennessee, in California, in Georgia, in IIli- 
nois, in Iowa, in Missouri, in Wisconsin, and Mississippi, that on the 
second trial he is discharged from the charge of murder, but such has 
not been the uniform understunding in practice. Of this a striking 


‘illustration is given in the address of Judge Grier to prisoners who 


applied for a new trial after having been convicted of manslanghter 
in the circuit court in Philadelphia, in 1848. * * * This point, 
however, did not arise in argument, and the view of Judge Grier con- 
flicts not only with the cases just cited, but with those im which it is 
held that where a prisoner has once been convicted of murder in the 
second degree, he cannot, if he obtains a new trial, be convicted of 
of murder in the first degree. * * * The true view, however, is, 
that when the major and minor offenses are together before the jury, 
the defendant’s conviction of the minor offense is an acquittal of the 
major, and is a bar to the further prosecution for the major.” Wharton 
on Criminal Law, Vol. 1, 556. Citing: 


> 


in the case of the State v. Martin, 30 Wis., 216: 
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* Slaughter v. State, 6 Hump., 410. 
People v. Gilmore, 4 Cal., 376. 
Jordan v. State, 21 Ga., 545, 
Breman v. People, 15 III., 511. 
Barnett v. People, 54 III., 825. 
State v. Tweedy, 11 Iowa, 350. 

State v. Ball, 6 Jones (Mo.), 324. 
State v. Ross, 29 Mo., 32. 
Stare v. Martin, 30 Wis., 216. 
Hurt v. State, 25 Mies., 378. 
Jones v. State, 13 Texas, 168. 
Lithgow v. Com., 2 Va. Cas., 297. 


See also: 


State v. Lessing, 16 Minn., 75. 

Major v. State, 4 Sneed, 597. 

State v. Hornsby, 5 Louisa., 558. 

2 Virg. Cases., 811. 

State v. Kittle, 2 Tyler, 472. 

Campbell v. State, 9 Yerger, 333. 
Eemon v. State, 1 Swan (Tenn.), 14. 
State v. Ball, 27 Mo., 324 

United States v. Keen, 1 McLean, 439. 


In discussing this question, the supreme court of Wisconsin say, 


“The defendant having once been tried upon the indictment in 
this cause, and having been found not guilty of murder, but guilty of 
manslenghter in the second degree, was it competent to try him again 
upon the same indictment and convict him of murder in the first de- 
gree—the new trial having been granted upon his motion as above 
stated? We are uf the opinion that this question, both on principle 
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and authority, must be answered in the negativen. 
A person already convicted may waive the constitutional protection 
against a second prosecution, and ask for a new trial to relieve him- 
self from the jeopardy which he is in. And when he does so, what 
ought to be considered the extent of his application? Is it to expose 


himself to the possible conviction of a charge of which he has been 


acquitted, or is it to relieve himself of the one of which he has been 
convicted? It would seem that a bare statement of the proposition 
was sufficient to furnish the proper answer. It is not in accordance 
with the principles of human conduct for a person to ask a further 
trial of a charge of which he has already been found guiltless by a 
verdict of a jury. But he seeks deli veranee from one of which he has 
been convicted, and hence he asks that he may again be put upon trial 
for this charge. In this case the defendant was expressly acquitted 
of the charge of murder upon the first trial, and convicted of a lower 
crime. He asked for and obtained a new trial. A trial of what? 
Of the charge of which he had been convicted, or the one of which he 
had been acquitted? Is it reasonable to suppose that the defendant 
asked for another trial in order to determine whether he had comit- 
ted the crime of murder, or was it merely to determine whether he 
was guilty of manslaughter in the second degree, of which he stood 
convicted? The answer would seem to be plain upon the principle 
that it was the latter charge alone that he asked to have re-tried, and 
that his application for a new trial should. be held to apply to this 
and not to the higher crime of which he was acquitted. And this is 
in accordance with the great weight of judicial opinion on this subject.” 


The State v. Martin, 30 Wis., 216. | 
The case is cited and the doctrine approved in State v. Belden, 33 
Wis., 120. DOE 
The supreme court of Iowa say: When the prisoner moved for a 
new trial,and appealed to this court, he sought to be relieved of a judg- 
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ment against him of manslaughter. He had no — to make 
that tue jury hall. not convicted him of the offense of murder. If, 
however, he might properly be subjected to a second trial for murder, 
then he is compelled to submit to a verdict which he may deem ever 
so erroneous, lest by disturbing it when insisting on his legal rights, 
he may place himeelf again in jeopardy. When a jury has once re- 
turned a verdict of guilty as to the lower offense, the prisoner should 
not, in our opinion, be placed in a position of additional hazard by 
attempting to be relieved of the erroneous judgment. It is settled 
upon authority, that if he obtain a new trial he may be tried for the 
offense of which he was convicted. It is a very different thing, how- 
ever, when it is sought to try him for an offense of which he was not 
convicted, and which was not necessarily in the verdict of guilty.” 


In answering the objection on the part of the prosecution, that a 
new trial should not be given the prisoner, because he could not (under 
the authority of the United States vs. Gilbert, 2 Sumner, 37) be again 
put in jeopardy, McLain, J., uses the following pointed argument: 
‘The prisoner is found guilty by the jury, and whether right or wrong, 
must stand convicted. He claims under the constitution a fair and 
impartial trial, and he shows gross prejudice against him by the jury, 
who have convicted him on testimony wholly insafficient; but he is 
answered that the constitution protects him from being put in jeopardy 
a second time for the same offense, and that a new trial would violate 
that provision. In other words the constitution guarantees the right 
of being hung, to protect him from the danger of a second trial. 
Whatever may be said theoretically of this constitutional protection, 
practically the subject of it can have no very strong reason to appre- 
ciate it. United States vs. Keen, 1 McLean, 339. So in this case, 
the rule is not very humane, to say the least of it, which says to the 
prisoner, ‘ You must abide this verdict, however unjust or erroneous, 
or if you do not we will give you a new trial and re-try you for an 
offense of which the jury have acquitted you. 


The State vs. Tweedy, 11 Iowa, 354. 
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The supreme court of Illinvis say: An indictment for murder 
embraces the charge of manslaughter. The lesser is included i in the 
greater accusation. On such an indictment, the jury may find the 
prisoner guilty of manslaughter. And such a finding amounts to an 
acquittal of the charge of murder. The finding of the inferior is 
necessarily a discharge of the superior offense. Ryan was regularly 
put upon his trial on the indictment, and was found guilty of man- 
slaughter. In contemplation of law, the jury rendered two verdicts 
as tu him; one acquitting him of the murder of Story; the other cun- 
victing him of the manslaughter of Story. Hs was thus legally tried 
for the offense of murder and acquitted. It is perfectly clear that he 
could not again be put in jeopardy on the same charge, unless that 
acquittal was set aside at his instance. A verdict either of acquittal 
or conviction is a bar to a subsequent prosecution for the same offense, 
although no jadgment has been entered upon it. It does not appear 
from the record that Ryan has ever waived the benefit of the verdict 
of acquittal. It is true that he united with the other prisoners in 
asking for a new trial, but that application as to him must be regarded 
as extending only to the charge upon which he was convicted. He had 
no occasion for another trial,except as to the charge of manslaughter. 
Being legally acquitted of the charge of murder, he surely did not 
desire that to be again investigated. It is not to be presumed that he 
would voluntarily place himself in peril upon a charge upon which 
he had already been tried and acquitted. Even if the court, upon his 
own motion, could open the whole case, the record does not show that 
such a power was either invoked or exercised. The application for a 
new trial did not necessarily relate to the charge upon which he was 
acquitted. It naturally referred to the charge on which he was con- 
victed. Nor did the court, in terms, set aside the entire finding of the 
jury. It simply granted the prisoner a new trial. The order was no 
broader than the application. The were two distinct findings a to 
Ryan, and therefore there was not the least necessity for disturbing 
the one acquitting him of murder. The one might be set aside, and 
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the other allowed to stand. The verdict was not an entire thing, 
which would wholly stand or fall. This view gives full effect to the 
order of the court. There was still a charge upon which Ryan could 
be tried again. This view of the question is sustained by the adjudged 
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In the opinion of the court, Ryan was improperly tried a second 
time for the murder of Story. He had previously been tried for that 
offense and his innocence legally established. The verdict of acquittal 
remained in full force; and he could not again be put in jeopardy on 
the same charge without a violation of an express provision of tne 
constitution.” 


Brennan et al. vs. The People, 15 Illinois, 517. 


This case is cited and adhered to in the case of Barrett vs. The 
People, 54 Iil., 331. 


This, then, is the language of the courts. The opinions quoted 
from ate taken at random. They are not selected because of their 
exceptional strength. Strongas their language is, they are no excep- 
tions to the rule, and all the cases cited will be found equally in point 
and as decisive of the question controverted as those from which 
quotations are made. 


Under the decisions of the courts, under the bill of ‘rights of the 
state of Nebraska, under the constitution of the Federal Government, 
under the great broad law of humanity, this plaintiff in error claims 
the right of life. 


In its opinion in this case, the Nebraska court say: It must be 
couceded that in point of numbers this decision seems to be against 
the weight of authority. But it is apparently founded upun reason, 
and upon the advanced idea of American jurisprudence.” That the 
idea put into effect by this decision is purely American, and finds no 
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sanction in the judicial procedure of other nations cannot be denied. 
To consider it advanced must be dependent on whether one’s 
ideas of progress go forward or backward. That the step taken by 
the Nebraska court was long ago adjudged a bad one, is shown by 
the fact that King Alfred, indignant. at the abuse of the King’s 
Bench, hanged forty-two justices in one year, and among others it is , 
recorded that he “ hanged Sherborne, because he judged Osgot to 
death for a fact of which he was acquitted before, against the same 
plantiff, which acquittance he tendered to own by oath, and because 
he would not own it by record Sherborne would not allow of the 
acquittal which he tendered him.” 


Memories of Westminister Hall, by Edward Foss, F. R. 
S.. vol. 1. pp. 211-212, 


The similarity of the cases suggests that it were well for the Ne- 
braska court that it did not sit in the days or realm of the “ Good 


King Alfred.” 


If in discussing this subject I should be found to speak with more 
confidence than may be thought becoming, I stand upon this apulogy, 
that I am unable to persuade myself that there is involved herein any 
question whatever. 


My general reading and particular investigation induce me to take 
the liberty of asserting that if it is the law, that if a person already 
convicted asks for a new trial to relieve himself of the jeopardy he is 
in, his application is considered sufficient in extent to expose him to 
the possible conviction of a charge of which he has been acquitted, 
then it is not that sort of law which Hooker speaks of, when, with the 
splendid magnificence of eastern metaphor, he says, “ Her seat is in the 
bosom of God, and her voice the harmony of the world.” Such a 
chimera can never be fashioned into a judicial rule fit to be tolerated 
or calculated to endure. This court may, I know, erect it into a rule; 


and if you do so, I shall in common with others do my best to respect 
it; but · until you do so I am free to say that in my humble judgment, 
it must rise upon the ruins of many a principle of peculiar sanctity 
and venerable antiquity, which “the wing of time has not yet brushed | 
away,” and which I believe it will be your wisdom to preserve and 
perpetuate. 


CHAS. O. WHEDON, 
Attorney for Plaintiff in Error. 


Counsel: 
C. E. MAGOON; 
O. P. MASON. 
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In the Supreme bourt & United ptates. 


QUIN BOHANAN, 
Plaintiff in Error, 


vs. 
THE STATE OF NEBRASKA, 
Defendant in Error. 


This is a Writ of Error to the Supreme Court of Nebraska. 

The case was before this Court in April, 1886, on a motion 
to dismiss for want of jurisdiction. The motion was denied, 
the Court holding that “Bohanan set up specifically an immu- 
nity from a second trial for the same offense, by reason of Ar- 
ticle V of the Amendments of the Constitution of the United 
States. This was denied him by the judgment oftheSupreme 
Court of the State, and we have jurisdiction to review that de- 
cision. Upon a motion to dismiss, we cannot consider the 
merits of the question on which our jurisdiction depends, and 
no motion has been made to affirm.” 

Opinion delivered 2 Mr. Chief Justice Waite. See 118 U. 
S. Reports, Page J 

While the Defendant in Error was laboring under the im- 
pression that to give this Court jurisdiction, it was not suffi- 
cient that a Federal question was raised, but that the question 


(2) 
was necessary to a final determination of the merits of the 
case, we bow in humble submission to the decision of this 
Court on the motion to dismiss, but we beg leave to submit 
anew the same question. 

That an inspection of the record in this case will disclose 
that the only Federal question presented is that raised on the 
Fifth Amendment to the Constitution of the United States, and 
the argument is limited by the stipulation on file to this one 
question. (Record, Page 1.) 

The following is a brief statement of the facts of the case et 
fecting this question: 

In February, 1882, Bohanan was indicted by the Grand Ju- 
ry of Lancaster county, Nebraska, for killing one Cook, (see 
Record, Page 4,) in said county. To the indictment Bohanan 
interposed a plea in abatement, asserting the illegality of the 
Grand Jury, presenting an issue of fact. The Judge of the Dis- 
trict Court denied the accused the right to try the issue raised. 

On the trial of the cause in the District Court, Bohanan was 
convicted of murder in the second degree and sentenced to im- 
prisonment for life. (Record, Pages 8 and 9.) A motion for a 
new trial was filed by Bohanan and overruled. Bohanan filed 
his Petition in Error in the Supreme Court of the State, pray- 
ing that said judgment and sentence might be set aside and a 
new trial granted. (Record, Page 5.) And the Supreme 
Court says: 

“For the error in denying the prisoner a trial of the is- 


sue, taken on his plea in abatement the judgment must 
be reversed. The verdict set aside.” 


Bohanan vs. the State, 15th Nebraska, 215. 


The venue was changed at Bohanan's request (Record, page 
10) from Lancaster to Otoe County, in the same District, and 
on a second trial on the indictment (the plea in abatement be- 


7 


(3) 
ing waived, Record, pages 9 and 10,) the jury of Otoe coun- 
ty found him guilty of murder in the first degree (Record, page 
21) and he was by the Court sentenced to death. (Record, 
Page 25.) 

I. 

We contend that the Court has no jurisdiction to consider 
the merits of this case, only for the purpose of determining 
whether or not you will exercise jurisdiction. 

II. 

The decisions of this Court have been unanimous, that the 
Fifth Amendment to the United States Constitution does not 
extend to the States, but operates solely as a limitation on the 
exercise of power by the Federal government. Then under 
this rule the judgment brought up by the Writ of Error having 
been rendered by the Supreme Court of the State of Nebras- 
ka, against Bohanan, a citizen of said State, for the murder of 
a citizen of the same State, this tribunal can exercise no ju- 
risdiction over it. 

John Barron, vs. Baltimore, 7th Peters, (32) U. 8. 
Reports, Page 246. 

Twitchell ve. Commonwealth, 7 Wall. LU. S., 321. 

Malinda Foz vs. Ohio, 46th L. &, pages 434 and 
435. 


This was the view taken by the Supreme Court of Nebraska. 
(See Record, Page 42.) 

The opinion of Chief Justice Marshall in the 7th Peters, and 
Chief Justice Chase in 7th Wallace, is so decisive of this point 
that it seems unnecessary to say anything more on that sub- 
ject. 

In the case of Kring vs. Missouri, 107 U. S., 226, which 
came up on the right of a State to pass an erpost facto law un- 


Y) + 
Mer Sec. 10, Article 1, of . dl Justice Miller in ren- 


dering the opinion, says: 

— “It was one of the objections most seriously urged 
~~" “against the new Constitution by those who opposed its 
“ratification by the States, that it contained no formal 
“Bill of Rights. And the State of Virginia accompanied 
“her ratification by the recommendation of an amend- 
“ment embodying such a bill. The feeling on this sub- 
“ject led to the adoption of the first ten amendments 
“to that instrument at one time, shortly after the Gov- 


“erate as restraints on the general Government, and most 
“of them for the protection of private rights of persons 
“and property.” - 


Phaintiff in Error intimates that the act of 1867 so enlarges 
this Court’s jurisdiction as to include the question at bar, but 
we respectfully submit, that if the Amendments were designed 
to limit the power of the general Government over the States, 
we doubt the authority of Congress to take away this right 
from the States, but such authority should come from as high - 
a power as that which created it, an Amendment to the Con- 
stitution itself. 

But thé language used by Chase, C. J., in the 7th Wallace, 
wes in 1868, since the 1867 act was passed, as well as that 
used by Justice Miller in Kring vs. Missouri. These eminent 
jurists would not overlook such an important question, and we 
are led to think that the main object in raising such a question 

10 III. 


. the Court should determine to examine the question on 
its merits, then we respectfully submit that there was no such 
jeopardy as is contemplated by the Amendment ; that the Su- 
preme Court of Nebraska has only passed on the effect of 
granting a new trial, and we submit the uniform rule held in 
the. various States in modern decisions to be: 7 


(5) 

“That a conviction of murder in the second degree at the 
first trial, and the verdict set aside and a new trial granted, at 
the Defendant’s request, is no bar to his conviction of murder 
in the first degree. 

State ve. Behimer, 20 Ohio State Rept., page 572. 

People us. Keefer, 65 California, page 232. 

Commonwealth vs. Arnold, (Ky.) in the 6 Orim. 
Law Mag., Page 61. N will appear in 83 Ky. 
Report. 

State ve. McCord, 8 Kansas, page 232. 

Veach vs. State, 60 Indiana, page 291. 

State ve. Miller, 35th Kansas, page $29. 

2nd Story on the Constitution, 4th EA., see 1787. 

Cooley’s Constitutional Limitations, see827, 3rd Ed. 

Field and Miller's Federal Practice, Page 2365. 


IV. 

The Legislature, in dividing the crime of murder into two 
degrees, recognized the fact that some murders, compre- 
hended within the same general definition, are of less aggrava- 
ted character than others, and deserving of less punishment. 
It did not attempt to define anewthe crime of murder, but on- 
ly to draw certain lines of distinction, by reference to which 
the jury might determine in a particular case, whether the 
crime deserved the extreme penalty of the law, or a less severe 
punishment. The Plaintiff in Error was not acquitted of mur- 
der by the first verdict, if placed in the strongest terms. 

The fact that a severer penalty is to be imposed by the ver- 
dict of jury finding a different character of circumstances or 
aggravation, than was found by the verdict of the jury on the 


{6) 
fast trial, cannot change the effect of a previous conviction for 
the.samemurder on the same indictment, where the Defendant, 


an his own motion, secures a new trial. 
See cases above cited. 


The Supreme Court of Nebraska in passing upon the ques- 
dion. on the first trial says: . 
“For the error in denying the prisoner a trial of the issue ta- 


ken on his plea in abatement, the judgment must be reversed, 
the verdict set aside.” 


See Bohanan ve. the State, 15 Nebraska, page 216. 


— 


The Court will observe that the error affected the whole 
subsequent proceedings, from the filing of the plea in abate- 
ment, the empaneling of the jury, the returning of the verdict, 
and sentence of the Court. How then can a jury that was de- 
clared by the Court to have been invalid from its inception, 
render a verdict that is half good and halfbad? It seems ab- 
surd to say that the verdict of an invalid jury is good, so far 
as it acguits a Defendant, and is void so tar as it convicts him. 

And we believe the rule to be, that where an indictment is 
founded upon a murder or a single transaction containing 
different degrees, the verdict is a unit, and lays the foundation 
for but a single judgment, and a verdict upon one of the de- 
grees, when set aside and a new trial granted, on the Defend- 
ant’s own motion, opens up the case for a retrial, upon the 
whole indictment. 

Leslie vs. State, 18 Ohio State Report, page . 
Jarvis ve. State, 19 Ohio State Report, page 585. 
State ve. Prescott, 7 New Hampshire, page 287. 

State ve. Blaisdell, 59 New Hampehire, page 328. 
State ve. Stanton, 1 Iredell, (N. C,) page 427. 


{7) 
State ve. Morrie, 1 Blackford, (Ind.,) page 37. 
People ve, Gardiner (July I. 1886, Mich.,) 29 N. : 
© W. Rep., 19. 
. Com. ve. MoCormick, V Mase., 61. 
State ve. Parker, 66 Iowa, 588. 


And we respectfully submit the questions to this Court on 
printed briefs and argyments, and ask that the Court refuse-to 
take jurisdiction on the merits of the case and dismiss the 
Writ of Error; or, if the Court does examine into the merits, 
that the judgment of the Supreme Court — 
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IN THE SUPREME COURT 


OF 


THE UNITED STATES. 


QUIN BOHANAN, 
Plaintiff in Error, 


- 8. 
THE STATE OF NEBRASKA, 
Defendant in Error. 


) 
oct. 1887, Term. No. 501. 


ADDITIONAL BRIEF OF DEFENDANT IN ERROR. 
I. 


The affidavit of D. W. McCallum, sheriff of Otoe county, 
Nebraska, shows to this Court that since the writ of error in 
this case has been allowed, that the Plaintiff in Error has es- 
caped from the custody of the State authorities, and that he 
is now at large and his whereabouts is unknown at this time. 

It is a well settled rule that an escaped convict cannot suc- 


2 
cessfully maintain an appeal, and this rule prevails in over 
one half of the States in the Union, as well as in this Court. 
McGowan vs. The People, 104 Ila, p. 100. 
People ve. Redinger, 55 California, p. 290. 
Commonwealth vs. Andrews, 97 Mass., p. 543. 
People ve. Genet, 59 New York, p. 80. : 
Wilson ve. Commonwealth, 10 Bush. (Ky.) p. 526. 


Some of the States differ as to the mode of procedure, but 
all Courts agree that it is no abuse of judicial discretion to re- 
fuse to hear a criminal case on a writ of error where the 
Plaintiff in Error has escaped and is not within the control of 
the Court below, either actually or constructively. 

The language of Chief Justice Waite in the case of Smith vs. 
United States, 94th U. S., page 97, is cited with approval in 
nearly all cases of this character since that case has been de- 
cided, viz: 

“If we affirm the judgment, he is not likely to appear to 
“submit to his sentence. If we reverse it and order a new 
“trial, he will appear or not as he may consider most for his 
“interest. Under such circumstances we are not inclined to 
“hear and decide what may prove to be only a moot case.” 


See Sargeant vs. State, 96 Indiana, p. 63. 


WM. LEESE, Attorney-General, 
For Defendant in Error. 


Lincoln, Nes., Sept. 3rd, 1887. 

Received a copy of the within affidavit and authorities in 
support thereof. O. P. Mason, 

Att'y. for Plaintiff in Error. 


= 


Arrnavr or D. W. MeCaurm, Suenirr. 
Strate or NEBRASKA, 
Otoe County. \ se 

D. W. McCallum, being first duly sworn deposes 
and says: That he is now and has been, since the 7th day of 
January, A. D. 1886, the duly elected and qualified sheriff of 
Otoe county, Nebraska. That when he first came into his 
office of sheriff, one Quin Bohanan was confined in the jail of 
Otoe county on the charge of murder in the first degree. That 
said Bohanan was duly tried and convicted of said crime, and 
as in such cases made and provided, was sentenced to be hung 
on the 15th day of January, A. D. 1886. 

That on December 22d, 1885, a writ of error was issued 
out of the Supreme Court of the United States, and ordered 
to operate as a supersedeas. That said case is known in last 
named Court, as Quin Bohanan, Piainiiff in Error, against the 
State of Nebraska, Defendant in Error, as is still pending in 
said Court undetermined. 

That at all times, the affiant has had the custody of said 
Bohanan, as sheriff of said county, and kept him secure in the 
cell of the jail of Otoe county, Nebraska. 

That on the —— day of July, A. D., 1887, and while the 
affiant had the custody of said prisoner, as aforesaid, he, the 
said Quin Bohanan, escaped from jail, and is at large as an 
escaped convict, and his whereabouts is unknown to your 
affiant, and the authorities of the State of Nep. 
D. W. McCALLUM, 

Sheriff of Otoe County. 


Subscribed in my presence and sworn to before me 
this 22nd day of August, A. D. 1887. 


Du. s.] Gro. D. Scoruin, Notary Public. 
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GEORGE ADAMS, BURKE AND 


IN ERROR TO THE CIRCUIT COURT OF THE 
THE NORTHERN DISTRICT OF 


OCTOBER TERM, 1886. 


a No. 272. 


SUPREME COURT OF THE UNITED STATES. 


J. P. AND Z. T. ADDINGTON, PLAINTIFFS IN ERROR, 


vs. 


GEORGE ADAMS, BURKE AND BROTHER. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 


THE NORTHERN DISTRICT OF TEXAS. 


IN DEX. 


1 cocow — 
Original petition ..... .......... .... 
Note and protest 
Demurrer to answer of co-defendants .... .... 3 
Answer of Murhall and Sealing ian 
J. P. and Z. T. Addington . 


Bill of exceptions No. 1 
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J. P. AND Z. T. ADDINGTON vs. GEO. ADAMS, BURKE & BRO. 1 


1 December Term, A. D. 1882. 


Monpay, December 4th, 1882. 


Be it remembered that there was opened and begun to be holden 
a regular term of the United States circuit court for the fifth circuit 
and northern district of Texas at the city of Dallas, in Dallas county, 
and said circuit and district on the 4th day of December, A. D. 1382, 
it being the first Monday in said month in said year, and the da 
fixed by law for commencing a regular term of said court at sai 
ace — present and presiding, the Honorable Andrew P. McCormick, 
nited States district judge for the northern district of Texas; J.C. 
Bigger, United States attorney for said district; J. A. McKee, United 
States marshal for said district, and A.J. Houston, clerk of said court— 
when and where the following proceedings were had, to wit: 


“ Original Petition.” 
In the Circuit Court of the United States for the 5th Judicial Cir- 


— and Northern District of Texas, holding Sessions at Dallas, 
exas. 


GreorGE ADAMS, BurKe & Bnornxn, Plaintiffs, 
v8. Debt. 
J. P. Apprneton et al., Defendants. 


To the honorable court: 


Your petitioners, George Adams, James C. Burke, and John C. 
Burke, all of whom are resident citizens of the city of Chi- 
2 cago, in the State of Illinois, doing business under the firm 
name of George Adams, Burke & Brother, complaining of J. 

P. Addington, Z. T. Addington, Joseph Mulhall, and Samuel Scali 
would represent to the court that the said J. P. Addington and Z. T. 
Addington are both resident citizens of the county of Cooke, in the 
State of Texas, within said northern judicial district of Texas, hold- 
ing sessions at Dallas, Texas, and that the said Joseph Mulhall and 
Samuel Scaling are both resident citizens of the city of St. Louis, in 
the State of Missouri, late partners in business under the firm name 
of Mulhall & Scaling ; that heretofore, to wit, on the 8th day of No- 
vember, 1880, the said J. P. Addington and Z. T. — made 
their certain promissory note in writing, bearing date on the day and 
year last aforesaid, and thereby promised to pay, seven months after 
date thereof, to Mulhall & ing, or order, at the office of Putman, 
Chambers & Co., in Gainsville, Texas, the sum of ten thousand eight 
hundred and ninety-one dollars and sixty-seven cents ($10,891,975) 
for value received, with interest, at the rate of one per cent. per 
month after maturity until paid, and in case of legal proceedings 
on said note they further — to pay ten per cent.on the amount 
for attorneys’ fees, and on the day and year aforesaid delivered said 
note to the said Mulhall & Scaling, who were then partners in bus- 
iness under said firm name, whereby they became liable and 
3 promised the said Mulhall & Scaling to pay them, or order, 


1—272 


2 3 2 4 
. * — 1 2 228 — 8 —— ee 8 ä 22 > 
K. ä — r te ee a a 7 8 ie a . 
fs : ? 4 * 
— 
7 — 


the sum of money in said note specified, according to the tenor 
and effect thereof. 
Plaintiffs would further represent that, after the execution and 
delivery of said promissory note by the said J. P. Addington and 
Z. T. Addington to the said Mulhall and Scaling, to wit,on the — 
day of November, 1880, the said Mulhall and Scaling, for a valuable 


consideration to them in hand — by plaintiffs, endorsed said 
rm 


promissory note by writing their name across the back of the 

to these plaintiffs, whereby the said Mulhall & — directed 
the contents of said promissory note then unpaid to be paid to plain- 
tiffs or their order, according to the tenor and effect of said note and 
of their said endorsement, of all which the said defendants, J. P. 
Addington and Z. T. Addington, had notice, and thereby became 
liable, and promised the plaintiffs to pay them the sum of money in 
said note mentioned, according to the tenor and effect thereof and 
of said endorsement. : 

Plaintiffs would further represent that afterwards, when said 
ae | note became due and payable, to wit, on the 11th day of 

une, 1881, the same was duly presented to the said J. P. Adding- 
ton and Z. T. Addington at the office of Putnam, Chambers, and 
Company, in Gainesville, Texas, and payment of the said sum of 
money, * „ the tenor of said note, was then and there duly 
and legally required and demanded of said J. P. Addingtun 
4 and Z. T. Addington and of each of them, who then and 
there refused to pay the same or any part thereof; of all 
which the said Mulhall & Scaling had legal notice by said note 
being duly protested according to law; which said promissory note 
and protest are hereto annexed and made a of this petition. 
That by reason of the premises the said Mulhall and Scaling be- 
came liable and promised — to pay them the sum of money 
in said note specified according to the tenor and effect thereof and 
of said endorsement. Yet, though often requested, said J. P. Ad- 
dington, Z. T. Addington, Joseph Mulhall, and Samuel Scaling have 
not paid said sum of money or any part thereof, though the same is 
due and unpaid, but fail and refuse so to do, to plaintiffs’ damage 
fifteen thousand dollars. 

Plaintiffs would represent that they are the legal and equitable 
owners and holders of said note; that they paid the sum of four 
dollars protest fees on said note; that the defendants, Joseph Mul- 

hall an Samuel Scaling, are not residents of the State of Texas; 
that the said J. P. Addington and Z. T. Addington have secreted 
their Property for the purpose of defrauding their creditors; that 
the attachment is not sued out for the purpose of injuring or ha- 
rassing the defendants, and the the plaintiffs will probably lose their 

debt unless such attachment is issued. 

5 Wherefore plaintiffs bring suit, and pray that defendants 
be cited to answer this petition, and that a writ of attach- 
ment issue, and the same be levied on enough of defendants’ prop- 
erty to make the amount of said debt, interest, attorneys’ fees, pro- 
test fees, and all costs of suit, and on final hearing that they have 


judgment for their said debt, interest, attorneys’ fees, protest fees, 


i 4 


and for costs of suit, and for the foreclosure of their said attachment 
lien ; and they pray for such other relief as they may be entitled to 


in the premises. 
(Signed) CRAWFORDS & SMITH, 
Attys for N. 


Before the undersigned authority this day personally a 
James C. Burke, who upon oath says he is a member of the of 
George Adams, Burke & Brother, plaintiffs in this cause; that the 
matters set forth in the foregoing petition are true; that the defend- 
ants, J. P. Addington, Z. T. Addington, Joseph Mulhall, and Sam- 
uel Scaling, are justly indebted to plaintiffs in the sum of 
$10,891,853, on note, besides $588.01 interest, and $1,089.10 attorney’s 
fees, an 00 protest fees, amounting in all to $12,57 . 

That said amount is now due and unpaid; that the ts, 
Joseph Mulhall and Samuel Scaling, are not residents of the State 
of Texas; that the said J. P. Addington and Z. T. Addington have 
secreted their property for the purpose of defrauding their creditors; 

that the attachment is not sued out for the of injur- 
6 ing or harassing the defendants, and that the plaintiffs will 
21 lose their debt unless such attachment is issued. 


J. P. AND . T. ADDINGTON vs. GEO. ADAMS, BURKE & BRO. 


Signed) JAMES C. BURKE. 
Sworn to before me, this 23d day of November, A. D. 1881. 
(Signed) A. J. HOUSTON, 


Clerk U &. Cir. C’t, Dallas, Texas. 


Filed Jan. 23, 1882. 
(Signed) A. J. HOUSTON, Clerk. 


Note Annexed to Petition. 


GAINESVILLE, TExas, Nov. 8, 1880. 
No. ——. Due —. 


Seven months after date, 5189, — or either of us, promise to pay 
to Mulhall & Scaling, or order, ten thousand eight hundred & ninety- 
one p dollars, at the office of Putnam, Chambers & Co., in Gaines- 
ville, Texas, ſor value recei ved, with interest at the rate of one per 
cent. per month after maturity until paid; and in case of legal pro- 
ceedings on this note, — agree to pay ten per cent. of the amount 
for attorneys’ fees. $10,891.67. 

Signed) J. P. ADDINGTON. 
Signed) Z. T. ADDINGTON. 


(Endorsed on face:) Protested June 11th, 1881, for non-payment. 
(Signed) P. H. Laniers, notary public, Cook county, Texas. 


Endorsed on back: (Gigned Mulhall & Scaling. (Si Pat- 
2 — & Co Filed Nov. 23, 1881. (Signed) E. J. Hous 
ton, clerk. 
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J. P. AND Z T..ADDINGTON VS. GEO. ADAMS, BURKE & BRO. 


Protest Annexed to Petition. of 
Unrrep States oF AMERICA. rs 
GAINESVILLE, TEXAS, Nov. 8th, 1880. 
Seven months after date, —, or either of us, promise to pay to 
Mulhall & Scaling, or order, ten thousand eight hundred and ninety- 
one rr dollars, at the office of Putnam, Chambers & Co., in | 
7 Gainesville, Texas, for value received, with interest at the rate vn 
of one per cent. per month after maturity, until paid. In pr 
case of legal proceedings on this note, — agree to pay 10% of the 
amount for attorneys’ fees. 
~ : J. P. ADDINGTON, 
Z. T. ADDINGTON. 
$10,891.67. de 
Be it known that on the day of the date hereof, at the request of 
Putnam, Chambers & Co., holder of the original note, of which a 
true copy is above written, I, P. H. Laniers, a notary public in and | 
for the county of Cook, in the State of Texas, by lawful authority, of 
duly commissioned and sworn, residing in the city of Gainesville, 
during the usual hours of business for such pu „presented the 9 
same to J. P. Addington & Z. T. Addington al demanded the pay- 
ment thereof, which was refused. de 
Whereupon I, the said notary, at the request aforesaid, have pro- of 
tested, and do hereby solemnly protest, — all persons and every pr 
party concerned therein, whether as a maker, drawer, dra wee, acceptor, 
payor, endorser, guarantee, surety, or otherwise howsoever, against 
whom it is 22 to protest, for all exchange, re-exchange, cost, 
damages, and interest suffered, and to be suffered for want of pay- | 
ment thereof; of all which I fully notified the following-named Ac 
parties, to wit, Mulhall & Scaling, at St. Louis, Mo., by mail; George Ja 
Adams, Burke & Bro., at Chicago, III., by mail; Isaac G. Lomborord, 
cashier, at Chicago, III., by mail. 
Thus done and protested, at the city of Gainesville, aforesaid, the 
lith day of June, 1881. 3 
[sEAL.] (Signed) P. H. LANIERS, 7 
Notary Public. 
Protest, $2.50; notices, $1.50; total, $4.00. ab 
8 Filed Nov. 23, 1881. Cie 
(Signed) A. J. HOUSTON, Clerk. | fu: 
(Endorsement on petition :) No. 206. Cir. ot. George Adams 
Burke-& Bro. vs. J. P. re et al. Original petition. Filed 
Nov. 23, 1881. (Signed) A. J. Houston, clerk. (Signed) Crawford 
& Smith, att’ys for pl'ffs. 
“Original Answer Mulhall & Scaling.” — 
In U. S. Cireuit Court at Dallas. 
Georce Apams, Burke & Co. = 
v8. No. 206. 10 
J. P. Apprneton e al. 


Now come the def’ts, Mulhall & Scaling, and demur to the answer 
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of codef’ts, J. P. & Z. T. Addington, and say the same presents no 
defence to plaintiffs’ cause of action. Wherefore judgment is prayed, 
. 


(Signed) BARKSDALE & WILLIAMS, 
Att’ys for said Def , Mulhall & Scaling. 


For special exceptions said def is say that said codef’ts’ answer is 
vague and indefinite and presents no defence. Whereupon they 
pray judgments, &c. 

(Signed) BARKSDALE & WILLIAMS, 
Attys for Def ia, Mulhall & Scaling. 


For answer said def’ts deny all and singular the allegations in co- 
def’ts’ answer, and demand proof thereof, &c. 
(Signed) BARKSDALE & WILLIAMS, 


Att’ys for Def'ts, Mulhall & Scaling. 


Said def is further answer and say that they are endorsers merely 

of the note sued on, and that their codef’ts are the principals there- 

in. Wherefore they pray that the question of their liability 

9 as such endorsers may be tried, and in the event of a finding 

of the fact in their favor that the court, by its judgment, or- 

der and direct the marshal to levy execution first upon the property 

of my codef’ts, as required by tne law in such cases, and will ever 

ray, 
K (Signed) BARKSDALE & WILLIAMS, 
Att’'ys for Mulhall & Scaling. 


(Eudorsoment ) No. 206. Geo. Adams, Burke & Co. vs. J. P. 
Addington et al. Original answer of Mulhall & Scaling. Filed 
Jan. 23, 1882. (Signed) A. J. Houston, clerk. 


“1st Amended Original Answer J. P. & Z T. Addington.” — 


In U. S. Circuit Court at Dallas. 
Geo. Abus, BuRKE & Bros. vs. J. P. Appixerton e al. 


Now cume J. P. Addington & Z. T. Addington, defendants in the 
above-entitled cause, and pray the judgment of the court of the suffi- 
ciency of plaintiffs’ petition to require of defendants any other or 
further answer. 

(Signed) C. L. POTTER & 
SAWNIE ROBORTSON, 
Att’ys for said Df dia. 


And the said defendants, further answering, deny all & singular 
the —, contained in plaintiffs’ petition, & demand strict 
roo 

: And for 7 answer herein the said defendants deny that they 
ever made & delivered the note declared upon in laintifie? petition ; 
the said defendants deny that they ever delivered the said 

10 note to the payees named therein, or to any other person, or 
that they ever authorized any one else to deliver, negotiate, 
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or put in circulation the said note; aud they aver that the said note 
is neither the act or deed of either of defendants, or of them jointly. 
On the contrary defendants aver that possession of said note, with- 
out the fault or neglect of defendants, was illegally, fraudulently, 
and without the knowledge or consent of defendants, obtained by 
one Jos. Mulhall, one of the frm of Mulhall & Scaling, named as 
pavees in said note, and by him the said note was fraudulently & 
without authority put in circulation ; that there was never any con- 
sideration for the execution of said note; all of which the said 
defendants are ready to aver & prove. 
(Signed) C. L. POTTER, 
SAWNIE ROBERTSON, 
Attys for d Df dt. 


J. P. Addington, being duly sworn, deposes & says that the ſore- 
going pleas of non est factum & want of consideration are true. 


(Signed) J. P. ADDINGTON. 
Subscribed & sworn to before me, this Jan’y 23, 1882. 
(Signed) A. J. HOUSTON, 


Clerk U & Cir. C’t, Dallas, Texas. 


And the said defendants, further answering, show that the said 
plaintiffs herein obtained said note without consideration colorably, 
after maturity, and with notice that defendants had never executed 
or given currency to said note, and that there was no consideration 
therefor. 

And the said defendants, further answering, show that if 
11 he said plaintiffs have obtained said note in such wise as to 
be able to recover upon it over defendants’ pleas. aforesaid, 

then defendants aver : 

Ist. That said plaintiffs obtained said note in payment of or as 
collateral security for a debt due by the payees of said note to them, 
which said debt is less in amount than the principal and interest 
upon said note, and that they ought not to recover of defendants 
more than the amount of their said demand against the said payees. 
_ 2d. The said defendants show that said Mulhall & Scaling, payees 
in said note, & indorsers thereof,are liable upon said note in advance 
of defendants, and execution should first run inst them; and 

3d. The said defendants further show that said firm of Mulhall 
& Scaling are liable to them for such sum as they may be required 
to pay plaintiffs upon said note. 

And defendants pray that in the event of any recovery herein 
against them by plaintiffs that execution be directed to be issued & 
levied first against the said firm of Mulhall & Scaling, and that the 


judgment to be rendered herein provide for the subrogation of 


defendants to the rights & judgment of plaintiffs for whatever sum 
defendants may be required to pay upon said note or judgment, & 
defendants will ever pray, &c. 
(Signed) C. L. POTTER & 
SAWNIE ROBERTSON, 
Ait s for s'd Df ta. 
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12 dorsements:) No. 206. Geo. Adams, Burke & Co. vs. 
J. P. Addington t al. Ist amended original answer. Filed 
Jan’y 23, 1882. (Signed) A. J. Houston, clerk. ' 
“ Bills of Exception No. 1.” 
In U.S. Circuit Court, at Dallas. 
Geo. ApAms, BurKE & Bros. 


* 


v8. No. 206. 
J. P. ADDINGTON et al. 


Be it remembered that when the above cause was called for trial, 
on Jan’y 23, 1883, the plaintifis having announced ready for trial, 
the defendants, J. P. & Z. T. Addington, announced not ready, and 
thereupon presented their sworn application for continuance, hereto 
attached as Exhibit “A,” and upon su ion of the court the said 
defendants stated, as shown by Exhibit B hereto, what they pro- 
posed to prove by the absent witness, G. W. Barefoot, and thereupon 
the court held that such application should be granted, unless plain- 
tiffs & the defendants, Mulhall & Scaling, would admit the facts 
proposed to be proved by said witness, as contained in the Ist, 3d, 
& 4th paragraphs thereof; the plaintiffs thereupon discontinued 
their said suit as to the defendants, Mulhall & Scaling, to which de- 
fendants Addingtons objected, on the ground that plaintiffs’ said 
action could not dispose of the formed issues between said two sets 
of defendants, & that such action would prejudice defendants in 
their rights in said cause if plaintiffs’ action was given the effect 
aforesaid. Their objections were overruled, the court directing that 

such discontinuance should be without prejudice to defend- 
13 ants' rights intersese in any other suit; to which ruling de- 

fendants excepted, and thereupon defendants’ application for 
continuance was overruled upon plaintiffs agreeing that the 4th 
paragraph of said Exhibit B should be admitted as true, if plaintiff 
introduced Jos. Mulhall as a witness; to this ruling defendant- ex- 
cepted ; and this bill of said several exceptions is allowed & ordered 
to be made part of the record herein. 

(Signed) DON A. PARDEE, Judge. 


(Endorsement:) No. 206. Geo. Adams, Burke et al. vs. J. P. Add- 
ington et al. Bill of — No. 1. Filed Jan’y 24, 1883. 
(Signed) A. J. Houston, clerk. 


Exnimr A.“ 
In U. S. C. C., at Dallas. 
Geo. Apams, Burke & Bro. vs. J. P. AppixGtos e al. 


Now comes defendants, J. P. & Z. T. Addington, & move the court 
for a continuance of the above cause for want of the testimony of 
G. W. Barefoot, a material witness for said defendants in said cause, 
who resides within one hundred miles of the city of Dallas, to wit, 
at Montgomery, Texas, and for whom defendants have had sub- 
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poœnas duly issued on, to wit, Nov. 16, 1882, and the same was served 
on said witness on, to wit, Nov. 18, 1882, and the fees of said witness 
& his mileage were duly tendered him ; said witness was in attend- 
ance upon the court at this term from the 14 of Jan’y, 1883, until 
the 18 day of said month, and then departed without the procure- 
ment or consent of defendants; that on the 19 day of Jan y. 1883, 
defendants applied for attachment for said witness, and the 
14 said witness is not present, but is absent without the procure- 
ment or consent of defendants; said witness’ testimony is 
material to defendants in said cause and cannot be had from any 
other source now attainable by defendants, nor attainable since said 
Barefoot left the court at this term. Defendants expect to have said 
testimony at the next term of the court, & this application is not 
made for delay, but that justice may be done. Wherefore, &c. 
(Signed) J. P. ADDINGTON. 


Sworn to before me, this 23rd day of January, 1883. 
(Signed) A. J. HOUSTON, Clerk. 


(Endorsements :) 206. Defendant's application for continuance. 


Filed Jan’y 23d, 1883. (Signed) A. J. Houston, clerk. 


Exarsit “ B.“ 


Facts which defendants Addingtons expect to be able to prove by 
the absent witness, G. W. Barefoot: 

Ist. That in the month of September, 1880, the defendant, Jos. 
Mulhall, proposed to give him, witness, a rebate of ten doll’s per car 
on shipments of cattle from Gainesville, Texas, to Chi . 

2d. That during the year 1880 defendant Mulhall held out to 
the public that defendants Addingtons were but the agents of Mul- 
hall & Scaling, & not their partners, in the business carried on by 
defendants at Gainesville, Texas, and that this was the general un- 

derstanding in Gainesville & Cook & Montague counties. 
15 3d. That Jos. Mulhall, in conversation with said witness, 
never claimed that defendants Addingtons were indebted to 
Mulhall & Scaling in above the sum of seventeen thousand dollars. 
4th. That after the date at which it is now claimed that defend- 
ants, Mulhall & Scaling, endorsed & delivered the note sued on to 
plaintiffs the said Jos. Mulhall claimed to be the owner & holder of 
said note, and that this was after the maturity of the note sued 
upon. . 

Sth. That defendant Mulhall resided, during the year 1880, at 
Gainesville, Texas; that witness also spent there & has since a large 
part of his time in Gainesville, Texas, and that Jos. Mulhall’s repu- 
tation for truth & veracity in said neighborhood is bad. 


J. P. Addington, being sworn, states that he expects to prove the 
foregoing facts by the witness, G. W. Barefoot. 
(Signed) J. P. ADDINGTON. 
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Subscribed and sworn to before me, this 23rd day of January, 


(Signed) A. J. HOUSTON, Clerk. 


(Endorsement :) 206. Filed Jan’y 23, 1883. (Signed) A. J. Hous- 
ton, clerk. 


2 “Bill of Exceptions No. 2.” 
In U. S. Circuit Court at Dallas. 
Gro. Apams, Burke & Bro. 
hu 206. 


vs. 
J. P. AppineTon e al. 


Be it remembered that on the trial of the above cause the defend - 
ants offered to prove by the witnesses, Looney and G. W. Barefoot 
(the statement of what the latter would oye in paragraph 4 of Ex- 

hibit “ B” to bill of exceptions No. 1, being considered as 
16 the testimony of the witness if — that aſter the ma- 

turity of the note sued upon ſor Mulhall one of the pa 
of said note claimed to be the owner & holder of said note, by 
said Looney that said Mulhall claimed to have said note in his pos- 
session, and to this proof plaintiff objected, and the court sustained 
the objections, & excluded the testimony on the ground that defend- 
ants’ — 45 ’s testimony, as contained in bill of exception No. —, 
having failed to show that plaintiffs were other than holders for 
value by purchase before maturity of the note sued on, the said testi- 
mony was irrelevant. And to this ruling defendants excepted, and 
this — 7 of said exception is allowed & ordered filed as a part of the 
record. 

By the Court: The proof in the case by the plaintiffs, — the 
defendants’ own testimony, showed that the plaintiffs acquired the 
note sued on before maturity. As the testimony offered was as to 
whether plaintiffs had acquired the note at all, and was as to the 
declarations of one not a party nor witness, and as the witnesses 
were absent and could not be cross-examined, the evidence offered 
was held irrelevant and immaterial. 

(Signed) DON A. PARDEE, Judge. 


(Endorsements:) No. 206. Geo. Adams, Burke & Bro. vs. J. P. 
Addington et al. Bill of exception No. 2. Filed Jan’y 24, 1883. 
(Signed) A. J. Houston, clerk. 

“ Bills of Exception No. 3.” 
In U. S. Circuit Court at Dallas. 
Geo. ApaMs, BurKE & Bro. 


vs. 

J. P. Abp moro e al. 

17 Be it remembered that on the trial of the above cause the 

defendants requested the court to charge the jury as follows: 

1st. That if the jury believe from the evidence that the note sued 
2—272 


ya 206. 
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upon was without consideration or obtained from defendants by the 
payees by fraud, and was subsequently indorsed & delivered by said 
payees to the plaintiffs before maturity for value, then both the 
payees & makers would be bound to plaintiffs upon said note, but 
the payees would be the principal obligors, and the plaintiffs, having 
dismissed as to them after bringing them into court, cannot recover 
in this suit against the defendants, who, — the hypothesis stated 
in this charge, would be only secondarily liable. 

2d. The note offered in evidence, & which is the basis of this suit, 
is not negotiable by law, and if there was no consideration for the 
note sued on, or if obtained from defendants’ possession without any 
purpose on their part to deliver it as a note or 2 it in circulation, 
then the plaintiffs cannot recover, & you should find for defendants. 

3d. The contract to pay attorneys’ fees embraced in the note sued 
upon is not by law negotiable, and if the said note was procured by 
the payees without consideration or fraudulently the plaintiffs can 
only recover the principal & interest due upon said note & protest 
fees, & no more. ‘ 

4th. The purchaser of negotiable paper takes the risk of its not 

having been made by the maker, & delivery is a part of such 
18 making as is necessary to a valid note. If one of the makers 
put this note into the hands of one of the payees, but without 
any — — to deliver it as a note, whether the makers are liable or 
not depends upon whether they were gy, any negligence in al- 
lowing the paper to escape into circulation. Negligence is doing some- 
thing which, under the same circumstances, a prudent he would 
not have done, or omitting to do something which should have been 
done. In the light of this definition you are to determine whether 
the defendants in their-transaction with Mulhall were guilty of neg- 
ligence. If they were the plaintiffs should recover; otherwise not. 
6th. If under the charges given the plaintiffs are to recover in 
this suit as innocent purchasers, the burden of proof that they are 
such is upon them. 

All of which instructions the court refused, & to this action of the 
court defendants excepted. And the testimony is the case being as 
follows: It was proved upon the trial that the note in plaintiffs’ 
petition was signed by defendants, and that it was obtained from 
them by Jos. Mulhall, one of the payees, by fraud & without consid- 
eration, and was then before maturity negotiated & delivered to plain- 
tiffs before maturity in payment of a debt due by Mulhall & Scaling 
to plainti laintiffs at the date of receiving the said note having 
no notice of the fraud & want of consideration aforesaid.” 

The court instructed the jury substantially as follows 

19 (after stating the nature of the suit and the defences): “That 
the making of a note such as to entitle an innocent holder to 
recover was accomplished by its being signed by the maker & de- 
livered to the payee regardless of the purpose of the delivery ; that 
plaintiffs were innocent holders of the note if they obtained it for 
value before maturity without notice of the defences claimed against, 
and that if plaintiffs acquired the note for value and before maturity 
the burden of proof as to such notice is upon the defendants.” To 
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this charge of the court the defendants excepted on the ground that 
the 4th special instruction asked should have been given on the is- 
sue as to defendants’ liability at all, and that the 6th special instruc- 
tion should have been given as to the burden of proof. 

And this bill of said exceptions is allowed & ordered filed as part 
of the record in said cause. 


(Signed) DON A. PARDEE, Judge. 


Endorsement :) No. 206. Geo. Adams, Burke & Bro. vs. J. P. 
Addington eal. Bill of exception No. 3. Filed Jan’y 24, 1883. 
(Signed) A. J. Houston, clerk. 


“Judgment.” ° 
JANUARY 24, 1883. 


Grondk ApamMs, BurRKE and BROTHER 
No. 206. 


v8. 
J. P. and Z. T. Appineton and MULHALL and ScALIne. 


This day, this case being called, came the parties in person and 
by their attorneys, and the plaintiffs, Geo. Adams, Burke and Brother, 
announced themselves ready for trial, and the defendants, Mulhall 

and Scaling, also announce themselves ready for trial, and 
20 the defendants, J. P. and Z. T. Addington, announce them- 

selves not ready for trial, and thereupon submitted their ap- 
plication for continuance to the court, pending the consideration of . 
which the plaintiffs asked leave of the court to discontinue their 
suit as to Mulhall and Scaling, upon which the court allowed the 
plaintiffs, George Adams, Burke and Brother, to discontinue their 
suit as to Mulhall and Scaling, but without prejudice to any of the 
rights or equities existing between the defendants, Mulhall and 
Scaling, and their codefendants, J. P. and Z. T. Addington. And 
the court then overruled the application of defendants J. P. and Z. 
Addington for continuance; and thereupon came a jury of good 
and lawful men, to wit, W. C. Petty, R. J. Patton, J. W. Baird, J. I. 
Williams, J. D. Carroll, E. J. Ricks, G. W. 8 C. R. 
Miller, Eli Bradley, A. G. Leffle, W. O. Dibold, and A. H. Reat, wh 
being duly empanneled, sworn, and charged, as the law directs, an 
after having heard the pleadings of the parties, the testimony of 
the witnesses and the argument, and having received the charge of 
the court, retired to consider of their verdict, and afterwards re- 
turned into open court the following verdict, to wit: “ We, the jury, 
find a verdict in favor of plaintiffs—one note, ten thousand eight 
hundred and ninety-one and por, $10,891.67, interest on same for 
one year seven and one-half months, at 12 per cent., $2,123.87; ten 
per cent. attorney’s fee on face of note, $1,089.16; total, $14,104.70. 

“(Signed) J. W. BAIRD, Foreman.” 


It is therefore considered and adjudged by the court that 

21 the plaintiffs, George Adams, John C. Burke, and James C. 
Burke, in their firm name of George Adams, Burke and 
Brother, do have and recover of the defendants, J. P. Addington 
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and Z. T. Addington, the said sum of fourteen thousand one hun- 
-dred and four dollars and seventy cents, together with interest 
thereon atthe rate of twelve per centum per annum from the date 
of the rendition of this judgment, and all costs of suit, for which 
let execution issue. It is further ordered by the court that exo- 
cution issue inst the parties, respectively, in favor of officers 
of court, for all costs incurred by them. | 


“ Writ of Error Bond.” 
Supreme Court of United States. 


J. P. Appixcton & Z. I. AppINGTON vs. Geo. ApAMs, BuRKE & Bro. 


Know all men by these presents, that we, J. P. — — & Z. 
Addington, as principal, & and as sureties, are held & firmly 
bound unto George Adams, Burke & Bro., a partnership composed of 
Geo. Adams, James C. Burke, and Jno. C. Burke, in the sum of twenty- 
five thousand dollars ($25,000), to be paid to the said George Adams, 
Burke & Bro., their executors, or administrators; to which pay- 
ment, well & truly to be made, we bind ourselves & each of us, 
jointly & severally, and one & each of our heirs, executors, & 
administrators, firmly by these presents. 

Sealed with our seals & dated this January 25, 1883. 


Whereas the above-named J. P. Addington [and] Z. T. Ad- 

22 dington have presented a writ of error to the Supreme Court 
of the United States to reverse the judgment rendered in 

the suit of George Adams, Burke & Bro. vs. J. P. Addington & Z. 
T. Addington, in the circuit court of the United States for the 
northern district of Texas, at Dallas, on January 24th, 1883. for the 
sum of fourteen thousand one hundred & four p dollars and all 
costs of suit: Now, condition of this obligation is such that if the 
above-named J. P. Addington & Z. T. Addington shall prosecute 
their said writ of error to effect and answer all damages & costs if 
they shall fail to make good their plea, then this obligation shall 
be void ; otherwise, the same shall & remain in full force & 


virtue. | 

Signed) J.P. ADDINGTON. [seat] 
Signed) Z. T. ADDINGTON. [seat 
(Signed A.J. ADDINGTON. [seat 
— JNO. H. STONE. SEAL. 
Signed R. S. ROLLINS. SEAL. 

Signed E. T. MORRIS. SEAL. 
Signed) L. G. CAIRNS. SEAL. 


Tue State or Texas, County of Cooke : 


I, J. F. — 5 clerk of the district court within and for the county 
of Cooke, in the State of Texas, do hereby certify that A. J. Adding- 
ton, John H. Stone, R. S. Rollins, E. T. Morris, and L. G. Cairns, 
the sureties on the above and foregoing bond, and whose genuine 

signatures a r thereto, are solvent and worth the amountof 
23 said bond, and that I would unhesitatingly accept and approve 


J. P. AND z r. ADDIKGTON vs. GEO. ADAMS, BURKE 4 BRO. 13 


a hond with said — as sureties and for said amount of 
twenty-five thousand dollars if offered to me for approval. 

Given under my hand and seal of office, at office in Gainesville, 
Texas, on this 25th day of January, A. D. 1883. 

(Signed) J. F. LILLY. — 
Clerk of the District Court, Cooke County, 

(Endorsement :) Bond for super-deas in the within cause having 
been fixed by the court at the sum of twenty-five thousand dollars, 
I hereby approve & order the within bond for said sum to be filed 
this January 30, 1883. (Signed) A. P. McCormick, U. S. dist. judge. 
No. 206. J. P. & Z. T. Addington, plaintiff- in error, vs. George 
Adams, Burke & Bro., defendants in error. Bond on writ of error. 
Filed Jan’y 30th, 1883. (Signed) A. J. Houston, clerk. 


24 UnirTep Srarzs OF AMERICA, 88: 


The President of the United States to the judges of the circuit court 
of the United States for the northern district of Texas, Greeting: 


Because in the records and 8 and also in the rendition 
of a judgtment of a plea, which is in the said circuit court before 
you, between George Adams, Burke and Brother and J. P. and Z. T. 
Addington, a manifest error hath happened to the great damage of 
the said J. P. and Z. T. Addington, as by their complaint appears, 
we, being willing that the error, if any hath been, should be duly 
corrected and full and y justice done to the ies aforesaid in 
this behalf, do command you, if judgtment be thereon given, that 
then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that you may have the same at Washington on the first Monday in 
October next in the said Supreme Court to be then and there held, 
that, the records and proceedings aforesaid being inspected, 
25 the said Supreme Court may cause further to be done therein 
to correct that error, what of right and according to the laws 

and customs of the United States should be done. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 


said Supreme Court, the 30th day of January, A. D. 1883. 
[Seal of the U. S. Circuit Court Northern Dist. Texas, Dallas.] 
A. J. HOUSTON, 


Clerk of Circuit Court for the Northern District of Texas, at Dallas. 

[Endorsed :] No. 206. In U. S. circuit court, Dallas, Texas. J. 
P. and Z. T. Addington, plaintiffs in error, vs. Geo. Adams, Burke & 
Bro., defendants in error. I hereby certify that this writ of error 
herein was lodged with me this day by plaintiffs in error for service 
upon defendants in error this 30th day of January, 1883. A. J. 

clerk U. S. circuit court for the northern district of Texas, 
at 


26 Unrrep States or AMERICA, 88: 


To George Adams, Burke & Bro., Greeting: 
You are hereby cited & admonished to be & appear at a Supreme 
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Court of the United States to be holden at Washington on the first 
Monday of October next, pursuant to a writ of error filed in the 
clerk’s office of the circuit court of the United States for the northern 
district of Texas, wherein J. P. & Z. T. Addington are plaintiffs and 

u are defendants in error, to show cause, if any there be, why the 
judgment in the said writ of error mentioned should not be corrected 
& speedy justice should not be done the ies in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court of the United States, this January 30, A. D. 1883. 

A. P. McCORMICK, 
U& Dist. Judge. 

Untrep States OF AMERICA, 88: 


Phil. B. Miller, being sworn, states that he has this day delivered 
to L. F. Smith, one of the attorneys of record for George Adams, 
Burke & Bro. in their suit against J. P. & Z. T. Addington, said L. 
F. Smith being one of the law firm of Crawfords & Smith, a true copy 


of the foregoing citation in error. 
PHIL. B. MILLER. 


Subscribed & sworn to before me, this Jan’y 30, 1883. 
A. J. HOUSTON, 
Clk U. S. Circuit Court Northern District of Texas, at Dallas. 


27 [Endorsed :] No. 206. J. P. & Z. T. Addington, pl'ffs in 
error, vs. Geo. Adams, Burke & Bro.,d’f’dts in error. Citation 
in error. Filed Jan’y 30, 1883. A. J. Houston, clerk. 


28 Clerk’s Certificate. 


United States of America, Northern District of Texas, at Dallas. 


I, A. J. Houston, clerk of the United States circuit court for the 
northern district of Texas, at Dallas, do hereby certify that the fore- 
going twenty-two & 1 pages contain a full, true, and correct tran- 
script of the original petition,” Mulhall & Scaling’s original an- 
swer, J. P. & Z. T. Addington (d’f’ts’) Ist amended, original answer, 
bill of exceptions numbers 1, 2, 3, the judgment of the court, the 
bond for writ of error and the originals of the error and citation in 
error in case No. 206, law, on the docket of said court, and styled 
George Adams, Burke & Bro. vs. J. P. Addington et ul., all of which 
appears from the records of said court. | 

n testimony whereof I have hereunto affixed the seal of said 
court, at Dallas, Texas, and the signature of the clerk thereof, this 
4th day of August, A. D. 1883. 

[Seal of the U. S. Circuit Court Northern Dist. Texas, Dallas. ] 


A. J. HOUSTON, 
Clerk of the United States Circuit Court for the 
Northern District of Texas, at Dallas. 


Endorsed on cover: N. Texas, C. C. U. S. No. 272. J. P. and Z. 
T. Addington, plaintiffs in error, vs. George Adams, Burke and 
Brother. Filed 5th September, 1883. 
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IN THE SUPREME COURT OF THE UNITED STATES, 
October Term, 1885. 


J. P. and Z. T. ADDINGTON, Plaintiffs in Error, 
58. 
GEO. ADAMS, BURKE & BRO. 
No. 272. 


BRIEF OF PLAINTIFFS IN ERROR 


Statement of the Case. 


On the 23rd day of November, 1881. the Defendants in 
error, brought suit in the Circuit Court for the Northern Dia- 
trict of Texas, at Dallas, against Plaintiffs in Error, J. P. and 
Z. T. Addington, residents of Cooke county, Texas, as the 
makers of a promissory note for the sum of Ten Thousand 


3. 


Eight Hundred and Ninety-one and 67 100 Dollars, with in- 
terest ani attorney’s fees, and against Mulhall & Scaling, 
residents of St. Louis, Missouri, as indorse:s of said note. 
Defendants in Error alleging purchase of note from Mulhall 
& Scaling for value before maturity and indorement by them. 
Plaintiffs in Err r answered under oath, by plea of non est 
factum and failure of consideration; also that the Defend 
ants in Error obtained said note without consideration, color. 
ably after maturity and with notice of defenses, etc , and 
also, if Defendants in Err er were such innocent purchasers of 
said note, as to mate Plaintiffs in Error liable to them on the 
same, by reason of the manner in which they obtained the 
note, et ., yet they would only be liable secon‘arily or after 
Mulhall & Scaling, and that said Mulhall & Sealin : v ere lia- 
ble to Plaintiffs in Error. in whatever sum they should be 
compelled to pay, by reason of said note to the Defendants 
in Error, as such innocent holders. and prayed to be pro- 
tected by the judgment of the court. and to be subrogated to 
the rights of the Defendants in Error. under said jndgment for 
whatever sum (they) so paid out on the same. Mulhall & Scal- 
ing filed a separate answer in «hich they excepted both gen- 
erally and specially. to the ans ver of Plaintiffs in Error. and 
then joined issue with them, denying their allegations and 
specially pleading their suretyship by reason of the indorse- 
ment of said note, etc. (Rec. Pages 1, 2, 5 and 6.) 

With the pleadings in this condition, the case was called 
for trial in the Circuit Court, Jam ary 23d, 1883. The De. 


4. 


fenden{s in Error. announced ready for trial, Plaintiffs in Er- 
ror not ready. and filed their application for a continuance 
which was held valid by the court unless the truth of the 


facts therein stated, be admitted by the Defendants in Error 
and Mulhall & Scaling. This they declined to do, and the 


Defendants in Error, over objection of Plaintiffs in Error, 
discontinued the suit as to Mulhall & Scaling. 

The caus was then tried as to Plaintiffs and Defendants in 
Error, and resulted in a verdict and judgment in favor of 
Defendants in Error, for the full amount of said n-te, interest 
and attorneys’ fees, from which this writ of error is prose- 
cuted, bills of exce tions being reserved to the rulings of the 
court ui on the material points. 


First Error Urged. 


* 


It was error in the court to permit the dismissal of the 
cause as o Mulhall & Scaling, after all p urties had submit- 
ted to the jurisdiction of the court, and joined is: ue upon the 
merits of the controversy, as to the execution of the note, its 
want of consideratio:, and the manner in which it was ac- 
quired by Defendants in Error. 


BRIEF OF ARGUMENT. 


The suit wasa joint one, against all of the Defendants 
(Rec. p pland 2.) Residence of Pl intiffs in Error was al- 
leged to be in Cooke county, Texas, und of Mulhall & Seal - 
ing at St. Louis, Mo. Plaintiffs in Error answered, putting in 


5. 


issue the execution of the note, the want of consideration, 
and also alleging Mulhall & Scaling’s liability to them in case 
they were held liable to Defendant’s in Error, and, asking 
judgment first against them and for subrogation, etc. (Rec. 
pp 5 and 6.) Mulhall & Scaling voluntarily came in and 
joined issue with Plaintiffs in Errorin behalf of Defendants 
in Error. (Rec. pp 5.) | 
Plaintiffs in Error sought a continuance for evidence to 
a prove their defenses. Defendants in Error relying solely 
5 upon their claim of innocent purchasers, were permitted to 
dismiss as to Mulhall & Scaling over objections of Plaintiffs 
in Error. and procee i to trial as to the other Defendants. 
(See Rec. pp 7 and 8, Bill of Exceptions No.1.) Upon the trial 
it was proven that the note sued on was obtained from Plain- 
tiffs in Error by fraud and without consideration. (Rec. pp 
10, latter part of Subdivision 18, Bill of Exception No. 3.) 
Thus, at the instance of Defendants in Error, the party com- 
mitting the fraud was permitted to go hence and reap the 
fruit of his iniquity, while the Plaintiffs in Error paid the 
consequences without being permitted to recover over against 
4 the party defrauding them and without being subrogated to 
a the rights of Defendants in Error after the payment of the 
Judgment. Upon the right to dismiss as to one or more de- 
fendanta, the Revised Statutes of Texas provides as follows: 
Led /259-“The Court may permit the plaintiffs to discontinue his suit 
as to one or more of several defendants who may have been 
served with process, or who may have answered, when such 


6. 
* | 
discontinuance would not operate to the prejudice of the 
other defendants; but no such discontinuance shall in any 
case, be allowed as to a principal obligor except in the cases 
provided for in Article 1257.” 

Article 1257 reads: “Where a suit is discontinued as to 
principal obligor, no judgment can be rendered therein 
against an indorser, guarantor, surety or drawer of an ac- 
cepted bill, whois jointly sued, unless it is alleged and 
proven that such principal obligor resides beyond the limits 
of the State or in such part of the same that he cannot be 
reached by the ordinary process of law, or that his residence 
is unknown and cannot be ascertained by the use of reason- 
able diligence, or that he is dead or not, or actually or noto- 
riously insolvent.” | 

Article 1256 reads: “Where there aré several defendants 
in a suit, and some of them are served with process in due 
time, and others not so served, the plaintiffs may either dis- 
continue as to those not so served, and proceed aguinst thoee 
that are, or he may continue the suit until the next term of 
the Court, and take new process against those not served ; 
and no defendant against whom any suit may be so discon- 
tinued shall be thereby exonorated from any liability under 
which he was, but may at any time be proceeded against as 
if no such suit had been brought and no such discontinuance 
entered.” | 

Article 1259 is an addition to the Old Statutes and was 
added in 1879. The decisions in Texas upon this question were 


a 


T. 


under an Article almost literally the same as Article 1256. 
What is meant by the term “without prejudice” as used in 
Article 1259? If Mulhall & Scaling resided in St. Louis, the 
courts of Texas last jurisdiction of their persons as soon as 
the suit was dismissed as to them and the direction of the 
Court below thit it should be without prejudice, could not 
effect the amount of extra costs, expenses and trouble of 
bringing a new suit by Plaintiffs in Error against them in St. 
Louis, Mo., besides the fearful consequences «f delay and be- 
ing forced to pay a judgment of the size of this before judg- 
ment could be obtained against the wrong-doer. A dismis 
sal could not be said to be without prejudice, that worked the 
hardships of thisone. See:— 


Second Error Urged : 


The issue being as to who was the true principal in the 
cause, it was error for the court to permit a discontin- 
uance as to Mulhall & Scaling without a compliance with 
Article 1257, Revised Statutes of Texas. Supra. And 
the Plaintiffs in Error hiving sought affirmative relief as to 
such defendants, the court could not deprive them of the 
same by a mere dismissal as to them at the request of De- 
fendants in Error. 


8. 


BRIEF OF ARGUMENT. 


No proof was made as to the residenc : of Mulhall & Scal- 
ing and no pleading or proof as to insolvency or other pro- 
visos of the Statutes. (Rec. pp 10.) If Mulha'l & Scaling 
hai sold and indorsed a forged or invalid note to Defendants 
in Error, the indorsers would be primarily liable thereon and 
if Plaintiffs in Error were liable on the same by reason of the 
innocence of Defendants in Error, it was only a secondary 
liability, or in the character of surety : 


ist Daniel on Neg. Instruments, Edition of 1878, page , Sec’s 668, 672, 
673 and 674. we x | 
. 
E iwards oa 
Ou 


Chitty on Bills, 18 Am. Ed. 
Notes, See. 
vs. Bickle, A Grat. and authorities there cited. 


Parsons on Notexnand Bil 
Bilis, 


And, in Texas, the en ire issue could be tried in one cause 
and all parties protected by thes me judgment. Subroga- 
tion of the surety, in Texas, is provided for as follows: “Art. 
3664 (R. S. of Texas): When any person being surety in any 
undertaking whatever, shall be compelled 10 pay any judg- 
ment or any part thereof, or shall make any payment which 
is app ied on such judgment by reason of such suretyship, the 
said judgment shall not be discharged by such payment, but 
shall remain in force for the use of such surety, and shall be 
considered as assigned to such surety together with all the 
rights of the creditor thereunder to the extent of the pay- 
ment thereon made by such surety and interest thereon; and 
such surety shall be entitled to have execution thereon in 
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the name of the creditor for the use of such surety against 
the principal debtor for the full amount of such payment and 
interest thereon and all costs, which execution shall be issued 


upon the application of such surety to the clerk, or court, as 


the case may be, and shall be levied, collected and returned 
as in other cases. | 
Third Error Urged : 

The note sued on was not negotiable, being burdened 
with a contract to pay attorney’s fees, and the same being 
invalid between the original parties, could not be enforced 
in this suit. | 

BRIEF OF ARGUMENT. 

It was provided in said note as follows : “In case of legal 
proceedings on this note, agree to pay ten per cent. 
of the amount for attorney's fees.” (Rec. pp 4.) The Plain- 
tiffs in Error requested the Court to charge the jury as fol- 
lows: The note offered in evidence and which is the basis of 
this suit, is not negotiable by law, and if there was no con- 
sideration for the note sued on, or if obtained from defen 
dants’ possession without any purpose on their part to deliver 
it as a note or put it in circul«tion, then the plaintiffs cannot 
recover, and vou should find for defendants.” The contract 
to phy attorney’s fees,embraced in the note sued upon, is not by 
law negotiable, and if the said note was procured by the pay- 
ees without consideration or fraudulently, the plaintiffs can 
only recover the principal and interest due upon said note 


9 10. 


and protest fees and no more; “ but the charges weredeclined. 
(Rec. pp 10, Sec. 2, Bill of Exception No. 3—and the con 
trary given.) This was an error that goes to the foun- 
dation of the action; and, further, the note, on its face, here 
shows to be incomplete and the blanks in the same would put 
any pradent man on inquiry as to its validity :— 


St. 227. 
Bank of New Windsor vs. N. C. 24. 
O Trenton vs. Grey. abun ae. 
2 Wis. 50. 
1 151; and 
anufactaring Co. va. Newman, 60 Md. 584. 


In this last case the 3 are ably reviewed and dis- 
cussed. Other cases hold the contract v ‘id and consequently 
not affecting the note. 


Fourth Error Urged: 

If the note was negotiable, the contract to pay attorney’s 
fees was not, and being void by reason of fraud and w nt of 
consideration, could not be recovered upon. Plaintiffs in 
error asked a charge. presenting this que-tion. Rec. pp 10, 
Argument under Third Error Urged.) Supra. See— 

Overton vs TayloreS Barr 348. 
Finn Error Urged: 

The pleading and the proof showing the invalidity of the 
note as between the original parties, for frau i and want of 
consideration. It was error to refuse to charge the jury that 
the burden of proving that t ey were ‘nnocent purchasers 
was on the Defe dants in Error. as requested by the Plain 
tiffs in Error. (Reo, pp 10.) 


11. 


N BRIEF. 

The Plaintiffs in Error requested this charge: “If under 
the charges given, the plaintiffs are te recover in this suit as 
innocent purchasers, the burden of proof that they are such 

is upon them.” | 
Renith ve. Sac county, Il Wail: 100. 
94 MoLean 98, ein Grat. 268. 


McCluntie vs. 
Bilis ist Daniel on Neg. 610 and 611 Sec. 4 
Byles on 22. on Instruments, p 


Siri Error Urged ; 
The Court erred in not submitting to the jury the ques- 
tion of the negligence of the Plaintiffs in Error in permitting 
the note in controversy to get into circulation. 
BRIEF. 

The Plaintiffs in Error plead non est factum. (Rec. pp 4 
and 5.) The proof showed that the note had been fraudu- 
lently put in circulation by one that Plaintiffs in Error had 
reason to trust, and their negligence in this regard was a 
gestion in the case. Plaintiffs in Error askei this charge: 
“The purchaser of negotiable paper takes the ris‘: of its not 
having been made by the maker, and delivery is a part of 
such making, and is necessary to a valid note. If one of the 
ma‘ers put this note into the hands of one of the payees, but 
without any purpose ta deliver it as a note, whether the 
makers are liable or not depends upon whether they were 
guilty of any nezligence in allowing the paper to escape into 
circulation. Negligence is doing something. which, under 
the same circumstances, a prudent person would not have 


* 12. 


done, or omitting to do something which should have been 
done. In the light of this definition, you are to determine 
whether the defendants in this transaction with Mulhall 
were guilty of negligence. If they were, the plaintiffs should 
recover; otherwise, not.“ (Rec. pp 10, Bill of Exception 
No. 3.) 

Bursoa vs. H Zi Mich. 415. 

— 

Many other authorities are reſered to in these cases not 
necessary to repeat here. 
Seventh Error Urged : 

I: waserror for the Court not to permit Plaintiffs in Error 
to prove by the witnesses, Barefoot and Looney, that Mulhall, 
of Mulhall & Scaling, had the note sued on in his possession, 
and cl imed to own it after its maturity, und after this suit 
was brought. (Rec. 9.) 

BRIEF. 

Defendants in Error claimed to be innocent purchasers of 
the note. Plaintiffs in Error offered to prove that Mulhall 
had possession of the same, claiming it after maturity. (Bill 
of Exception 2, Rec. 9.) The declaration of one in possesiion 
as to the character of such possession, are admisable in evi- 


dence. 


For the errors here noticed it is respectfally submitted 
—— the cause should be reversed and remanded fora new 


O. L. W 
SAWNIE RO N 


Attorneys for Plaintiffs in Error. 
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- IN THE 


Hapreme Court of the Auel States, 


OCTOBER TERM, 1888. 


J. P. um Z. T. ADDINGTON, 
Plaintiffs in Error. 
—v3.— 
GEO. ADAMS, BURKE & BRO., 
Defendants in Error. 
No. 272. 


BRIEF OF DEFENDANTS IN ERROR. 


The first and second errors assigned, both having 
reference to the ruling of the Court below in permit- 
ting a discontinuance of the suit as to Mulhall and 
Scaling. The payees and indorsers of the note sued 
on will be considered together. 


Mulhall and Scaling were sued as indorsers. 
were non-residents, and voluntarily entered their ap- 
pearance to the suit. The Addingtons, in their an- 
swer, insisted that by reason of the fraud in the in- 
ception of the note, they_were only secondarily liable; 


and that Mulhall and Scaling were liable over to 
them for any amount Which they might becompelled 
to pay. It was upon the issue thus raised between 
the Addingtons and Mulhall and Scaling that the ap- 
plication for a continuance was-based. The Adding- 
tons could not delay the suit of the plaintiffs below 
until the question of suretyship between themselves 
and Mulhall and Scaling could be tried. 


Article 3662 Revised Statutes of Texas is as fol- 
lows: “When any suit is brought against two or 
more defendants upon any contract, any one or more 
of the defendants being surety for the others, the 
surety may, upon a written statement of the matter 
being set out in his answer, cause the question of 
suretyship to be tried and determined upon the issue 
made for the parties, defendant at the trial of the 
cause, or at any time before or after the trial, or at a 
subsequent term, but such proceedings shall not de- 
lay the suit of the plaintiff.” 


Dawson vs. Hardy, 33 Tex. 


Mulhall and Scaling, being indorsers, need not 
have been sued in the first instance, and the practice 
in Texas is well established that where a defendant 
need not have been joined, or where it may be desira- 
ble to dismiss as to one of several defendants, and the 
liability of the defendants is such that an action can 
be maintained against the others without joining 


— . 
him, the plaintiff may enter a nolle prosequi as to him 
and have judgment against the other defendants. 

Shipman vs. Allee, 29 Tex., 20. | 

Cook vs. Phillips, 18 Tex., 31. 

Adams vs. Addington, 4 Woods, C. Ct. Rept. 393. 


* 


The case last cited is the case now before the 
Court, and was then before the Circuit Court upon an 
application for a new trial. 


To the third and fourth errors assigned, defend- 
ants in error submit, in reply, that in Texas promis- 
sory notes containing a stipulation for the payment 
of attorneys fees are valid and the note negotiable. 

Miner vs. Paris Exchange Bank, 53 Tex., 559. 

Roberts vs. Palmore, 41 Tex., 617. 

Washington vs. National Bank of Denton, 1885, 
not reported. 

Adams vs. Addington, 4 Woods, 390. 


This is the rule in most of the United States Cir- 
cuit Courts where the question has been raised. 
Howenstein vs. Barnes, 4 Dill, 484. 
Bank of British North America vs. Ellis, 6 Sawy, 
105. 
Wilson S. M. Co. vs. Moreno, 6 Sawy, 35. 


Adams vs. Addington, 4 Woods, 390. 


In the Merchants’ National Bank vs. Sevier, U. 
8. C. C. for the Eastern District of Arkansas, 14th Fed- 


—4— 
eral Reporter, 667, the Court held such a stipulation 
void. Circuit Judge McCrary, however, stated that in 
construing contracts made or to be performed in a 
State where a different rule had become established 
law, he might be inclined to abide the local adjudica- 
tions. 

In Howenstein vs. Barnes su pra the notesued on 
was executed in Kansas, but was payable in Missouri. 
Suit was instituted in Kansas. By the law of Missouri 
the note was not negotiable. In Kansas it was. 


The United States Circuit Court, in deference to 
the opinions of the Local Courts, held that the stipu- 
lation was valid and the note negotiable. 


I respectfully invite the attention of the Court to 
this case in 4 Woods, 390, and to the note to the Mer- 
chants’ National Bank vs. Sevier, 14 Federal Reporter, 
667, where a number of cases upon this question are 
collated. The State Courts are in irreconcilable con- 
flict. The weight of authority is in favor of the va- 
lidity of such stipulations. They are valid in Texas, 
and I respectfully submit that the recovery should 
not be less simply because the party sues in the Fed- 
eral rather than in the State Court. 


If the Court should be of opinion that the stipu- 
lation for attorney’s fees is invalid and can not be en- 
forced, in that event defendants here offer to remit 
the amount so awarded, to-wit, $1,089.16, and ask that 
the judgment be affirmed for the principal, $10,891.67, 


= a 


and interest, $2,128.87; total, $13,015.54. (See judg- 
ment, Rec. fo. 11. | 


The fifth and sixth errors assigned are immate- 
rial. There was no conflict in the testimony; that 
adduced by both parties showed that defendants in 
error acquired the note before maturity and for value 
without notice of any fraud in its inception. (Note to 
Bill of Exceptions No. 2, Rec., fo. 9; Bill of Exceptions 
No. 3, 6 Sub Div. Rec., fo. 10.) 


The seventh error is not supported by the record, 


It was not proposed to prove by the witness, Looney, 
as a fact that Mulhall had the note in his possession, 


but only that he claimed to have it. I respectfully 
ask that the judgment be affirmed. ! 


M. L. CRAWFORD, 
Attorney for Defendants in Error. 


JOHN R 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1887. 


No. 1121. 


THE CITY OF SHREVESPORT, LOUISIANA, PLAINTIFF 


. 
JOHN R. HOLMES. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE WESTERN DISTRICT OF LOUISIANA. 


INDEX. 


, 4 2 K 
for removal in No. 10 ä ise tebe 
0 3 
, . . 
,... 
Ve aces ctite Gunes cous 
—— —— ———— —Ej—— — 
for removal in No. 107. F eee 

Plea of prescription -..... ... .-..----.. .----- i 


BOGE 1n.cc coecas comes — — —— coc coe cesuesess 
Judgment - — — — —ä—öo neee ----=- 
Statement of facts — ose . 
Potition for writ of erver.... . 2... ..-- ..-. - 
Bond (copy) .----. ä— 
Citation (copy) ... ...--- ..-..--. ũ —(„.—[(ͤ1ẽ4—ß —— 
2 . — cnesimac cone cons coce esas saet ebees 
Agreements of counsel ..... -.. .... .-.. --. . 
Bond (original) —— —ä — 
Citation (original) — 


222 = „„ 


D . ]¶ . . miei 
, d . 8 
Writ of error (original) . caked 


ess sss (TAI b 


+ 


Jupp & Drone, Paixtrees, Wasuixcton, Ocroser 10, 1887. 


~ — — —— ̃ — — — 
0 


THE CITY OF SHREVEPORT, LOUISIANA, VS. J. X. HOLMES. 1 


1 P tots 


To the honorable the judges of the first judicial district of the State 
of Louisiana, holding sessions in and for the parish of Caddo: 


The petition of John R. Holmes, a resident of Galveston, Texas, 
& a citizen of the State of Texas, with respect represents that the 
city of Shreveport, a municipal corporation created by the State of 
Louisiana, situated in the parish of Caddo, in said State, and a 
citizen of said State of Louisiana, is justly indebted to him in the 
sum of one thousand dollars, with eight per cent. per annum interest 
—— from the Ist day of October, A. D. 1869, until paid, for 

is, viz: 

On the 3rd day of June, A. D. 1869, the said city, in order to raise 
means for making improvements on its streets, wharves, etc., through 
its council enacted an ordinance providing for the issuance of two 
hundred bonds of said city, each for the sum of one thousand dol- 
lars, bearing interest at the rate of eight per cent. per annum, payable 
to bearer ten years after date, and providing for levying and 
collecting annually a tax sufficient to pay the interest on said 
and also for a sinking fund out of which to pay said bonds as the 
matured, all of which will be seen by reference to an authen 
copy of said ordinance, hereto annexed as a part hereof, marked “A.” 

etitioner avers that thereupon said bonds were engraved, pre- 
pared, and signed by officers of said city in accordance with the 
uirements of said ordinance. 
2 etitioner avers further that subsequently and by various 
ordinances of its council said city provided for the improve- 
ment of its streets, avenues, wharves, etc., and particularly for the 
improvement of Commerce, Milam, Crockett, and Texas streets, 
Texas avenue, and of the wharf of said city, and entered into con- 
tracts with divers persons, among others, M. Baer, William Robson, 
D. J. Elder, the — — City Railroad Company, and with 
various other citizens and property-holders of said city, to have said 
ee made at a stipulated price, all of which is shown by 
authentic 1 of said ordinances and contracts, hereto annexed as 
part hereof. 

Petitioner avers the improvements and work so contracted for 
were made and was done by said contractors, were by said 
city, enured greatly to its benefit, and were well worth the amount 
which the city had bound itself to pay therefor. 

Petitioner avers further that the said city, in evidence of its in- 
debtedness for said work and improvements so as aforesaid done 
and made, issued and gave to the said M. Baer, Wm. Robson, D. J. 
Elder, the Shreveport Ger Railroad Company, and other citizens a 
number of said bonds so as aforesaid authorized by said ordinance 
of June 3, 1869, and among others, bond No. 54, of which a copy — 


hereto annexed and made part hereof. 
3 Petitioner avers that said bond originally issued to the 
— we City R. R. Co. was by said company transferred 
and assigned for a valuable consideration before maturity and in 


due — transactions; that for several years said 


2 THE CITY OF SHREVEPORT, LOUISIANA, vs. ts 


city paid to any holder of said bond the interest due thereon, and 
by many ordinances repeatedly recognized its indebtedness as herein 
set forth, and that he, your petitioner, acquired said bond for a val- 
uable consideration and is now holder and owner of same. 

Petitioner alleges that all the ordinances and contracts of the city 

- hereinbefore referred to were legally and properly enacted and en- 
tered into after full compliance with all the requirements of law. 

He avers further that the obligation of said city to pay its indebt- J 
edness as hereinbefore set forth was confirmed and fixed by the = 
charters of said city granted by the State of Louisiana A. D. 1871 + 
and A. D. 1878. 

Petitioner alleges amicable demand in vain, and that the city has: 
failed and refused to pay its indebtedness evidenced by said bond 
and remains indebted for the work done by said company as here- 
inbefore set forth, and that he (petitioner) is subrogated to all the 
rights and actions of said company against said city. 

Petitioner alleges further that the laws of the State of Louisiana, 
so far as — same had any bearing on or relation to the contracts 
hereinbefore set up and to the rights and obligations therefrom re- 

sulting, were, by — and operation of law, a part of 

4 eaid contracts, and there was an implied contract between said 
city and the contractors that in event of a failure on the part 

of the city to comply with the terms of said contract the obligations 
thereof might be judicially enforced through the means and by the 
remedies then existing. — 

Petitioner avers that the law of Louisiana at the date of said con- 
tract provided sufficient means and adequate remedy for the en- 
forcement of all rights thereunder arising, but petitioner all 
that article 209 of the constitution of Louisiana, adopted July 23, 
A. D. 1879, has impaired the obligation of said contracts by destroy- 
ing all remedies for the enforcement of same, in this, viz., by limit- 

ing municipal taxation throughout said State for all purposes what- 
ever to ten mills on the dollar of valuation. 

Petitioner avers it is claimed by said city that the entire revenues 
of the city under the operation of said constitutional limitation are 
not more than sufficient for its alimony, and petitioner avers that 
in consequence of such limitation no means exist under the law of 
Louisiana by which said city can raise funds wherewith to pay or 
be compelled to pay its just debts. 

Petitioner alleges said article 209, so far as it limits municipal tax- 
ation, is as to him null and void, because it violates the Constitu- = 
tion of the United States, which prohibits all States from passing 

any law impairing the obligation of contracts. 
5 Petitioner avers he is entitled to have said article 209 de- 
clared null and void, so that he may have a remedy by means 
of which to compel said city to pay its indebtedness to him. 

The premises considered, he prays the city of Shreveport be cited 
to answer hereto ; that, after all legal notices and delays, he have 
judgment against said city declaring said article 209 of the consti- 

tution of Louisiana — violation of the Constitution of the United 
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States, null and void, and condemning said city to pay him the 
sum and interest herein claimed, with costs. 

He prays for all orders and decrees necessary and for general relief 
in the premises. | 

He avers said bond was destroyed by fire, & therefore cannot be 


annexed* hereto. 
(Sig.) A. H. LEONARD, 4%. 


Petition for Removal. 
Tue Strate or Loure1ana, Parish of Caddo: 
In the First Judicial District Court. 
Jon R. Hotes vs. TR City oF SHREVEPORT. 


To the hon. judge of said court: 

Your petitioner, John R. Holmes, respectfully shows that he is 
the plaintiff in the above- entitled suit; that same was commenced 
by him on or about the 3rd day of July, A. D. 1886, in said court, 
and that he was, at the time of bringing the same, and still is, a citi- 
zen of the State of Texas and a resident thereof. 

Petitioner shows that there is and was at the time said suit was 

brought a controversy therein between him and said defend- 
6 ant, then and now a citizen of the State of Louisiana and 

resident thereof, and that the matter in dispute in their suit 
exceeds the sum of five hundred dollars exclusive of costs. 

That he has reason to believe and does believe that from local 
influence or prejudice he will not be able to secure justice by reason 
of such local influence or prejudice. 

That the said controversy raises a Federal question, the determi- 
nation of which depends upon the construction of the Constitution 
of the United States. , 

That said cause can be fully and finally determined in the United 
States circuit court for the western district of Louisiana. 

Your petitioner further represents that the suit has not been tried, 
but is pending in the said district court of said State of Louisiana, 
and that this petition is presented and filed in said court at the term 
at which said cause could be first tried and before the trial thereof. 

Your petitioner further shows that he desires to remove said suit 
into the circuit court of the United States for the western district of 
— in pursuance of the acts of Congress in that behalf pro- 
vided. 

Your petitioner further shows that he has filed the affidavit re- 
quired by the statute in such cases, and offers herewith his bond, 
with Leon M, Carter, of Shreveport, La., as surety thereon, in the 

nal sum of two hundred and fifty dollars, conditioned as 

7 y said acts of Congress required. 
| Your petitioner prays that said bond be accepted as good 
and sufficient, and that the said suit may be removed into the 
next circuit court of the United States in and for the western dis- 
trict of Louisiana, pursuant to the acts of Congress in such cases 
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made and provided, and that no farther proceedings may be had. 


therein in this court; and your petitioner will ever pray, etc. 
Sig.) j A. H. LEON RD, 
Attorney for Petitioner. 
Oath of Attorney. 


Untrep STATES OF AMERICA, 
The State of Lousiana, First Jud’ District of Louisiana : 


Joun R. Hotes vs. THe City or SHREVEPORT. 


I, A. H. Leonard, being 
ney-at-law for John R. Holmes, plaintiff in said cause, now pending 
in the Ist judicial district court, parish of Caddo, State of Louisiana ; 
that said plaintiff is now absent from the State of Louisiana ; that 


the contents of the above * —— in said suit are true, and that I 


have reason to believe, and do believe, that from prejudice and local 
influence the said plaintiff will not be able to obtain justice in said 


State court. 


Sig) A. H. LEONARD. 
. Subscribed and sworn to before me this 14 day of July, A. D. 
(Sig.) W. P. FORD, CTE. 
88 - (Endorsement:) No. 104. U. S. circuit court. John R. 


Holmes vs. The City of Shreveport. Filed July 14th, 1886.’ 


E J. Nolan, d’y elk. 
. om 


To the honorable the judges of the first judicial district of the State. 


of Louisiana, holding sessions in and for the parish of Caddo: 
The petition of John R. Holmes, a resident of Galveston, Texas, 


city of Shreveport, a municipal corporation created by the State of 


Louisiana. situated in the parish of Caddo, in said State, and a eiti- 
zen of said State of Louisiana, is justly indebted to him in the sum 
of three thousand dollars, with eight per cent. per annum interest. 


thereon from the Ist day of October, A. D. 1869, until paid, for this, 


via: 

On — 8rd wed of June, A. D. 1869, the said city, in — to raise 
means for making improvements upon its streets, wharves, etc., 
through its — enastell an ordinance providing for the issuance 
of two hundred bonds of said city, each for the sum of one thousand 
dollars, bearing interest at the rate of eight per cent. per annum, 


yable to bearer ten years after date, and also providing for levy- 


fog and — — a tax sufficient to pay the interest on. 
a w 


said bonds, and fora sinking fund out of which to pay said 


bonds as they matured ; all of which will be seen by reference to an 
authentic copy of said ordinance, hereto annexed as part hereof, 


marked “A.” . 


sworn, depose — say that I am the attor- . 


nd a citizen of the State of Texas, with respect represents that the 


* 
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. Petitioner avers that thereupon said bonds were engraved, pre- 
pared, and signed by officers of said city, in accordance with require- 
ments of said ordinance. . 
10 Petitioner avers further that subsequently and by various 
ordinances of its council said city provided for the improve- 
ment of its streets, avenues, wharves, etc., and particularly for the 
improvement of Commerce, Milam, Crockett, and Texas streets, 
Texas avenue, and of the wharf of said * and entered into con- 
tracts with divers persons —among others, M. Baer, William Robson, 
D. J. Elder, the Shreveport City Railroad Company, and with various 
other citizens and property-holders of said city—to have said im- 
provements made at a stipulated price; all of which is shown by 
authentic copies of said ordinances and contracts, hereto annexed as 
part hereof. 

Petitioner avers the improvements and work so contracted for 
were made and was done by said contractors, were accepted by said 
city, enured greatly to its benefit, and were well worth the amount 
which the city had bound itself to pay therefor. ‘ 

- Petitioner avers farther that the said city, in evidence of its in- 
debtedness for the said work and improvements so as aforesaid done 


and made, issued and gave to the said M. Baer, Wm. Robson, D. J.. 


Elder, the Shreveport City Railroad Company, and other citizens a 

number of said bonds so as aforesaid authorized by said ordinance 

of June 3, 1869, and among others, bond- No-. 14, 27, 28, of which 
ies are hereto annezed and made part hereof. 

11 etitioner avers that said bonds originally issued to Robson 

& Baer was by said Robson & Baer transferred and assigned 


for a valuable consideration before maturity and in due course of 


commercial transactions; that for several years said city paid to any 


holder of said bond the interest due thereon, and by many ordinances 
repeatedly recognized its indebtedness as herein set forth, and that: 


he, your petitioner, acquired said bond for a valuable consideration, 
and is now holder and owner of same. 

Petitioner alleges that all the ordinances and contracts of the city 
hereinbefore referred to were legally and properly enacted and en- 
tered into after full compliance with all the requirements of law. 

He avers further that the obli 
edness, as hereinbefore set forth, 
charters of said city, granted by the State of Louisiana A. D. 1871 
and A. D. 1878. 

Petitioner alleges amicable demand in vain, and that the — — 
failed and refused tu pay its indebtedness evidenced by said 


and remains indebted for the work done by said Robson & Baer, as 


hereinbefore set forth, and that he (petitioner) is subrogated to all 

the rights and actions of said Robeon & Baer against said city. 
Petitioner alleges further that the laws of the State of Louisiana, 
so far as same had any bearing on or relation to the contracts 


12 _ hereinbefore set up and to the rights and obligations there- 


from resulting, were by implication and operation of law a 


part.of said contracts, and there was an implied contract between: 
said city and the contractors; that in event of a failure on the part, 


— — 
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of the city to comply with the terms of said contract the obligations 
thereof might be judicially enforced throug- the means and by the 
remedies then existing. ; 

Petitioner avers that the law of Louisiana at the date of said con- 
tract provided sufficient means and adequate remedy for the enforce- 
ment of all rights thereunder arising, but petitioner all that 
article 209 of the constitution of Louisiana, adopted July 23, A. D 
1879, has impaired the obligations of said contracts by destroying 
all remedies for the enforcement of same, in this, viz., by limiting 
municipal taxation throughout said State for all purposes whatever 
to ten mills on the dollar of valuation. 

Petitioner avers it is claimed by said city that the entire reve- 
nues of the city under the operation of said constitutional limitation 
are not more than sufficient for its alimony, and petitioner avers 
that in —— of such limitation no means exist under the law 
of Louisiana by which said city can raise funds wherewith to pay or 

be compelled to pay its just debts. : 
13 Petitioner alleges said article 209, so far as it limits munic- 
ipal taxation, is as to him null and void, because it violates 
the Constitution of the United States, which prohibits all States 
from passing any law impairing the obligation of contracts. 

Petitioner avers he is entitled to have said article 209 declared null 
and void, so that he may have a remedy by means of which to com- 
pel said city to pay its indebtedness to him. 

The premises considered, he prays that the city of Shreveport be 
cited to answer hereto; that after all legal notices and delays he 
have judgment against said city declaring said article 209 of the 
constitution of Louisiana — violation of the Constitution of the 
United States, null and void, and condemning said city to pay bim 
the sum and interest herein claimed, with costs. He preys for all 
orders and decrees necessary and for general relief in the premises. 
He avers said bonds were destroyed by fire and therefore cannot be 
annexed hereto. 

(Sig.) A. H. LEONARD, A y. 


Petition for Removal. 
Tue Srate or Louisiana, Parish of Caddo: 
In the First Judicial District Court. 


Joun R. Hotes vs. Toe Crrr or SHREVEPORT. 


To the hon judge of said court: 
Your petitioner, John R. Holmes, respectfully shows that he is 
the plaintiff in the above-entitled suit; that same was com- 
14 menced by him on or about the 3rd day of July, A. D. 1886, 
in said court, and that he was at the time of bringing same 

and still is a citizen of the State of Texas and a resident thereof. 
Petitioner shows that there is, and was at the time said suit was 
brought, a controversy therein between him and said defendant, 
then and now a citizen of the State of Louisiana and resident thereof, 
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and that the matter in dispute in their suit exceeds the sum of five 
hundred dollars, exclusive of costs. 

That he has reason to believe and does believe that from local 
influence or —— he will not be able to secure justice by reason 
of such local influence or prejudice. 

That the said controversy raises a Federal question, the deter- 
mination of which depends upon the construction of the Constitution 
of the United States. 

That said cause can be fully and finally determined in the United 
States circuit court for the western district of Louisiana. 

Your petitioner further represents that the suit has not been tried, 
but is pending in the said district court of said State of Louisiana, 
and that this petition is presented and filed in said court at the term 
at which said cause could be first tried and before the trial thereof. 

Your petitioner further shows that he desires to remove said suit 

into the circuit court of the United States for the western 
15 district of Louisiana in pursuance of the acts Congress in 
that behalf provided. | 

Your petitioner further shows that he has filed the affidavit re- 
quired by the statute in such cases, and offers herewith his bond, 
with Leon M. Carter, of Shreveport, La., as surety thereon, in the 
penal sum of two hundred and fifty dollars; conditioned as by said 
acts of Congress required. 

Your petitioner prays that said bond be accepted as good and 
sufficient, and that the said suit may be removed into the next cir- 
cuit court of the United States in and for the said western district of 


Louisiana pursuant to the acts of Congress in such cases made and.- 


provided, and that no further proceedings may be had therein in 
this court; and your petitioner will ever pray, etc. 
(Sig.) A. H. LEONARD, 
Attorney for Petitioner. 


Oath of Attorney. 


Urra Srates oF AMERICA, 
First Judi District of Louisiana: 


Joun R. Horus vs. THe City or SHREVEPORT. 


I, A. H. Leonard, being sworn, d — say that I am the attorney- 
at-law for John R. Holmes, plaintiff in said cause, now pending in 
the Ist judicial district court, parish of Caddo, State of isiana ; 
that said plaintiff is now absent from the State of Louisiana; that 
the contents of the above petition in said suit are true, and that 

-I have reason to believe and do believe that from prejudice 
16 and local influence the said plaintiff will not be able to obtain 


justice in said State court. 
(Sig.) A. H. LEONARD. 
Subscribed and sworn to before me this 14 7 Jay A. D. 1886. 
(Sig.) P. FORD, Ce. © 
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(Endorsement:) No. 105. U. S. circuit court. John R. Holmes vs. 
The City of Shreveport. Filed July 14th, 1886. E. J. Nolan, d’y 
clerk. 


17 Petition. 


To the honorable the judges of the first judicial district of the State 
of Louisiana, holding sessions in and for the parish of Caddo: 
The petition of John R. Holmes, a resident of Galveston, Texas, 

and a citizen of the State of Texas, with respect represents that the 

city of Shreveport, a municipal corporation created by the State of 


Louisiana, situated in the parish of Caddo, in said State, and a citi-- 


zen of said State of Louisiana, is justly indebted to him in the sum 

of three thousand dollars, with eight per cent. per annum interest 

— from the Ist day of October, A. D. 1869, until paid, for 
bis, Viz: 

On the 3rd day of June, A. D. 1869, the said city, in order to 
raise means for making improvements upon its streets, wharves, 
ete., through its council enacted an ordinance providing for the 
issuance of two hundred bonds of said city, each for the sum of one 
thousand dollars, bearing interest at the rate of 2 per cent. per 
annum, payable to bearer ten years after date, and also providing 
for levying and — annually a tax sufficient to pay the inter- 
est on said bonds, and also for a sinking fund out of which to pay 
said bonds as they matured; all of which will be seen by reference 
to an authentic copy of said ordinance, hereto annexed as part hereof, 


. marked H.“ 
Petitioner avers that thereupon said bonds were engraved, pre- 


pared, and signed by officers of said city in accordance with the 
uirements of said ordinance. 
18 etitioner avers further that subsequently and by various 
ordinances of its council said city provided for the improve- 
ments of its streets, avenues, wharves, etc., and particularly for the 
improvement of Commerce, Milam, Crockett, and Texas streets, 
Texas avenue, and of the wharf of said city, and entered into con- 
tracts with divers persons—among others, M. Baer, William Robson, 
D. J. Elder, the Shreveport City Railroad Company, and with various 
other citizens and property-holdersof said city—to have said improve- 
ments made at a stipulated price; all of which is shown by authentic 
— of said ordinances and contracts, hereto annexed as part 
ereo 
Petitioner avers the improvements and work so contracted for 
were made and was done by said contractors, were accepted by said 
city, enured greatly to its benefit, and were well worth the amount 
which the city had bound itself to pay. therefor. 

Petitioner avers further that the said city, in evidence of its 
indebtedness for the said work and improvements so as aforesaid 
done and made, issued and gave to the said M. Baer, Wm. Robson, 
D. J. Elder, the Shreveport City Railroad Company, and other citi- 
zens a number of said bonds so as aforesaid authorized by said 
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ordinance of June 3, 1869, and among others, bond- Nos. 51, 52, 53, 
of which copies — hereto annexed and made part hereof. 
Petitioner avers that said bond originally issued to the 
19 Shreveport City R. R. Co. was by said company transferred 
and assigned for a valuable consideration before maturity 
and jn due course of commercial transactions; that for several 
years said city paid to any holder of said bond the interest due 
thereon, and by many ordinances repeatedly recognized its indebt- 
edness as herein set forth, and that he, your petitioner, acquired 
„ bond for a valuable consideration and is now holder and owner 
of same. 

Petitioner alleges that all the ordinances and contracts of the city 
hereinbefore referred to were legally and properly enacted and en- 
tered into after full compliance with all the requirements of law. 

He avers further that the obligation of said city to pay its in- 
debtedness, as hereinbefore set forth, was confirmed and fixed by the 
charters of said city, granted by the State of Louisiana A. D. 1871 


and A. D. 1878. 


Petitioner alleges amicable demand in vain, and that the city has 
failed and refused to pay its indebtedness evidenced by said bond 
and remains indebted for the work done by said company, as herein“ 
before set forth, and that he (petitioner) is subrogated to all the rights 
and actions of said company against said — 

Petitioner alleges further that the laws of the State of Louisiana, 
so far as same had any bearing on or relation to the contracts herein- 
before set up and to the rights and obligations therefrom resulting, 
were, by implication and operation of law, a part of said contracts, 

and there was an implied contract between said city and the 
20 contractors that in event of a failure on the part of the city 

to comply with the terms of said contract the pee a 
thereof — be judicially enforced through the means and by the 
remedies then existing. 

Petitioner avers that the law of Louisiana at the date of said con- 
tract provided sufficient means and adequate remedy for the enforce- 
ment of all rights thereunder arising, but petitioner alleges that 
article 209 of the constitution of Louisiana, adopted July 23, A. D. 
1879, has impaired the obligation of said contracts by destroying 
all remedies for the enforcement of same, in this, viz., by limiting 
municipal taxation throughout said State for all purposes whatever 
to ten mills on the dollar of valuation. 


Petitioner avers it is claimed by said city that the entire revenues 


of the city under the operation of said constitutional limitation are 
not more than sufficient for its alimony, and petitioner avers that 
in consequence of such limitation no means exist under the law of 
Louisiana by which said city can raise funds wherewith to pay or 
be compelled to pay its just debts. 

Petitioner alleges said article 209, so far as it limits municipal taxa- 
tion, is, as to him, null and void, because it violates the Constitution 
of the United States, which prohibits all States from passing any law 
impairing the obligation of contracts. 
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Petitioner avers he is entitled to have said article 209 declared 
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null and void, so that he may have a remedy by means of which to 
compel said city to pay its indebtedness to him. 
21 The premises considered, he prays that the city of Shreve- 
port be cited to answer hereto; that after all legal notices and 
delays he have judgment against said city declaring said article 209 
of the constitution of Louisiana — violation of the United States, 
null and void, and condemning said city to pay him the sum and 
interest herein claimed, with costs. He prays for all orders and 
decrees necessary and for general relief in the premises. 
He avers said bonds were destroyed by fire & therefore cannot be 


annexed hereto. 
(Sig.) A. H. LEONARD, Au %. 


Petition for Removal. 


‘Tue Strate or Louisiana, Parish of Caddo: 


In the First Judicial District Court. 
— Joun R. HoLuxs vs. THe Crty or SHREVEPORT. 


To the hon. judge of said court: 

Your petitioner, John R. Holmes, respectfully shows that he is the 
laintiff in the above-entitled suit; that the same was commenced 
y him on or about the 3rd day of July, A. D. 1886, in said court, 

and that he was at the time of bringing the same and still isa 
citizen of the State of Texas and a resident thereof. 

Petitioner shows that there is and was at the time said suit was 
brought a controversy therein between him and said defendant, 
then and now a citizen of the State of Louisiana and a resident 
thereof, and that the matter in dispute in their suit exceeds the sum 

of five hundred dollars, exclusive of costs. 
22 That he has reason to believe and does believe that from 
local influence or prejudice he will not be able to secure 
justice by reason of such local influence or prejudice. 

That the said controversy raises a Federal question, the determi- 
nation of which depends upon the construction of the Constitution 
of the United States. 

That said cause can be fully and finally determined in the United 
States circuit court for the western district of Louisiana. 

Your petitioner further represents that the suit has not been tried, 


‘but is pending in the said district court of said State of Louisiana, 


and that this petition-is presented and filed in said court at the 
— 4 which said cause could be first tried and before the trial 
ereof. 

Your petitioner further shows that he desires to remove said suit 
into the circuit court of the United States for the western district of 
— in pursuance of the acts of Congress in that behalf pro- 
vided. , 

Your petitioner further shows that he has filed the affidavit re- 
quired by the statute in such cases, and offers herewith his bond, 
with Leon M. Carter, of Shreveport, La., as surety thereon, in the 
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penal sum of two hundred and fifty dollars, conditioned as by said 
acts of Congress required. 
Your petitioner prays that said bond be a as good and 
sufficient, and that the said suit may be removed into the next cir- 
cuit court of the United States in and for the said western 
23 4 24 = district of Louisiana pursuant to the acts of Congress in such 
5 cases made and provided, and that no further proceedings 
may be had therein in this court; and your petitioner will ever 
pray, eto. 
(Sig.) A. H. LEONARD, 
Attorney for Petitioner. 


Oath of Attorney. 


Urra States or AMERICA, 
The State of Louisiana, First Jud District of Louisiana: 


Jo R. Horus vs. Toe City or SHREVEPORT. 


I, A. H. Leonard, being sworn, depose — say that I am the attor- 
ney-at-law for John R. Holmes, plaintiff in said cause, now pending 
in the 1st judicial district court, parish of Caddo, State of Louisiana; 
that said plaintiff is now absent from the State of Louisiana; that 
the contents of the above petition in said suit are true, and that I 
have reason to believe and do believe that from prejudice and local 
—— the said plaintiff will not be able to obtain justice in said 

tate court. | 


(Sig.) A. H. LEONARD. 
Subscribed and sworn to before me this 14 day of Ju yA. D. 1886. 
(Sig.) W. P. FORD. 


(Endorsement:) No. 106. U.S. circuit court. John R. Holmes 
vs. The City of Shreveport. Filed July 14th, 1886. E. J. Nolan, 
d’y cl’k. 

To the honorable the judges of the first judicial district of the State 
of Louisiana, holding sessions in & for the parish of Caddo: 

The petition of John R. Holmes, a resident of Galveston, Texas, 
and a citizen of the State of Texas, with respect represents that the 
city of Shreveport, a municipal corporation created by the State of 
Louisiana, situated in the parish of Caddo, in said State, and a citi- 
zen of said State of Louisiana, is justly indebted to him in the sum 
of three thousand dollars, with eight per cent. per annum interest 
thereon from the Ist day of October, A. D. 1869, until paid, for this, 


viz: 

On the 8rd day of June, A. D. 1869, the said city, in order to raise 
means for making improvements upon its streets, wharves, etc., 
through its council enacted an ordinance providing for the issuance 
of two hundred bonds of said city, each for the sum of one thousand 
dollars, bearing interest at the rate of eight per cent. per annum, 
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yable to bearer ten years after date, and also providing for levy- 
ing and collecting annually a tax sufficient to pay the interest on 
said bonds, and also for a sinking fund out of which to pay said 
bonds as they matured; all of which will be seen by reference to an 
authentic copy of said ordinance, hereto annexed as part hereof, 
marked “ A.’ 

Petitioner avers that thereupon said bonds were engraved, pre- 
pared, and signed by officers of said city in accordance with the re- 

quirements of said ordinance. : 
26 Petitioner avers further that subsequently and by various 
ordinances of its council said city provided for the improve- 
ment of its streets, avenues, wharves, etc., and particularly for the 
improvement of Commerce, Milam, Crockett, and Texas streets, Texas 
avenue, and of the wharf of said city, and entered into contracts with 
divers persons—among others, M. Baer, William Robson, D. J. Elder, 
the Shreveport Citv Railroad Company, and with various other citi- 
zens and property-holders of said city—to have said improvements 
made at a stipulated price; all of which is shown by authentic copies 
of said ordinances and contracts, hereto annexed as part hereof. 

Petitioner avers the improvements and work so contracted for 
were made and was done by said contractors, were accepted by said 
city, enured greatly to its benefit, and were well worth the amount 
which the city had bound itself to pay therefor. 

Petitioner avers further that the said city, in evidence of its in- 
debtedness for the said work and improvements so as aforesaid done 
and made, issued and gave to the said M. Baer, Wm. Robson, D. J. 
Elder, the Shreveport City Railroad Company, and other citizens a 
number of said bonds so as aforesaid authorized by said ordinance 
of June 3, 1869, and among others, bond- Nos. 32, 33, 34, of which 

copies — hereto annexed and made part hereof. 
27 etitioner avers that said bonds originally issued to Rob- 

son & Baer was by said Robson & Buer transferred and signed 
for a valuable consideration before maturity and in due course of 
commercial transactions; that for several years said city paid to any 
holder of said bond the interest due thereon, and by many ordi- 
nances repeatedly recognized its indebtedness as herein set forth, 
and that he, your petitioner, acquired said bond for a valuable con- 
sideration and is now holder and owner of same. 

Petitioner alleges that all the ordinances and contracts of the city 
hereinbefore referred to were legally and properly enacted and en- 
tered into after full compliance with all the requirements of law. 

He avers further that the obligation of said city to its indebt- 
edness, as hereinbefore set forth, was confirmed int fixed by the 
charters of said city granted by the State of Louisiana A. D. 1871 
and A. D. 1878. 

__ Petitioner alleges amicable demand in vain, and that the city has 
failed and refused to pay its indebtedness evidenced by said bond 
and remains indebted for the work done by said Robson & Baer, as 
hereinbefore set forth, and that he (petitioner) is subrogated to all 
the rights and actions of said Robson & Baer against said city. 

Petitioner alleges further that the laws of the State of Louisiana, 
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so far as same had any bearing on or relation to the contracts here- 

inbefore set up and to the rights and obligations therefrom 
28 resulting. were by implication and operation of law a part of 

said contracts, and there was an implied contract between said 
city and the contractors that in event of a failure on the part of the 
city to comply with the terms of said contract the obligations thereof 
might be judicially enforced through the meansand by the remedies 
then existing. 

Petitioner avers that the law of Louisiana at the date of said con- 
tract provided sufficient means and adequate remedy for the enforce- 
ment of all — thereunder arising, but petitioner alleges that 
article 209 of the constitution of Louisiana, adopted July 23, A. D. 

1879, has impaired the obligation of said contracts by destroying all 

| remedies for the enforcement of same, in this, viz., by limiting mu- 
‘nicipal taxation throughout said State for all purposes whatever to 
ten mills on the dollar of valuation. 

Petitioner avers it is claimed by said city that the entire reve- 
nues of the city under the operation of said constitutional limitation 
are not more than sufficient-for its alimony, and petitioner avers 
that in consequence of such limitation no means exist under the law 
of Louisiana by which said city can raise funds wherewith to pay or 
be compelled to pay its just debts. 

Petitioner alleges said article 209, so far as it limits municipal 
taxation, is, as to him, null and void, because it violates the Constitu- 
tion of the United States, which prohibits all States from passing 
7 any law impairing the obligation of contracts. 

20 Petitioner avers that he is entitled to have said article 200 
declared null and void, so that he may have a — by 
means of which to compel said city to pay its indebtedness to him. 

The premises considered, he prays that the city of Shreveport be 
cited to answer hereto; that, after all legal noticesand delays, he have 
judgment against said city declaring said article 209 of the consti- 
tution of Louisiana — violation of the Constitution of the United States, 
null and void, and condemning said city to pay him the sum and 
interest herein claimed, with costs. 

He prays for all orders and decrees necessary and for general re- 
lief in the premises. 

He avers said bonds were destroyed by fire & therefore cannot be 
annexed hereto. 

(Sig.) A. H. LEONARD, Aé’y. 


Petition for Removal. 
State or Louistana, Parish of Caddo : 


In the First Judicial District Court. 
Joun R. Hotmes vs. THe City or SHREVEPORT. 


To the hon. judge of said court : 


Your petitioner, John R. Holmes, respectfully shows that he is the 
plaintiff in the above-entitled suit; that same was commenced by 
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him on or about the 3rd day of July, A. D. 1886, in said court, and 
that he was at the time of bringing same and still is a citizen of 
the State of Texas and a resident thereof. 
Petitioner shows that there is and was at the time said suit 
30 was b t a controversy therein between him and said de- 
fendant, then and now a citizen of the State of Louisiana and 
resident thereof, and that the matter in dispute in their suit exceeds 
the sum of five hundred dollars exclusive of costs. | 
That he has reason to believe and does believe that from local 
influence or — — he will not beable to secure justice by reason 
of such local influence or prejudice. 
That the said controversy raises a Federal question, the determi- 


nation of which depends upon the construction of the Constitution 


of the United States. 

That said cause can be fully and finally determined in the United 
States circuit court for the western district of Louisiana. 

Your petitioner further represents that the suit has not been tried, 
but is pending in the said district court of said State of Louisiana, 
and that this petition is presented and filed in said court at the term 
at which said cause could be first tried and before the trial thereof. 

Your petitioner further shows that he desires to remove said suit 
into the circuit court of the United States for the western district of 
— in pursuance of the acts of Congress in that behalf pro- 
vided. 

Your petitioner further shows that he has filed the affidavit re- 
quired by the statute in such cases, and offers herewith his bond, 
with Leon M. Carter, of Shreveport, La., as surety thereon, in the 

nal sum of two hundred and fifty dollars, conditioned as 
31 y said acts of Congress required. 

Your petitioner prays that said bond be accepted as good 
and sufficient, and that the said suit may be removed into the next 
circuit court of the United States in and for the western district of 
Louisiana, pursuant to the acts of Con in such cases made and 
provided, and that no further proceedings may be had therein in 
this court; and your petitioner will ever pray, etc. 

(Sig.) A. H. LEONARD, 
Attorney for Petitioner. 


Oath of Attorney. 


Unite Strates oF AMERICA, 
The State of Louisiana, First Jud District of Louisiana: 


Joun R. Hotmes vs. Toe Crry or SHREVEPORT. 


I, A. H. Leonard, being sworn, depose — say that I am the atior- 
ney-at-law for John R. Holmes, plaintiff in said cause, now pending 
in the Ist judicial district court, parish of Caddo, State of Louisiana; 
that said plaintiff is now absent from the State of Louisiana; that 
the contents of the above petition in said suit are true, and that I 
have reason to believe and do believe that from prejudice and local 
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influence the said plaintiff will not be able to obtain justice in 
said State court. 


(Sig.) A. H. LEONARD. 
Subscribed and sworn to before me this 14 day of July, A. D. 
1886. 
(Sig.) W. P. FORD, CUE. 


32 (Endorsement:) No. 107. U. S. circuit court. John R. 
Holmes vs. The City of Shreveport. Filed July 14th, 1886. 
E. J. Nolan, d’y elk. 


Plea of Prescription. 
In the U. S. Circuit Court, Western District of Louisiana. 


Jno. R. — 22 104, 105, 106, & 107. 
Crrr or SHREVEPORT. Consolidated. 


Now comes defendant in above cause and, as a peremptory ex 
tion, pleads the prescription of one, three, five, and ten years in bar 
of plaintiff’s action herein. 

herefore defendant prays that this suit be dismissed at the 
plaintiff’s cost. 
(Sig.) E. H. RANDOLPH, 
. ALEXANDER & BLANCHARD, 
Attorneys for Defendant. 


PD No-. 104, 5, 6, & 7. Jno. R. Holmes versus Cit 
of Shreveport. Plea of prescription. Filed July 30, 86. (Sig.) J. 
W. Wheaton, cl’k. | 


33 Answer. 
In U. S. Circuit Court, 5th Circuit, Western District of La. 


a . 104, 5. 6, & 7 
Crry or SHREVEPORT. Consolidated. 

Now comes defendant and, for answer to plaintiff’s — denies 
all and singular the allegations therein contained, and specially that 
pl'ff is a bona fide holder before maturity of the bonds sued on. 

Further answering, respondent specially denies that the city of 
Shreveport had any right, power, or authority to issue or put into 
circulation the bonds or instruments sued upon herein, and avers 
that the same were issued by the trustees and officers of said city 
without warrant or authority of law and are absolutely null & void 
in law and in no manner binding upon said city. 3 

Further answering, respondent alleges that even if the city had 
possessed the power to make or issue the bonds in question, which 

is denied, they are still i „ invalid, and not binding on said city, 
for the reason that at the time the bonds were so made & issued and 
debts contracted no provision was made in the ordinance creating 
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the debt or means provided for the payment of the principal & in- 
terest of the said bonds or debt so contracted, as required by section 
2448 of the Revised Statutes of Louisiana; that the provisions of 
said statute is prohibitory in its nature, and said bonds, having 
34 been issued in contravention thereof, are null and void. 
Further — respondent specially denies that there 
was or is any privity whatsoever existing between plaintiff, as 
holder of the bonds sued on herein, and the contractors, who are 
alleged in the petition to have performed certain works under con- 
tract with the city, or that plaintiff has any right of action against 
respondent for work done or labor performed by other persons, and 
to which contracts plaintiff was no party; that if any such right of 
action does exist, which is denied, then that the said contracts were 
made in violation of the said prohibitory law above referred to (sect. 
2448), were illegal, void, and in no manner binding upon the city 
of Shreveport. 
. Wherefore respondent prays that plaintiff’s demand be rejected at 
is cost. 
(Sig.) E. H. RANDOLPH, 
5 ALEXANDER & BLANCHARD, 
Attys for Defendant. 


(Endorsement:) Nos. 104, 5, 6, & 7, consolidated. Jno. R 
Holmes vs. City of Shreveport. Answer. Filed July 30, 86. (Sig.) 
J. W. Wheaton, cl’k. 

35 Judgment. 
U. S. Circuit Court, Western Dist. La. 


= Consolidated. 


Joun R. HoLuns 8 104, 105, 106, & 107. 
Tue City oF SHREVEPORT. 


In this case, by reason of the law & the evidence being in favor of 


the plaintiff & against the defendant, and for the reasons given in 


opinion herein read, it is ordered, adjudged, & decreed that the mo- 
tion for recusation herein filed, which has been waived by defendant, 
be overruled, & that the plea of prescription herein filed be also 
overruled ; and it is further ordered, adjudged, & decreed that the 
— John R. Holmes, have and recover of the defend’t, The 

ity of Shreveport, the full sum of twelve thousand dollars, with 
five per cent. per annum interest thereon from Oct’r Ist, A. D. 1877, 
until paid, and all costs of suit. 

It is further ordered, adjudged, & decreed that article 209 of the 
constitution of Louisiana, adopted A. D. 1879, is, and is hereby de- 
creed to be, unconstitutional, null, and void, so far as same im 
a limit on municipal taxation or in any manner affects the debt 
due by defendant to plaintiff, which is recognized by this judgment. 

Done, read, & signed in open court on this the 7th day of March, 
A. D. 1887. 

(Sig.) ALECK BOARMAN, Judge. 
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Endorsement: Nos. 104, 105, 106, & 107, consolidated. — 
36 John R. Holmes vs. The City of Shreveport. Judgment. 
Filed Mh 7th, 1887. (Sig.) J. W. Wheaton, cel k. 3 


Statement of Facts. 
* In U. S. Circuit Court, Western Dist. La. 


Jno. R. Homes 
v8. won 104, 105, 106, 107. 
City or SHREVEPORT. ; 


By agreement of counsel these four suits were consolidated, ju 
was waived, and motion for recusation abandoned and dismissed. 
The defendant offered no evidence. | 

Statement of facts on pleas of prescription.—Prescription as against 
— was interrupted by a judicial demand and citation on Aug. 

, 1884, and prescription has not accrued. 

Statement of facts on merits—Defendant is a municipal corpora- 
tion. 

In 1869, 1870, in pursuance of ordinances legally enacted and 
promulgated, the defendant caused to be let several contracts for 
public works, such as grading and otherwise improving the streets 
and wharves of the city. 

By written agreement the contractors undertaking the public 
works which were provided for in the ordinances were to receive 
from defendant for the amount due them for works, labor done, and 
material furnished a part in cash and the balance in the ten-year 

coupon one-thousand-dollar bonds of the city at par. 
37 he works having been satisfactorily performed and ac- 
cepted by the city, a number of such bonds were executed and 
given to said contractors to evidence the amounts due them in ac- 
cordance with the agreement of the parties. ä 

The defendant corporation has had the benefit and enjoyment of 
the works, and the credit price represented and evidenced by these 
bonds has never been paid to any one. | 

The several contractors to whom these bonds were given trans- 
ferred them by delivery befure maturity for value, and plaintiff ac- 
quired and became the holder of ten of said bonds for value and in 
course of business. 

Up to and including the year 1877 the city levied annually a tax 
to provide means for paying the interest and also to provide a sink- 
ing fund for the payment of the principal of said bonds, and thé 
interest up to that time was paid to any one holding them ; up to 
and including said year 1877 the bonds were also annually placed in 
the city’s statement of liabilities and on its published budgets, and 
some of said bonds were taken up by the city. 

The defendant corporation issued in the year 1866 bonds for $500 
each, payable in five, ten, and fifteen years, and same were placed in 
annual statements and in the published budgets. 
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The following is a copy of the bonds given to said contractors and 
now held by plaintiff: 


“ $1,000. $1,000. 
State or Louistana, City of Shreveport : 


38 Municipal loan for improvement and extension of the avenues 
of trade and other purposes. 


Know all men by these presents that the mayor and trustees of 
the city of Shreveport — to owe ——— — or bearer one 
thousand dollars, lawful money of the United States, which the said 
mayor and trustees promise to pay, at the controller’s office, in the 
city of Shreveport, on the Ist day of October, 1879, with interest 
thereon at eight per cent. per annum, payable semi-annually at the 
Bank of New York, in the city of New York, on presentation of the 
coupons hereto attached. 

or the performance of this obligation the faith and property of 
the corporation of Shreveport are irrevocably pledged and a tax is 
ordered to be levied on all the taxable property of said city annually 
to pay the said interest and to create a sinking fund to pay the prin- 
cipal when the same becomes due. This bond is issued in obedience 
to an ordinance of the mayor and trustees of said city, adopted on 
the 3rd day of June, 1869, for the — — of raising means to make 
such improvements as the growth of the eity demands. 

In witness whereof this bond is signed by the mayor and controller 
of said city of Shreveport and approved by the — committee 
and the seal of the city affixed the Ist day of October, 1869. 

(oe J. B. GILMORE, Mayor. 
Sig.) C. H. SPILKER, Controller. 


Approved : . 
THOS. H. MORRIS, 
J. C. MONCURE, 
J. N. HOWELL, 
Finance Committee.” 


39 On the back of the bond is following endorsement: 


“ Bond of the City of Shreveport. 


“No. 12. $1,000, payable October Ist, 1879. Interest at 8 per cent. 
pet annum, payable at the Bank of New York, in the city of New 
ork, April and October. 


“This bond is one of two hundred of like denomination, and the 
ordinance under which they are issued provides for their payment 
as well as the payment of interest, as required by law, by settin 
apart from the revenue of the city the sum of thirty-six thousan 
dollars annually to pay said interest punctually and to create a 
e principal. 


“The ordinance providing for the payment of the principal and 
interest of this bond is irrevocable until the same is fully paid. 
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4 The ordinance as for the interest and principal of any 
debt created by any board of police or authorities of incorporated 
towns and cities shall remain bind- — in force until the debt and 
interest is paid.” Acts of the State of Louisiana, session of 1855, 
sec. ©, page 26. 

Under an ordinance of June 3, 1869, the series of bonds of which 
tho ten bonds held by plaintiff are a part were iesued. The follow- 
ing is section 4 of that ordinance: 

“Be it further ordained that, in order to fully provide for the 
payment of the principal and interest of said bonds as the board is 
required to do by law, there shall be set apart from the revenues of 

the city semi-annually the sum of eight thousand dollars to 

40 meet the payment of the interest upon said bonds as the 
) same becomes due; and, to meet the payment of the prin- 
cipal of said bonds, there shall be set apart from the said revenues 
the sum of twenty thousand dollars annually as a sinking fund, 
and, in order to raise the amount of interest as the same becomes 
due and the amount necessary to create the said sinking fund, it 
shall be the duty of the mayor and trustees of the city of Shreve- 
— to levy annually upon all taxable property in the city of 

hreveport such amount of tax as shall fu 3 provide ſor the pay- 
ment of said interest and the creation of said sinking fund, in ad- 
dition to the payment of the current and ordinary expenses of the 
= government.” 
he defendant corporation has no property subject to execution, 
and the revenues of the city, under the limitation on municipal 
corporation taxation im by article 209 of the constitution of 
Louisiana, adopted A. D. 1879, are not more than sufficient for the 
alimony of the city. 

The defendant corporation, at the time these bonds were given to 
the contractors, had power to levy and collect taxes on all property 
in the city without limit. 

The charter of defendant corporation as it existed at the dates 
hereinbefore stated is found in the several acts of the Legislature of 

Louisiana, viz: Act No. 67, session 1839, 200; act No. 
41 act No. 190, session 1850, 123; act No. 232, session 1853, 

page 198; act No. 156, session 1859, page 120; act No. 146, 
session 1866, —. 

Subsequently to said dates hereinbefore stated and by an act of 
the Legislature of Louisiana approved April 27, 1871, the territory 
previously known as Shreveport, together with other territory, was 
designated the city of Shreveport, and the inhabitants constituted a 
body politic by the name and style of the City of Shreveport and 
invested with certain rights and Privileges, subject to certain duties 
and obligations, as shown by said act. 

(Sig.) ALECK BOARMAN, Judge. 


(Endorsement :) Nos. 104, 105, 106, & 107. John R. Holmes vs. 
City of Shreveport. Statement of fact. Filed March 28, 87. (Sig.) 
J. W. Wheaton, cl’k. 
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42 Petition for Writ of Error. 


Unirep States OF AMERICA, 
Fifth Circuit, Western District of La.: 

To the hon. justices of the Supreme Court of the United States: 

And now comes the city of Shreveport, a municipal corporation 
of the State of Louisiana, by Alexander & Blanchard and E. H. 
Randolph, its attorneys, and complain- that in the records & pro- 
ceedings and also in the rendition of judgment in a suit between 
John R. Holmes, plaintiff, and said City of Shreveport, defendant, 
tried in the circuit court of the United States for said fifth circuit, 
western district of Louisiana, at the February term thereof, 1887, 
and in which judgment was rendered against said city of Shreve- 
port on the 7th day of March, 1887, manifest error hath intervened, 
to the great damage of the said city of Shreveport. 

Wherefore it prays for the allowance of a writ of error and such 
other process as may cause the same to be corrected by the Supreme 
Court aforesaid. 


(Sig.) ALEXANDER & BLANCHARD, 
* E. H. RANDOLPH, 
Attorneys for Oity of Shreveport. 
Allowed: 


(Sig) ALECK BOARMAN, Judge. 


(Endorsement :) Nos. 104, 105, 106, & 107, consolidated. 
43 Jno. R. Holmes vs. City of Shreveport. Petition for writ of 
error. Filed March 14th, 87. J. W. Wheaton, clerk. 


Bond. 
Supreme Court of the United States. 
Jonx R. Horus 


18. 
Crry or SHREVEPORT. 


Know all men by these presents that we, The City of Shreveport, 
as I, and E. M. Smith and W. P. Ford, as securities, are held 
and firmly bound unto John R. Holmes, of Galveston, Texas, in the 
sum of two hundred & fifty dollars, to be paid to the said Jno. R. 
Holmes, his executors or administrators; to which payment, well & 
truly to be made, we bind ourselves and each of us, jointly and sev- 
erally, and our & each of our heirs, executors, and administrators, 
firm y bY these presents. 

Sealed with our seals. Dated this 14th day of March, 1887. 

Whereas the above-named City of Shreveport hath prosecuted a 
writ of error in the Supreme Court of the United States to recover 
the judgment rend in the above-entitled action by the circuit 
court of the United States for the fifth circuit & western district of 


44 Tov. therefore, the condition of this obligation is such that 
if the above-named City of Shreveport shall prosecute its 
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writ of error to effect and answer all costs and damages if it shall 
fail to make its plea, then this obligation shall be void; other- 
wise to remain in full force & virtue. 


(Sig.) A. CURRIE, I[sxaL.] 
Mayor of the City of & 

(Sig.) W. P. FORD. [seat 

. E. M. SMITH. [seat. 


* 
Sealed and delivered in presence o 
Sig.) T. ALEXANDER. 
a THOMAS J. LEATON. 


Unitrep Srates or AMERICA, 

| Fifth Circuit, Western Dist. of La. : 

E. M. Smith & W. P. Ford, being duly sworn, d & say, and 
each for himself saith, that he is worth the sum of one thousand 
dollars over & above all his just debts & liabilities. 


(Sig.) W. P. FORD. 
* E. M. SMITH. 
Sworn to & subscribed before me this 14 day of March, 1887. 
(seat. ] (Sig.) J. B. SLATTERY, 
U. S. Commissioner. 
I approve the above bond & the suffici of the sureties thereto. 
(Sig.) ALECK BOARMAN, Judge. 


(Endorsement :) Nos. 104, 105, 106, & 107. Jno. R. Holmes vs. City 
3 Bond. Filed March 14, 87. (Sig.) J. W. Wheaton, 
clerk. 


45 . Citation. 
Unrrro Srares oF AMERICA, 88: 


To John R. Holmes, Greeting: 

You are hereby cited & admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington, D. C., 
on the second Monday in October next, pursuant to a writ of error 
filed in the clerk’s office of the circuit court of the United States for 
the fifth circuit and western district of Louisiana, wherein the City 
of Shreveport is plaintiff and you are defendant in error, to show 
cause, if any there be, why the judgment in the said writ of error 
mentioned should not be corrected and speedy justice should not be 
done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, this the 14th day 


of March, A. D. 1887. 
(Sig.) ALECK BOARMAN, Judge. 


Marshal's Return. 


Reed this citation on writ of error in office M’ch 17th, 1887, & on 
the 18th day of same month & year I served a certified copy of same 
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on A. H. Leonard, att’y for — (def 't in error), by leaving same 
in his hands in the city of Shreveport, La. } 
(Sig.) A. C. GIBSON, 
U. S. Marshal. 


46 (Endorsement:) The City of Shreveport rs. Jno. R. Holmes. 
Citation. Filed March 14, 87. (Sig.) J. W. Wheaton, clerk. 


Writ of Error. 


Untrep States OF AMERICA, 88: 


The President of the United States to the honorable the judge of the 
circuit court of the United States for the fifth circuit, western dis- 
trict of Louisiana, Greeting: 

Because that in the records & process, and also in the rendering 
of judgment in a suit before you or some of you, between The City 
of Shreveport, Louisiana, plaintiff in error, and John R. Holmes, 
a citizen of the State of Texas, defendant, a manifest error has inter- 
vened, to the great damage of the said plaintiff in error, as in his 
complaint stated, and as it is just and proper that the error, if any 
there be, should be corrected in due manner and that full & speedy 
— should be done to the parties aſoresaid in this behalf, you are 

ereby commanded that if judgment thereof be given, then, under 
your seal, you do distinctly cukeguale send the record and process 
in the suit aforesaid, with all things concerning them, and 

47 this writ, so that you have the same before the Chief Justice 

and the associate justices of the Supreme Court of the 

United States on the second Monday of October next, at Washing- 

ton, being present seat of the National Government, that, tie record 

and process aforesaid being inspected, they may cause to be done 
thereupon what of right ought to be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, at Washington aforesaid, this the 14th day of 
March, in the year of our Lord one thousand eight hundred & 
eighty-seven, and of the Independence of the United States the one 
hundred and eleventh. 

(Sig.) J. W. WHEATON, Clerk. 


(Endorsement :) Nos. 104, 105, 106, & 107, consolidated. City of 
Shreveport vs. Jno. R. Holmes. Writ of error. Filed March 14, 
87. (Sig.) J. W. Wheaton, cl’k. 
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48 Agreement of Counsel. 
Tue Strate or Louisiana, Parish of Caddo: 
U. S. Circuit Court, 5th Circuit, Western District La. 


A ent between the plaintiffs in various suits against the city of 
2 and the said city, pl'ffs being represented herein by 

A. H. Leonard, their att’y, and defendant a their attorney-, Alex- 
ander & Blanchard and E. H. Randolph. 


It is understood & agreed that the said Leonard will, on his motion, 


eT 
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have the various suits of E. H. Carter vs. The City of Shreveport 
consolidated, so as to be in effect one suit; 

The various suits of John R. Holmes vs. Said City consolidated, 
so as to be in effect one suit; | 

And the various suits of Jno. B. Crooks vs. Said City consolidated, 
so as to be in effect one suit. 

That said Leonard will also take same course in regard to another 
suit—on eighteen bonds of said city—which will be filed to-morrow 
in name of E. H. Carter, & which is to be consolidated with the 
other suits of said Carter against said city. 

It is understood & that said ndant will file to-morrow 
morning answers in said suits and raise thereon no question as to 
the right of plaintiffs in said suits to sue as owners of the claims 
therein sued on. 

It is further understood & agreed that on the issues so made a 
trial shall be had at the next term of the circuit court of the United 
States for the fifth circuit & western district of Louisiana by the 
court, trial by jury in said causes being — waived, that 
either party may in evidence the evidence adduced on the trial 

of the case of Simon Levy vs. The City of Shreveport, No. 28 
49 on the docket of said court, ur any portion thereof, and such 

other evideno as either party may choose to offer, aubject to 
legal objections as to — — & admissibility. 

It is further understood that in the event a writ of error is sued 
out from the judgment which may be rendered in said causes or any 
one of them such writ of error shall have the full effect of a super 
sedeas, provided it is sued out within the time fixed by law for sue- - 
ing out a writ of error to operate as a supersedeas, on a bond for an 
amount sufficient to cover costs; and it — further agreed & under- 
stood that in the event a writ of error is sued out on said causes or 
any one of them such causes or cause shall be submitted to the Su- 
preme Court of the United States on briefs to be filed within fifteen 
days after the commencement of the term to which said cause is or 
causes are made returnable. 

It is further agreed that the case Nathan Simmons vs. The City 
of Shreveport shall not be tried until after final judgment of Su- 
preme Court in the event the other cases herein referred to are taken 
to said Court. 


July 26, 86. 
(Sig.) A. H. LEONARD, Aét’y for Pt 
* ALEXANDER & BLANCHARD, 


1 E. H. RANDOLPH, 
At for Defendant. 
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Additional Agreement of Counsel. 


J. R. Hotes vs. Crrr or SHREVEPORT. 
J. B. Crooxs WW. * 
E. H.Cartervs. “. “ - 


50 It is a that plaintiffs may offer, in addition to evidence 

previously adduced by them, following evidence, viz: The 
records in cases Simon Levy, M. A. Hackett, A. H. Leonard, Jno. J. 
Horan, S. Herold, John J. Gragard, J. G. McWilliams, R. T. Buck- 
ner, W. P. Ford, Leon M. Carter, Mattie L. Parsons, ex’t’rs; G. W. 
Robinson, Kate O. Holmes, S. Herold, Mattie L. Carter, Edward 
Jacobs, Ben. Jacobs, J. F. Looney, R. R. Riggs, W. C. Harris, A. W. 
O. Hicks, & Wm. Enders vs. City of Shreveport, & also the citations 
in said cases, with returns thereon, & that said evidence shall be 
considered as having been offered on trial had. 

(Sig.) ALEXANDER & BLANCHARD, 


Att’ys for Def'd't. 


(Endorsement :) No. 104. John R. Holmes vs. — Shreveport. 
Agreement of counsel. Filed July 29, 86, & Mar. 2, 87. (Sig.) J. W. 
Wheaton, cl’k. 


In cases— 


51 Supreme Court of the United States. 


Joun R. HOLMES I Noa 104, 105, 106, & 107. 
(Cons) 
City or SHREVEPORT. 

Know all men by these presents that we, The City of Shreveport, 
as principal, and E. M. Smith and W. P. Ford, as securities, are held 
& firmly bound unto John R. Holmes, of Galveston, Texas, in the 
sum of two hundred & fifty dollars, to be paid to the said Jno. R. 
Holmes, his executors or administrators; to which payment, well & 
. to be made, we bind ourselves and each of us, jointly and sev- 
eral Me and our & each of our heirs, executors, and administrators, 
firmly by these presents. 

Sealed with our seals. Dated this 14th day of March, 1887. 

Whereas the above-named City of Shreveport hath prosecuted a 
writ of error in the Supreme Court of the United States to reverse 

. the judgment rendered in the above-entitled action by thecir- 
52 auit court of the United States for the fifth circuit & western 
district of Louisiana: 

Now, therefore, the condition of this obligation is such that if the 
abuve-named City of Shreveport shall prosecute its said writ of error 
to effect and answer all costs & damages if it shall fail to make good 
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its plea, then this obligation shall be void; otherwise to remain in 
full force & virtue. } 


Dsxal. 
W. P. FORDv. [seEat. 
= | ED. M. SMITH. [seat 
Sealed and delivered in presence of 

T. ALEXANDER. 

THOMAS J. LEATON. 


Unrrep States oF AMERICA, 
Fifth Circuit, Western Dist. of La. : 

E. M. Smith & W. P. Ford, being duly sworn, depose and say, 
and each for himself saith, that he is worth the sum of one thou- 
sand dollars over & above all his just debts & liabilities. 

ED. M. SMITH. 
W. P. FORD. 


Sworn to & subscribed before me this 14 day of M’ch, 1887. 
[Seal U. S. Commissioner, Western District La.] 
J. B. SLATTERY, 
U. S. Commissioner. 


I approve the above bond & the sufficiency of the sureties thereto. 
ALECK BOARMAN, Judge. 


53 & 54 [Endorsed :] Nos. 104, 105, 106. & 107. Jno. R Holmes. 
vs. City of Shreveport. 14. Bond. Filed March 14, 87. 
J. W. Wheaton, clerk. 


55 Unrrep Srates oF AMERICA, 88 : 


To John R. Holmes, Greeting: 

You are hereby cited & admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington, D. C., 
on the second Monday in October next, pursuant to a writ of error 
filed in the clerk’s office of the circuit court of the United States for 
the fifth circuit and western district of Louisiana, wherein the city 
of Shreveport is plaintiff and you are defendant in error, to show 
cause, if any there be, why the judgment in the said writ of error 
mentioned should not be corrected and speedy justice.should not be 
done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
„ — Court of the United States of America, this the 14th day 
of March, A. D. 1887. 

(Seal U. S. Circuit Court for the Western Dist. of La.] 


ALECK BOARMAN, Judge. 


56 [Endorsed :] No. 122. C. C. The City of Shreveport vs. 

Jno. R. Holmes. 15. Citation. Filed March 14, 87. J. W. 
Wheaton, clerk. | 2 
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Rec'd this citation on writ of error, in office, M’ch 17th, 1887, & 
on the 18th day of same month & year I served a certified copy of 
same on A. H. Leonard, att’y for plaintiff (def’t in ereor), by leaving 
same in his hands in the city of Shreveport, La. 

A. C. GIBSON, 
J. S. Marshal 


57 Opinion of Judge. 
U. S. Circuit Court, Western District Louisiana. 


Jno. R. Hotmes 
us. . 104, 105, 106, 107. 
City or SHREVEPORT. 


A. H. Leonard, A. D. Laud, for plaintiff; T. Alexander, E. H. 
Randolph, for defendant. 

By agreement, jury waived and the four cases consolidated. 

The pleading, issues, and facts in the case are substantially the 
same as those in the case of Dorian vs. The City of Shreveport, 28th 
Fed. Reporter, 287. The bonds and ordinances relating to their 
issuance were fully recited in that case. The several statutes vest- 
ing powers in the defendant city make up the charter by which we 
are to test and measure the liability of the corporation for the acts 
of its agents in entering into the contracts in pursuance of which 
the bonds held by plaintiff were executed. Dealers in munic- 
ipal bonds or other such securities and evidences of indebtedness . 
are cha with notice as to the power of the corporation to incur 
and bind the city for the debt evidenced by such instruments. 

Under the agreement made with the several persons to whom 
these bonds were issued they were to do certain public work in the 
way of grading or otherwise improving the streets of the city, and 
were to be paid half in cash and the balance in the ten-year bonds 

at par. The work work was satisfactorily performed and the 

58 indebtedness evidenced by these bonds has never been paid. 
The defense is in the nature of a demurrer. The defendant, 

offering no evidence, relies upon two grounds in law for relief: First, 
upon the plea ultra vires ; second, upon the prohibitory act of 1855, 
which forbids a municipal corporation to incur a debt without pro- 
viding in the ordinance creating the debt the means of paying the 


principal and interest. The law, ultra vires, is a shield to the tax- 


payers of a corporation; when properly administered it should 
enable them to avoid the payment of a debt, whatever may be the 
form of the instrument used to evidence the liability, which has 
been contracted beyond the scope of the corporate powers. The 
reason and force of this principle of law lies in the fact that the 
wer to bind the corporation for a debt carries with it the power to 
pay the debt out of the revenues collected from the tax-payers. No 
tax should be collected to pay a debt not lawfully binding on the 
corporation ; hence the plea ultra vires will be against the pay- 
ment of such a liability. | 
Municipal corporations possess the following powers: First, 


JOHN R. HOLMES. 27 
powers granted in express words and such as are fairly or neces- 
sarily implied from the language used in enumerating and vesting 
the several express grants; second, such powers as are essential to 
the declared purposes of the corporation. In the statutes 
59 which made up the charter of defendant city at the time 
these bonds were issued we find powers expressly given of a 
niore extensive kind than usually belong to city governments. 
Among them we find the power “to erect such public works and 
buildings for the use and advantage of the town as they may deem 
expedient;” * * * “togive bonds and receive bonds, which shall 
be as effectual in law as other bonds given under the laws of the 
State; to levy an annual tax, not limited in amount, from 1853 
until after time these bonds were issued, for the comfort, improve- 
ment, and well regulating of the town.” The mayor was required 
to sign all notes and other obligations binding on the corporation. 
The mayor and trustees “have power from time to time to enact 
and provide for the promulgation of such by-laws and ordinances, 
not inconsistent with the laws and Constitution of the State and 
United States, as they may deem proper in relation to the public 
markets of said town, to the landings, streets, ~~ and highways . 
therein, and to the opening, widening, draining, filling up, keepi 
in order, and improving the same;” * * * “to ope ee 
pave, plank, macadamize, or otherwise improve and adorn the 
streets, alleys, and wharves of the — 2 In Reynolds vs. Shreve- 
port, 13 A., 426, the court held that the city could incur a debt for 
grading the streets, and in discussing the powers we have men- 
tioned said they were “uf the most ample description.” In the face 
of these liberal grants to defendant city it cannot be denied 
60 that the agents of the corporation were fully authorized to 
contract for the public works performed by the several con- 
tractors to whom the bonds were issued. 

The numerous authorities cited in the Dorian case, some of them 
from the courts of Louisiana, show abundantly the power of the 
city’s agents to give warrants, vouchers, or other evidences of in- 
debtedness binding on the city to anticipate the current revenues 
and to evidence the amounts due on a credit, whether it be long or 
short, in pursuance of contracts for public works made by the city’s - 
agents within the scope of their official powers. The defendant, 
among other cases, cites the case of Wilson vs. City of Shreveport. 
A careful consideration of that case does not appear to avail any- 
thing for the defense against the bonds now held by plaintiff. In 
that case the bonds were alleged, in themselves, as commercial 
paper, to be a basis for recovery. Those bonds were issued in 1867. 

he interest was being paid on them at the time these bonds were 
issued, and the court decided the suit on them in 1877. Iu this case 
the bonds were issued in 1869, and the city provided for and con- 
tinued to pay the interest on them to any one holding them until : 
1878. When the bonds came into the hands of plaintiff the Wilson 
suit bad not been filed and there was nothing known in the history of 

their origin, issue, or treatment by the city to depreciate them, 
61 or in any way dishonor them in public confidence or com- 
merce. All the parties to the contract were in good faith, 
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and if the city’s agents had no authority to bind the corporation on 
such instruments for debts lawfully due public creditors neither the 
city nor the persons who performed public works nor the public 
knew or suspected the absence of such powers. It is in evidence that 
the city’s agents at the time these bonds came into the hands of 
plaintiff had been for many vears issuing commercial notes or bonds, 
and that the constituents of the corporation had from time to time 
been paying the principal and interest of the same. The payment 
of the annual interest on these bonds to any holder of them, however 
willingly it may have been paid, could not, if the bonds were given 
to evidence a debt not lawfully binding on the corporation, operate 
in law as a ratification of them, nor would the city be forbidden in 
law to deny or refuse to pay them for that reason. If the debt · to 
evidence which they were executed was not such a debt as would be 
binding on the corporation, then no obligation to pay it on the part 
of defendant ever existed, and no acts of the city officials in paying 
interest on them could amount to a ratification by the constituents 
of the corporation, but if the debt be lawfully due, it seems that the 
principles laid down by J udge Drummond iu case Portsmouth Sav- 
ings Bank vs. Springfield, 4 Fed. Reports, 276, may with force 
62 de applied to this case. All questions of doubt in relation 
to the validity of these bonds should be answered in favor 
of their legality, because the city has recognized their validity re- 
tedly and has paid the interest on them for a series of years. 
herefore, under such circumstances as these, it should appear, 
beyond all doubt, that the issue of the bonds was void.” 
he opinion in the Wilson case shows that the bonds he sued on 
were given to evidence the purchase price of gas stock which the 
~~ agents had purchased for the corporation. 
The plea ultra vires was sustained because the court thought there 
was no authority in the city’s agents to purchase “ gas stock,” and con- 
sequently they could not bind the corporation for the debt. If it be 
true that the corporate authorities were without power to buy gas 
stock, it could not have been a matter of much consequence to the 
court in that case whether the bonds sued on are in the form of com- 
mercial paper or not. It is evident, from the reasoning of the court, 
. that the corporation would have been liable for the debt incurred in 
the purchase of the gas stock but for the absence of the power to 
contract for such stock. 
If the court had found that the city’s agents were authorized ex- 
pressly or by implication to bind the corporation for a debt con- 
tracted by them for the purchase of gas stock there is nothing 
63 in the opinion of the court to induce us to believe that the 
mere form of the instruments used by the agents tu evidence 
the corporation’s promise to pay for the gas stock would have been 
sufficient to release the corporation from its lawful obligation to pay 
to the vendor or his assignees the amount due them. The defendant 
was released in that case on the plea ultra vires, because the court 
substantially said there never was any liability incurred by the acts 
of the officials in purchasing such property ; that there was no obli- 
gation sanctioned by law, and no recovery could be had. 
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But defendant contends that such bonds as these purport on their 
face to be, when issued for anything or to any person, are void. 
Conceding it to be true that the corporation had no authority to 
execute notes or bonds for any purpose which would be entitled 
judicially to the protection of the law merchant, does it follow that 
where the city’s agents and all the parties to a contract sanctioned 
by law agree to give io give and take such instruments as would be 
so protected that the instruments so given and now held against 
defendant are for all — void? Will the fact that those agents 
exceeded their power only in agreeing to give such instruments or 
exceeded their power only and merely in the selection of the means 

of evidencing the debt due the contractors invalidate and ex- 
64 tinguish the obligation lawfully incurred by the corporation? If 

no debt sanctioned by the law could be incurred for such 
public work as the grading and otherwise — the city’s streets, 
then it would be a matter of no consequence to the city or to the 
constituents of the corporation what sort of evidence of the debt 
were issued, for the plea ultra vires would shield them against the 
debt; but the plea, if the debt is lawfully due and unpaid, will not 
protect the corporation against the payment of the debt because of 
an irregularity or error on the part of the city’s agents in giving 
commercial notes instead of non-commercial vouchers or warrants. 
To give such an effect to the plea, whoever may be the parties to the 
contract or whatever may be the 1 larities in the instruments 
used to evidence a lawful debt, would be as unwarranted in con- 
science as it would be novel in the administration of justice. 

In the Dorian case we held that the bonds are not void and with- 
out effect; that if they were not in law entitled to the credit and 
force of commercial paper they certainly, under the authorities cited, 
may be treated as evidences of simple obligations in favor of the 
persons holding them. 

When we tried that suit the several suits now submitted had not 

been presented, the bonds in the Dorian case did not amount 
65 to an appealable sum, and it was known that the series of 

bonds now sued on were outstanding against the city. Under 
such circumstances I thought it best to rest the court’s opinion on 
the validity of the bonds as evidencing in favor of the bona fide 
holder a simple obligation against defendant. 

In that case a written opinion sustaining the validity of the bonds 
in the way just stated was submitted to Judge Pardee, who certified 
his concurrence in the reasoning and conclusion therein. 

In the Dorian case the plaintiff contended that the corporate au- 
thorities, having ample express power to provide, secure, and con- 
tract for the public work performed by the contractors to whom the 
bonds were issued, had also the implied power to issue to them com- 
mercial instruments, and that these bonds being of such a character 
are in themselves a legal basis for recovery—the same point as urged 
in this case. 

Considering that the public work for which it is agreed these 
bonds were issued was satisfactorily performed, that no equitable 
relief is sought by defendant, and that all the suits to be covered by 
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this opinion are for appealable sums, I have less hesitancy now than 
I had when the Dorian case was tried in taking up and passing on 
the validity of these bonds as commercial instruments. The author- 

itv of defendant’s agents to secure and provide for certain 
66 public works is found in the express powers of the corpora- 
: tion. Out of those powers come by implication the the au- 
thority to give promissory notes binding on the corporation. The 
implied powers, when deducible from the interpretations the law 
puts upon the meaning or extent of the express powers, are as good 
authority for the act of an agent as are the express authorizations in 
the mandate. In this State it has frequently been held that an 


agent authorized to buy a thing may give his —_ note for — 


the price. See 2 Rob., 244. The court say: “If the power to pur- 
chase be established the power to give the evidence necessary to 
secure the price necessarily ensues, and whether the credit be long 
or short is a matter of indifference.” In 8 Rob. the court holds that 
the notes given to plaintiff being a contract made by defendant in 
the course of their legitimate business, no express authority is neces- 
sary in the charter to enable them to make it. “The city of Shreve- 
port, having the right to purchase real estate under its charter, had 
the power, which was an implied one, to executé the note for the 
credit part of the purchase and to give a vendor’s mortgage and 
vendor's privilege.” 26 A., 636. 
“The city of Shreveport, baving the authority to buy property, 
carries with — by implication the authority to give notes for 
67 the price.“ 26 A., 495. The several cases applying to de- 
fendant city from this State’s courts were decided when the 
charter powers to purchase real estate were the same as they were 
in the charter existing at the time these bonds were issued, and it 
cannot be said that the express power to purchase real estate and 
the implied power of the city’s agents to give promissory notes for 
the purchase price is more clearly expressed or implied in the 
charter then existing than was the power of the same agents to bind 
the corporation on such notes for the credit price of work performed 
or for material furnished for improvements on the streets. The 
State court in deciding that the city’s agents were empowered to 
bind the corporation on notes given for the purchase price of the 
thing were authorized to buy or provide for the city were applying 
well-known rules in the law of principal and agent—that is, that 
the power to bind the princinal by giving his promissory note for 
the price of the thing which he is expressly authorized to secure or 
furnish’ is an implied and incidental power, and if such a power 
is not prohibited the agent will be considered as possessing it by 
— It is known that the authorities, as well in the 
Federal as in the State courts, are not uniform in their rulings 
upon the matter we are considering; this does not exist be- 
cause of any serious difficulties found in applying the law of agency, 
but largely upon the question as to whether the law of princi 
and agent, in a given case, shall be applied in considering the liability 
of a municipal corporation for the acts of their agents. If the power 
in the officials of a municipal corporation to do or procure a thing is 
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sufficient, as in this case, it seems there can be no reason why in fixing 
the —s of the corporation the law of 1 — I should not be 
applied. In the two cases, one Britton vs. Police Jury, 15 Wal., the 
other Ray vs. Nashville, 19 Wal., the subject-matter of this suit was 
fully discussed. In the former the plaintiff, a bona fide holder of 
certain bonds, sued upon them as as commercial instruments and 
payynent was resisted on the plea ulira vires. Justice Bradley, find- 
ing no express power in defendant to issue such bonds, said: “ We 
have, therefore, the question — — presented in this case whether 
the trustees or representative officials of a parish or county or other 
local jurisdiction, vested with the usual power of administration in 

specific matters and the power of levying taxes to defray the 
69 necessary expenses of the jurisdiction, have an implied au- 

thority to issue negotiable securities, payable in the future, of 
such a character as to be unimpeachable in the hands of bona fide 
holders for the purpose of raising money or funding a previous 
indebtedness.” 

The commercial securities in that case were issued for the = 
pose of “ funding previous indebtedness,” and the court, not finding 
any express power to issue the bonds, said to issue commercial se- 
curities for such purposes does not belong to the governmental pur- 

of a parish, and therefore could not be considered as an 
implied power. The court, in so holding, announced a general 
principle, which forbids the authorities of municipal corporations 
possessing only the usual governmental powers, in the absence of 
express powers, to issue bonds, whether in a commercial form or 
not, to raise money or to fund outstanding indebtedness under the 
exercise of implied powers, because to issue bonds for such purposes 
is not within the scope of a corporation’s usual governmentai powers; 
but the court, in order that the principle announced and upon 
which the bonds were held invalid should not be extended too far, 
said: “ We do not mean to be understood that it requires in all 

cases express authority for such bodies to issue negotiable 
70 paper. The power has frequently been implied from other 

express powers granted. Thus it has been held that the 
power to borrow money implies the power to issue the — 
securities for its repayment, whether in the form of notes or bonds 
payable in the future. So the power to subscribe for stock in a 
railroad or to purchase property for a market-house and other like 
powers which cannot be carried on without borrowing money or 
giving obligations payable in the future have been held sufficient to 
raise the implied power to issue such obligations.” 

In Ray vs. Nashville, 19 Wal., 468, Justice Bradley, delivering the 
opinion, held that defendant — possessing, as it did, only 
the governmental powers, could not issue commercial notes or 
otherwise bind the city for borrowed money, because no such power 
existed among the implied powers of the corporation; that the 
power to borrow money was not germain to the powers expressly 
given and was not a power necessary to carry out the purposes of 
the city government. 

In reading the opinion and conclusion of the court it will 
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be apparent that it could not have been a matter of conse- 
quence to Justice Bradley or to the three justices who 
with him (in the Ray case) whether the bonds sued on in 
71 the Britton case or the drafts or notes in the Ray case were 
in a commercial or negotiable form or not; for them it seemed 
to be enough to know that the defendant — —— had no power 
to issue funds to take up outstanding indebtedness or to borrow 
money, and could not be bound by the officials to pay it, whatever 
may have been the sort of instruments used between the parties. In 
the Ray cese the court was composed of eight judges ; four of them 
dissented. Among them was Justice Hunt, whose written opinion 
is reported, in which he said: “I hold it to be well established by 
the authorities that a municipal corporation may borrow money for 
the legitimate use of the corporation, and that it may issue its notes 
for the same, unless expressly prohibited by its charter or by some 
statute from doing so. The proposition that it cannot borrow money 
unless expressly authorized to do so is, in iny opinion, unsustained 
by sound authority; that securities thus signed by corporations 
are subject to the rules of commercial law, when held by bona fide 
holders, has been repeatedly held by this court.” Justice Hunt 
thought Ray was not a bona fide holder before maturity, and agreed 
to have the case remanded for the purpose of letting in equita- 
72 ble defenses. On the other issues mentioned the court was 
evenly divided. 

Whatever conflict of opinion there may be among the courts and 
judges as to the power of the agents of a municipal corporation, 
— A only the usual governmental powers to bind their con- 
stituents by the issuing of commercial bonds or any other evidences 
of indebtedness for borrowed money or on bonds issued to take up 
outstanding indebtedness, we are, after a very — examination of 
authorities, unable to find a single case in which the power of the 
city’s agents to evidence the credit price of a thing which they were 
authorized to secure, provide for, or purchase was judicially denied. 

In Desmond vs. Jefferson, 19 Fed. N, 486, plaintiff sued on bouds 
issued for the purchase price of a fire engine —alleged them as com- 
mercial securities to be a legal basis for recovery. Defendant re- 
sisted payment on the plea ultra vires. Thedefendant city possessed 
the usual governmental powers. Among these powers was the 

wer to organize a fire department.” The court thouglit the de- 
endant, having the power to organize a fire department, had ample 

power to buy an engine and give such securities for the pur- 
73 chase price, and — “There is no case to be found where, 

if the power is given by specific grant or by necessary impli- 
cation to provide for or buy the thing, the courts have held that this 
character of paper is not obligatory upon the municipality.” 

In 1 Wal., 273, the defendant city had power to subscribe toa city 
railway company “as fully as any individual.” The corporation 
was sued on negotiable bonds issued for subscription to the com- 
pany and resi payment on the ground that her agents were not 
authorized to issue the negotiable bonds. The court said the power 
to subscribe was a power to create a debt, and consequently to give 
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evidence of the debt. The power to subscribe in such a way was 
given, and if they legally owed a debt it followed that they can give 
a bond for it. 

The power in that case was broadly given. So in the pending 
case it would seem that the power to pass all ordinances not incon- 
sistent with the laws of the State which the city’s agents may deem 
proper in relation to such public works as were performed by the 
contractors to whom these bonds were given, considered with the 
fact that the defendant’s agents could collect taxes, unlimited in per 
centum or gross sum, annually for the well regulating of the town, 

should, we think, enable the authorities to secure such public 

74 works in any way that agents are usually empowered to act 
for their principals. The weight of authorities upon the 

power of a municipal corporation to execute bonds to be placed on 
the market for the purpose of raising money to be expended by the 
city’s agents or for the purpose of funding outstanding ind ness 
seems to — generally against the exercise of the power, except in 
cases where the LI is derived from legislative authority, ex- 

ressed or implied. The reason for such ruling is well known to 

in the fact that municipal corporations are established to enable 
the people residing in towns and cities to have the benefits of local 
government. Unlike trading or business corporations, their powers, 
unless otherwise directed by express or implied grant, should be 
and are in law, as well as in public policy, limited to such as are 
gover-mental or administrative in their nature or scope—to such as 
are necessary to conserve the purposes of their municipal organism. 
80 far as the contractors to whom these bonds were originally 
given are concerned with their issue, it cannot be said that they 
were issued for the purpose of borrowing money or for the purpose 
of funding outstanding indebtedness of the city, for it is not denied 
that they were given to the contractors in pursuance of an 

75 agreement to the effect that one-half of the amount due them 
for the public work should be paid in cash and the balance 
should be evidenced as a debt — the city by ten-year negotiable 
bonds, some of which are now held by plaintiff. The contractors 
agreed to take commercial bonds or securities, and as such securities 
are known to be more valuable in commerce than instruments not 
— by commercial law, it may be fairly presumed that the 
act that such bonds were to be given to them instead of non-com- 
mercial securities enabled the cuntractors to perform the work, and 
entered largely, if not in a controlling way, into their ability, motive, 
and reason for undertaking the public works. If it be conceded 
that the city’s agents had power to incur a debt sanctioned by law 
against the corporation for such works as the contractors in this 
instance faithfully furnished and performed, it does not seem in- 
consistent with public policy nor at variance with the jurispru- 
dence of Louisiana or the decisions of the United States courts to 
hold that such authorities or agents are authorized in the implied 
powers of their mandate to evidence such a debt by giving such 
commercial notes or bonds as are now held by plaintiff. In reach- 
ing our conclusion in the Dorian case, as well as in this suit, we 
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have kept in mind the rule which seems to be generally ob- 


76 served when the Federal courts are employed in interpreting 
the powers of municipal corporations to lawfully incur a 
debt—that is, that doubts, if there be any, as to the — of the 
city’s agents to incur the particular debt should be charged to the 
obligee, as in this case the plaintiff. 

But in deciding now in favor of the validity of these bonds as 
commercial securities it cannot be said that we are imposing upon 
or enforcing against the constituents of the corporation a debt doubt- 
ful in its origin, or one not lawfully incurred, or one not justly due 
to somebody, because it is clear enough that the debt is unpaid and 


that the city’s agents had ample power to ordain and direct that the 


public work should be done, and to legally bind the corporation for 


the debt—that is, for the price of the public work. 

(Sig.) ALECK BOARMAN, Judge. 
77 Minutes of Court. 
Urra States or AMERICA, Western District of Louisiana: 


This being the third Monday of the month of July, A. D. 1886, 
and by law the first day of the July term of the circuit court of the 


United States for the fifth judicial circuit and western district of 


Louisiana, the same was duly opened by the marshal. 
Present: His honor Aleck Boarman, judge, presiding. 


JoHN R. HoLuxs 
vs. Nos. 104, 105, 106, 107. 
Tue City or SHREVEPORT. 


Motion for recusation filed & same assigned for argument on 
Tuesday, July 20th, 1886, in all these cases, from 104 to 112. 


THURSDAY, July 29th, 1886. 
Court met pursuant to adjournment. 


Jo R. Hotmes 


v8. 
Tue City or SHREVEPORT. 


On motion of T. Alexander, attorney for defendant, the motion 
filed in the above-named cases on Monday, July 19th, 1886, be, and 
the same are hereby, withdrawn. Agreement of counsel filed in 
these cases and made part of the record. 


brio 104, 105, 106, 107. 


Fripay, July 30th, 1886. 
Court met pursuant to adjournment. 


Joun R. Hours * 104, 105, 106, 107. 


v8. 0 
Tux Crry or SHREVEPORT. 2 — 


Answer & plea of prescription filed. 


a — — — — — 
— 


h. 


JOHN R. HOLMES. 


78 Unitep Srates or AMERICA, 
Western District of Louisiana : 


SHREvEPORT, Monpay, February 21st, 1887. 
This being the third Monday of the month of. February, A. D. 
1887, and by law the first day of the February term of the circuit 
court of the United States for the fifth judicial circuit, western dis- 
trict of Louisiana, the same was duly opened by the marshal. 
Present: His honor Aleck Boarman, judge, presiding. 


Wepnespay, March 2nd, 1887. 
Court met pursuant to adjournment. 


2 25 104, 105, 106, 107. 
Tae Crrr or SHREVEPORT. Consolidated. 


These cases, as per assignment, came on to be heard. A jury 
having been waived and both sides having announced themselves 
ready for trial, the cases were proceeded with. 


Note of Evidence. 


Plaintiff offers in evidence— 3 
Ist. All the evidence offered on the trial of the case Simon Le 


vs. The City of Shreveport. | 
2nd. Acts of the Legislature of Louisiana relative to the city of 
Shreveport, viz: Acts of 1839, page 200; acts 1850, acts 1853, page 
198; acts 1859, page 121; acts 1866. 
3rd. Ordinance of the city of Shreveport, of date July 3rd, 


1866. 
79&80 4th. Ordinance of the city of Shreveport, of date April 


4th, 1871. 
5th. Forty-two (42) bonds of the city of Shreveport. 
6th. Note of evidence taken on the trial of the case Simon Levy 
vs. The City of Shreveport, filed February 24th, 1885. 
Testimony closed and case submitted. 


Monpay, March 7th, 1887. 


Court met pursuant to adjournment. 


J. R Horus Nos. 104, 105, 106, 107. 
v8. Consolidated. 


Tue City or SHREVEPORT. 


It is ordered by the court that there be judgment in favor of the 
plaintiff, J. R. Holmes, against the defendant, The City of Shreve- 
port, for amounts claimed in petitions, & interest. 


ce lees 88 “a ee ee } 
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81 Clerk's Certificate. 
| CLERK’s OFFICE. 


I, John W. Wheaton, clerk of the circuit court of the United 
States for the fifth circuit and western district of Louisiana, do 
hereby certify that the foregoing 80 pages contain and form a full, 
complete, true, and perfect transcript of the record and Ss 
had on the trial in the cases of John R. Holmes vs. The City of 
Shreveport, Nos. 104, 105, 106, & 107 (consolidated) of the docket of 
the said court. | 

Returned in obedience to writ of error, the original of which is 
hereto annexed. 

Witness my hand and the seal of said court, at the city of Shreve- 
port, this 23rd day of May, A. D. 1887. 


[Seal of U. S. Circuit Court for the Western Dist. of La.] 
J. W. WHEATON, Clerk. 


Judges Certificate. 

I, Aleck Boarman, — United States for the western district of 
Louisiana, do certify that John W. Wheaton, whose name is signed 
to the above certificate as clerk of the circuit court of the United 
States for the fifth circuit and western district of Louisiana, was at 
the time of signing said certificate and is now the clerk of said court; 
that said certificate is in due form of law, and that full faith and 

- credit are due to his official attestations as such clerk. 
82 Given under my hand, at the city of Shreveport, in said 
district, this 23rd day of May, A. D. 1887. 
ALECK BOARMAN, Judge. 


Clerk’s Certificate. 


I, John W. Wheaton, clerk of the circuit court of the United 
States for the fifth circuit and western district of Louisiana, do 


hereby certify that Aleck Boarman, whose name is signed to the 


foregoing certificate as United States judge for the western district 
of Louisiana, was at the time of signing said certificate and is now 
the jadge of said court. 

itness my hand and the seal of said court, at the city of Shreve- 
port, this 23rd day of May, A. D. 1887. 


[Seal of U. S. Circuit Court for the Western Dist. of La.] 
n J. W. WHEATON, Clerk. 


83 Unitep Srarrs oF AMERICA, 88: 


The President of the United States to the honorable the judge of the 
_  @ireuit court of the United States for the fifth circuit, western dis- 
trict of Louisiana, Greeting: 

Because that in the records & process, and also in the rendering 
of judgment in a suit before you or some of you, between the City 
of Shreveport, Louisiana, plaintiff in error, and John R. Holmes, a 
citizen of the State of Texas, defendant, a manifest error has inter- 
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vened, to the great damage of the said plaintiff in error, as in his 
complaint stated, and as it is just & proper that the error, if any 
there be, should be corrected in due manner and that . behalt non 
justice should be done to the parties aforesaid in this you 
are hereby commanded that if judgment thereof be given, then, 
under your seal, you do distinctly and openly send the rec- 
84 ord and process in the suit aforesaid, with all things concern- 
ing them, and this writ, so that you have the same before the 
Chief Justice and the associate justices of the Supreme Court of the 
United States on the second Monday of October next, at Washing- 
S boing, inspected hay ane cnmus tn: bo dite 
an i i , they may cause to e 
thereupon what of right t to be done. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, at Washington aforesaid, this the 14th day of 
March, in the year of our Lord one thousand eight hundred and 
eighty-seven, and of the Independence of the United States the one 
hundred & eleventh. 


[Seal U. 8. Circuit Court for the Western Dist. of La.) 
J. W. WHEATON, Clerk. 


85 [Endorsed:] No-. 104, 105, 106, & 107, consolidated. Ci 
of Shreveport ve. Jno. R. Holmes. Writ of error. Fi 
March 14, 87. 16. J. W. Wheaton, cl’k. 
Endorsed on cover: W. Louisiana C. C. U. S. No. 1121. The 
City of Sh Louisiana, plaintiff in error, vs. John R. Holmes. 
Filed October 7, 1887. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1887. 


No. 1122. 


THE CITY OF SHREVEPORT, LOUISIANA, PLAINTIFF 
IN ERROR, 


vs. 


JOHN B. CROOKS. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE WESTERN DISTRICT OF LOUISIANA. 
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Jupp & Detwiter, Printxns, WAsutworox, Ocropgr 10, 1887. 


THE CITY OF SHREVEPORT, LOUISIANA, Vs. J. B. CROOKS. 
1 P, tote, 


To the honorable the judges of the first judicial district of the State 
of Louisiana, holding sessions in and for the parish of Caddo: 


The petition of John B. Crooks, a resident of Fulton, Arkansas, 
and a'citizen of the State of Arkansas, with respect represents that the 
city of Shreveport, a municipal corporation created by the State of 
Louisiana, situated in the parish of Caddo, in said State, and a 
citizen of said State of Louisiana, is justly indebted to him in the 
sum of two thousand dollars, with eight per cent. per annum interest 
— from the Ist day of October, A. D. 1869, until paid, for 

is, Viz: 

On the 3rd day of June, A. D. 1869, the said city, in order to raise 
means for making improvements upon its streets, wharves, etc., through 
its council enacted an ordinance providing for the issuance of two 
hundred bonds of said city, each for the sum of one thousand dol- 
lars, bearing interest at the rate of eight per cent. per annum, payable 
to bearer ten years after date, and also providing for levying and 
collecting annually a tax sufficient to pay the interest on said 
and also for a sinking fund out of which to pay said bonds as they 
matured ; all of which will be seen by reference to an authentic 
copy of said ordinance, hereto annexed as part hereof, marked “A.” 

etitioner avers that “—" = said bonds were engraved, pre- 
pared, and signed by officers of said city in accordance with 
2 the requirements of said ordinance. | 
Petitioner avers further that — we and by vari- 
ous ordinances of its council said city provided for the improve- 
ment of its streets, avenues, wharves, etc., and particularly for the 
improvement of Commerce, Milam, Crockett, and Texas streets, 
Texas avenue, and of the wharf of said city, and entered into con- 
tracts with divers persons—among others, M. Baer, William Robson, 
D. J. Elder, the Shreveport City Railroad Company, and with 
various other citizens and property-holders of said city—to havesaid 
improvements made at a stipulated price; all of which is shown by 
— copies of said ordinances and contracts, hereto annexed as 
rt hereof. 
P Petitioner avers the improvements and work so contracted for 
were made and was done by said contractors, were accepted by said 
city, enured greatly to its benefit, and were well worth the amount 
which the city had bound itself to pay therefor. 

Petitioner avers further that the said city, in evidence of its in- 
debtedness for said work and improvements so as -aforesaid done 
and made, issued and gave to the said M. Baer, Wm. Robson, D. J. 
Elder, the Shreveport City Railroad Company, and other citizens a 
number of said bonds so as aforesaid authorized by said ordinance 
of June 3, 1869, and among others, bond Nos. 49-55, which are 

hereto annexed and made part hereof. 
3 Petitioner avers that said bond originally issued to the 
Shreveport City R. R. Co. was by said company transferred 
& assigned for a valuable consideration before maturity and in 
1—1122 
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2 THE CITY OF SHREVEPORT, LOUISIANA, vs. 
due course of commercial transactions; that for several years said 
city paid to any holder of said bond the interest due thereon, and 
by many ordinances repeatedly recognized its indebtedness as herein 
set forth, and that he, your petitioner, acquired said bond for a val- 
uable consideration and is now holder and owner of same. 

Petitioner alleges that all the ordinances and contracts of the city 
hereinbefore referred to were legally and properly enacted and en- 
tered into after full compliance with all the requirements of law. 

He avers further that the obligation of said city to pay its indebt- 
edness as hereinbefore set forth was confirmed and fixed by the 
charters of said city granted by the State of Louisiana A. D. 1871 
and A. D. 1878. . 

Petitioner all amicable demand in vain, and that the city has 
failed and refused to pay its indebtedness evidenced by said bond 
and remains indebted for the work done by said company as here- 
inbefore set forth, and that he (petitioner) is subrogated to all the 
— and actions of said company against said city. 

etitioner alleges further that the laws of the State of Louisiana, 
so far as — same had any bearing on or relation to the contracts 
hereinbefore set up and to the rights and obligations therefrom re- 
sulting, were, by —— and operation of law, a part of 
4 said contracts, and there was an implied contract between said 
city and the contractors that in event of a failure on the 
of the city to comply with the terms of said contract the obligations 
thereof might be judicially enforced through the means and by the 
remedies then existing. 
Petitioner avers that the law of Louisiana at the date of said con- 
tract provided sufficient means and adequate remedy for the en- 
forcement of all rights thereunder arising, but petitioner all 
that article 209 of the constitution of Louisiana, adopted July 23, 
A. D. 1879, has impaired the obligation of said contracts by destroy- 
ing all remedies for the enforcement of same, in this, viz., by limit- 
ing municipal taxation throughout said State for all purposes what- 
ever to ten mills on the dollar of valuation. 

Petitioner avers that it isclaimed by said city that the entire reve- 
nues of said city under the operation of said constitutional limitation 
are not more than sufficient for its alimony, and petitioner avers that 
in consequence of such limitation no means exist under the law of 
Louisiana by which said city can raise funds wherewith to pay or 
be compelled to pay its just debts. 

Petitioner alleges said article 209, so far as it limits municipal tax- 
ation, is, as to him, null and void, because it violates the Constitu- 
tion of the United States, which prohibits all States from passing 
any law impairing the obligation of contracts. 

itioner avers he is entitled to have said article 209 declared 

null and void, so that he may have a remedy by means of which to 
compel said city to pay its indebtedness to him. 

5 The premises considered, he prays that the city of Shreve- 

port be cited to auswer hereto; that, after all legal notices 

and delays, he have judgment against said city declaring said article 

209 of. the constitution of Louisiana — violation of the Constitu- 
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tion of the United States, null and void, and condemning said city 
to pay him the sum and interest herein claimed, with costs. 
e prays for all orders and decrees necessary and for general relief 
in the premises. | 
Sg A. H. LEONARD, 46%. 


* 


_ Petition for Removal. 
Tue Strate or Louisiana, Parish of Caddo : 
In the First Judicial District Court. 
Jong B. Crooks vs. Toe Crrr or SHREVEPORT. 


To the hon. judge of said court: 


Your petitioner, John B. Crooks, respectfully shows that he is 
the plaintiff in the above-entitled suit; that same was comme 
by him on or about the 3rd day of July, A. D. 1886, in said court, 
aud that he was at the time of bringing the same and still is a citi- 
zen of the State of Arkansas and a resident thereof. 

Petitioner shows that there is and was at the time said suit was 
brought a controversy therein between him and said defendant, 
then and now a citizen of the State of Louisiana and resident 
thereof, and that the matter in dispute in their suit exceeds the 
sum of five hundred dollars, exclusive of costs. 

That he has reason to believe and does believe that from local 

influence or prejudice he will not be able to secure justice by 
6 reason of such local influence or prejudice. ; 
That the said controversy raises a Federal question, the 
determination of which depends upon the construction of the Con- 
stitution of the United States. ? 

That said cause can be fully and finally determined in the United 
States circuit court for the western district of Louisiana. 

Your petitioner further represents that the suit has not been tried, 
but is pending in the said district court of said State of Louisiana, 
and that this petition is presented and filed in said court at the term 
at which said cause could be first tried and before the trial thereof. 

Your petitioner further shows that he desires to remove said suit 
into the circuit court of the United States for the western district of 
18 in pursuance of the acts of Congress in that behalf pro- 
vided. 

Your petitioner further shows that he has filed the affidavit re- 
quired by the statute in such cases, and offers herewith his bond, 
with Leon M. Carter, of Shreveport, La., as surety thereon, in the 
penal sum of two hundred and fifty dollars, conditioned as by said 
acts of Congress required. 

Your petitioner prays that said bond be a as good and 
sufficient, and that the said suit may — — the next 
circuit court of the United States in and for the said western district 
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of Louisiana, pursuant to the acts of Congress in such cases 
7&8 made and provided, and that no further proceedings may 

be had therein in this court; and your petitioner will ever 
pray, etc. 


(Sig.) A. H. LEONARD, 
Attorney for Petitioner. 
Oath of Attorney. 


- Unrrep Sates or AMERICA, 


The State of Lousiana, First Jud District of Louisiana: 


JOHN B. Cnooks vs. THE City or SHREVEPORT. 


1.— , being sworn, d — say that I am the attor- 
ney-at-law for John B. Crooks, plaintiff in said cause, now pending 
in the Ist judicial district court, parish of Caddo, State of Louisiana ; 
that said plaintiff is now absent from the State of Louisiana; that 
the contents of the above petition in said suit are true, and that I 
have reason to believe and do believe that from prejudice and local 
influence the said plaintiff will not be able to obtain justice in said 
State court. 

(Sig.) A. H. LEONARD. 


: —_— and sworn to before me this — day of July, A. D. 
(Sig.) — — 


(Endorsement:) No. 110. U. S. circuit court. John B. Crooks 


vs. The City of 
d'y elerk. 


9 Petition 


To the honorable the judges of the first judicial district of the State 
of Louisiana, holding sessions in & for the parish of Caddo: 

The petition of John B. Crooks, a resident of Fulton, Arkansas, 
and a citizen of the State of Arkansas, with respect represents that the 
city of Shreveport, a municipal corporation created by the State of 
Louisiana, situated in the parish of Caddo, — said State, and a citi- 
zen of said State of Louisiana, is justly indebted to him in the sum 
of three thousand dollars, with eight per cent. per annum interest 
thereon from the Ist day of October, A. D. 1869, until paid, for this, 
viz: On the 3rd June, A. D. 1869, the said city, in order to raise 
means for improvements on its streets, wharves, and for other nec- 
essary improvements, through its council enacted an ordinance pro- 
viding for the issuance of two hundred bonds of said city, each for 
the sum of one thousand dollars, bearing interest at the rate of eight 
per cent. per annum, payable to bearer ten years after date, and 
also providing for levying and collecting annually a tax sufficient 
to pay the interest on said bonds, and also for a sinking fund out 
of which to pay said bonds as they matured; all of which will be 
seen by reference to an authentic copy of said ordinance, hereto an- 


reveport. Filed July 14th, 1886. E. J. Nolan, 
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nexed as part hereof, marked “A.” Petitioner alleges that there- 
upon said bonds were engraved, prepared, and signed by officers of 
said city, in accordance with the —— of said ordinance. 
Petitioner avers that —1— and by various ordinances of its 
council said city provided the improvement of its streets, ave- 
nues, wharves, etc., etc., and, among other improvements, for 
10 tiv purchase of a tract of land to be used as a city park; all of 
on is shown by authentic copies of said ordinances, hereto 
annexed. 

Petitioner alleges that on the 30th day of May, A. D. 1870, the 
said city purchased from the succession of Samuel Bennett, deceased, 
ten-acre lot number seven, situated within the — — limits of 
said city, for the sum and price of twelve thousand dollars, in which 
amount said city became indebted to said succession, and in evidence 
thereof gave to the legal representatives of said succession twelve of 
the so as aforesaid issued, numbered from 1 to 12, inclusive - 
that said bonds were by party to whom originally issued transferred 
& assigned before maturity for a valuable consideration and in due 
course of commercial transactions; that for several years said city 
paid to any holderof said bonds the interest due thereon, and by many 
ordinances repeatedly recognized its indebtedness as herein set forth, 
and that he, your petitioner, acquired bonds Nos 1, 8, 9, which are 
hereto annexed, for a valuable consideration, and is now liolder & 
Petz — Se that said rchased said order 

etitioner at said city pu said property in 
that same might be used as a city park, and that to secure payment 
of the amount so as aforesaid due to him by said city he has the 
vendor’s lien & privilege on the property so as aforesaid sold to the 
city by said succession. , 
Petitioner alleges further that said city is indebted to him 
11 in the further sum of two hundred & seventy dollars, with 
legal interest from judicial demand, for this, viz., that in 
event of suit to enforce payment of said bonds the city contracted 
and bound itself to pay five per cent. on the amount sued for for 
attorneys’ fees; all of which is shown by authentic copy of act of 
sale from the succession of Samuel Bennett to the city of Shreve- 
hereto annexed as hereof. 

Petitioner alleges thet all the ordinances and contracts of the said 
city hereinbefore referred to were legully and properly enacted and 
entered into after full compliance with all the requirements of law. 
He avers that the obligation of said city to pay its indebtedness, as 
hereinbefore set forth, was confirmed and fixed by the charters of 


said city, granted by the State of Louisiana A. D. 1871 and A.D. . 


1878. 

Petitioner alleges amicable demand in vain, and that the city has 
failed and refused te pay its indebtedness evidenced by said bonds, 
and remains inde r said ten-acre lot, hereinbe set forth, 
and that he, your petitioner, is subrogated to all the rights & actions 
of the succession of Samuel Bennett against said city. 

Petitioner all further that the laws of the State of Louisiana, 
so far as same had any bearing on or relation to the contracts herein- 
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before set up and to the rights and obligations therefrom resulting, 
were by implication and operation of law a part of said contracts, 
and there was an implied contract between said city & the vendor 
of said property that in the event of a failure on the part of 
12 the city to comply with the terms of said contract the obliga- 
tions thereof might be judicially enforced through the means 

and by the remedies then existing. : 
Petitioner represents that the law of Louisiana at the date of said 
contract provided sufficient means and adequate remedy for the en- | rt 


forcement of all rights thereunder arising, but petitioner alleges 

that article 209 of the constitution of Louisiana, adopted July 23rd, 

A. D 1879, has impaired the obligations of said contract by destroy- 

ing all remedy for the enforcement of same, in this, viz., by limit- | 
ing municipal taxation throughout said State for all purposes what- | 
ever to ten mills on the dollar of valuation. 

Petitioner avers it is claimed by said city that the entire reve- 
nues of the city under the operation of said constitutional limitation 
are not more than sufficient for its alimony, and petitioner avers 
that in consequence of such limitation no means exist under the law 
of Louisiana by which said city can raise funds wherewith to pay or : 
be compelled to pay its just debts. | | 

Petitioner alleges said article 209, so far as it limits municipal | 
taxation, is, as to him, null and void, because it violates the Consti- 
tution of the United States, which prohibits all States from passing We 
any law impairing the obligation of contracts. > 

etitioner avers he is entitled to have said article 209 declared null 
and void, so that he may have a remedy by means of which 
13 to compel said city to pay its indebtedness to him. 

The premises considered, he prays that the city of Shreveport 
be cited to answer hereto; that, after all legal notices and delays, he 
have judgment against said city declaring said article 209 of the 
constitution of Louisiana — violation of the Constitution of the 
United States, null and void, and condemning said city to pay him 
the sum and interest herein claimed, with costs. 

Recognizing his vendor's lien and privilege, as herein claimed, és 
and directing enforcement of same, he prays for all orders & de- 
crees necessary & for general relief in the premises. 

(Sig.) A. H. LEONARD, Att'y. 


Petition for Removal. 
Tue Strate or Louisiana, Parish of Caddo: 
In the First Judicial District Court. 


Joun B. Crooks vs. Toe City or SHREVEPORT. 


—— 1 


To the hon. judge of said court: 


Your petitioner, John B. Crooks, respectfully shows that he is 
the plaintiff in the above-entitled suit; that same was commenced 
by him on or about the 5th day of July, A. D. 1886, in said court, 


+f, 
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and that he was at the time of bringing same and still is a citizen 
of the State of Arkansas and a resident thereof. 

Petitioner shows that there is, and was at the time said suit was 
brought, a controversy therein between him and said defendant, 
then and now a citizen of the State of Louisiana and resident thereof, 

and that the matter in dispute in their suit exceeds the sum 
14  of*five hundred dollars exclusive of costs. 
That he has reason to believe and does believe that from local 
influence or 4 — he will not be able to secure justice by reason 
of such local i 
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influence or. prejudice. 

That the said controversy raises a Federal question, the deter- 
mination of which depends upon the construction of the Constitution 
of the United States. 

That said cause can be fully and finally determined in the United 
States circuit court for the western district of Louisiana. 

Your petitioner further represents that the suit has not been tried, 
but is pending in the said district court of said State of Louisiana, 
and that this petition is presented and filed in said court at the term 
at which said cause could be first tried and before the trial thereof. 

Your petitioner further shows that he desires to remove said suit 
into the circuit court of the United States for the western district 
— in pursuance of the acts of Congress in that behalf pro- 
vided. 

Your petitioner further shows that he has filed the affidavit re- 
quired by the statute in such cases, and offers herewith his bond, 
with Leon M. Carter, of Shreveport, La., as surety thereon, in the 
penal sum of two hundred and fifty dollars, conditioned as by said 

acts of Congress required. 
15 Your petitioner prays that said bond be accepted as good 

and sufficient, and that the said suit may be removed into the 
next circuit court of the United States in and for the said western 
district of Louisiana pursuant to the acts — in such eases 
made and provided, and that no ſurther p ings may be had 
therein in this court; and your petitioner will ever pray, etc. 

(Sig.) A. H. NARD, 

| Attorney for Petitioner. 


Oath of Attorney. 


Unitep States oF AMERICA, 
The State of Louisiana, First Jud District of Louisiana: 


Jno. B. Crooks vs. Tar City or SSREVEPORT. 


I, A. H. Leonard, being sworn, — — say that I am the attorney- 
at-law for Jno. B. Crooks, plaintiff in said cause, now pending in 
the Ist judicial district court, parish of Caddo, State of Louisiana; 
that said plaintiff is now absent from the State of Louisiana; that 
the contents of the above petition in said suit are true, and that 
I have reason to believe und do believe that from prejudice and 
local influence the said plaintiff will not be able to obtain justice in 
said State court. 

(Sig.) A. H. LEONARD. 


8 THE CITY OF SHREVEPORT, LOUISIANA, VS. 


— and sworn to before me this 14th day of July, A. D. 
1 
(Sig.) W. P. FORD, CTE. 


: (Endorsement:) No. 112. U. S. C. C. John B. Crooks vs. 
16 ag aw of Shreveport. Filed July 14th, 1886. E. J. Nolan, 
7 ? a 


Plea of Prescription. 
In the U. S. Circuit Court, Western District of Louisiana. 4 


' Joun B. Crooxs | 
vs. bo. 110 & 112. . 
Crrr oF SHREVEPORT. , 


Now comes defendant in above cause and, as a peremptory excep- 
tion, pleads the prescription of one, three, five, and ten years in bar 
of plaintiff’s action herein. 

herefore defendant prays that this suit be dismissed at the 
plaintiff’s cost. 
(Sig.) E. H. RANDOLPH, 
. ALEXANDER & BLANCHARD, 
Attorneys for Defendant. 


(Endorsement:) No-. 110 & 112. Jno. B. Crooks versus City of 
Shreveport. Plea of prescription. Filed July 30, 86. (Sig.) J. 
W. Wheaton, cl’k. 


17 Answer. 
In U. S. Circuit Court, 5th Circuit, Western District of La. 
Jno. B. Crooks \ 


— Nos. 110 & 112. 
Crry oF SHREVEPORT. 


Consolidated. 


Now comes defendant in above cause and, for answer to plaintiff’s 
petition, denies all and singular the allegations therein contained, 7 
and specially denies pl’ff is a bona fide holder before maturity of the 
bonds sued upon. 


contracted no provision was made in the ordinance creating 
debt or means provided for the payment of the principal & in- 
terest of the debt so contracted, as required by section of the 
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Revised Statutes of the State of Louisiana ; that said statute is pro- 
hibitory and said bonds, having been issued in contravention thereof, 

are absolutely null & void. | 
18 Further answering, respondent specially denies that there 

was or is any privity whatsoever between plaintiff and the 
contractors, who are al in the petition to have performed cer- 
tain works under contracts with the city, or that plaintiff has any 
right of action against respondent for work done or labor performed 
by other persons, and to which contracts plaintiff herein was no 
party; that if any such right of action does exist on plaintiff’s part, 
which is denied, then that said contracts were also made in viola- 
tion of said prohibitory statute above referred to (sect. 2448), and 
-_ illegal, void, and in no manner binding upon the city of 

reveport. 
. Wherefore respondent prays that plaintiff’s demand be rejected at 
is costs. 
(Sig.) E H. RANDOLPH, 
“ ALEXANDER & BLANCHARD, 
Attys for Defendant. 


(Endorsement :) Nos. 110 & 112. Jno. B. Crooks vs. City of 
1 Answer. Filed July 30, 86. (Sig.) J. W. Wheaton, 
cl’k. : 


19 Judgment. 
U. S. Circuit Court, Western District Louisiana. 


u * 110 & 112 
Tue Crry or SHREVEPORT. Consolidated. 


One Sy w 
of the plaintiff & against the defendant, and for reasons given in 
opinion read herein, it is ordered, adjudged, and decreed that the mo- 
tion for recusation herein filed, which has been waived by defendant, 
be overruled, and that the plea of prescription herein be also 


overruled ; and it is further ordered, adjudged, & decreed that the 


big 


ntiff, John B. Crooks, have and recover of the defendant, The 
ty of Shreveport, the sum of two thousand four hundred dollars, 
wi ay cent. per annum interest thereon from the Ist day of 
October, A. D. 1877, and the further sum of three thousand six hun- 
dred dollars, with tive per cent. per annum interest frum Ist Oct’r, 
A. D. 1877, and the further sum of two hundred & seventy dollars, 
with five per cent. per annum interest from July 5, 1886. 

It is farther ordered & decreed that the vendor’s lien & privilege 
as claimed by plaintiff be recognized & enforced, & that defendant 
pey all costs of suit. 

t is farther ordered, adjudged, & decreed that article 209 of the 
constitution of Louisiana, A. D. 1879, is, and is hereby de- 
clared to be, unconstitutional, null, & void, so far as same imposes a 


2—1122 
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limit on municipal taxation or in any manner affects the 
20 debt due by defendant to plaintiff, which is recognized by this 
judgment. 
,, Done, red, & signed in open court on this the 7th day of March, 
D. 1887. 3 
(Sig.) ALECK BOARMAN, Judge. 


(Endorsement :) Nos. 110 & 112, consolidated. John B. Crooks vs. 
City of Shreveport. Judgment. Filed Meh 7th, A. D. 1887. (Sig.) 
J. W. Wheaton, cl’k. 


Statement of Facts. 
U. S. Circuit Court, Western Dist. La. 


Joun B. Crooks 
v8. bio 110, 112. 
Tue Crry or SHREVEPORT. 


By written agreement of counsel these two suits were consolidated, 
jury was waived, and motion for recusation abandoned & dismissed. 
The defendant offered no evidence. 

Statement of facts on plea of prescription.—Prescription as against 
pl'ff's demand was interrupted by a judicial demand and citation on 

the 30th August, 1884, and prescription has not accrued. 
21 On the merits.—Defendant is a municipal corporation. 
In 1869 and 1870, in pursuance of ordinances legally enacted 
& promulgated, the defendant caused to be let several contracts for 
public works, such as grading and otherwise improving the streets 
and wharves of the city. 

By written agreement the contractors undertaking the public 
works which were provided for in the ordinances were to receive 
from defendant for the amounts due them for work & labor done 
and material furnished a part in cash as the work progressed and 
the balance in the ten-year coupon one-thousand-dollar bonds of the 
city at par. 

he works having been satisfactorily performed and accepted by 
the city, a number of such bonds were executed and given to said 
contractors to evidence the amount due them in accordance with 
the agreement of the parties. The defendant corporation has had 
the benefit and enjoyment of the works, & the credit price repre- 
sented by these bonds has never been paid to any one. 

The several contractors to whom the bonds were given trans- 
ferred them by delivery before maturity for value, and plaintiff ac- 

uired and became the holder of two of said bonds for value and in 
due course of business. 

On the 30th May, 1870, in conformity to ordinances of the 

22 city previously & duly enacted, the city purchased ten-acre 

lot number seven, situated within the corporate limits of 

said city, for the price of twelve thousand dollars, for which the 

city executed and gave tothe vendors of said property twelve ten- 

year coupon bonds of the city, each for one thousand dollars, bear- 
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ing numbers from 1 to 12, inclusive, which bonds were by the notary, 
before whom the act of sale was passed, paraphed ne varictur to 
identify them with the act of sale. By said act a special mortgage 
waiving benefit of appraisement was stipulated on said in 
favor of any holder of said bonds to secure the payment of said bonds 
& the coupons thereto attached, and, in the event of suit on said 
bonds, the city bound itself to pay all costs and attorneys’ fees, fixed at 
five per cent. on the amount sued for. The act of sale and mort- 
e was signed on the part of the city by the mayor of the city. 

Thereupon the city took possession of suid ten-acre lot number 
seven as owner and has ever since held & now holds possession of 
same as owner; said property was purchased by said city for a city 
park. The bonds so issued to the vendors of said property were by 
them transferred by delivery before maturity for value, and in the 
due course of business plaintiff acquired & now holds three 

23 of said bonds. Up to and including the year 1877 the city 
levied annually a tax to provide means for paying the interest 

and also to provide a sinking fund for the I of the prineipal 
of said bonds hereinbefore mentioned, and the interest was paid to 
any one holding them. Up to and including said year 1877 the 
bonds were also annually placed in the city’s statement of liabilities 
— — its published budgets, and some of said bonds were taken up 

the city. 

"The defendant corporation issued in the year 1866 bonds for 
$500.00 cach, payable in five, ten, & fifteen years, respectively, and 
same were placed in the annual statements of the city’s liabilities 
and in its bud 

The following is a copy of the bonds given to said contractors and 
said vendors and now held by pl'ff: 


“ $1,000.00. $1,000.00. 


“Srate oF Louistana, City of Shreveport : 


“Municipal loan for improvement and extension of the avenues of 
trade and other purposes. 


“ Know all men by these presents that the mayor & trustees of the 
city of Shreveport acknowledge to owe ——- —— or bearer one 
thousand dollars, lawful money of the United States, which the said 

mayor and trustees promise to pay, at the controller's office, 
24 in the city of Shreveport, on the Ist day of October, A. D. 

1879, with interest thereon at eight per cent. per annum, pay- 
able semi-annually at the Bank of New York, in the city of New 
York, on presentation of the coupons hereto attached. For the per- 
formance of this obligation the faith of the corporation of Shreve- 
port are irrevocably pledged and a tax is ordered to be levied on all 
the taxable property of said city annually to pay the said interest 
and to create a sinking fund to pay the principal when the same be- 
comes due. This bond is issued in obedience to an ordinance of the 
mayor & trustees of said city, adopted on the 3rd day of June, A. D. 
1869, for the purpose of raising means to make such improvements 
as the growth of the city demands. ä 
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“In witness whereof this bond is signed by the mayor and con- 
troller of said city of Shreveport and approved by the finance com- 
mittee and the seal of the city affixed the Ist day of October, A. D. 
1869. 

9 818 J. B. GILMORE, Mayor. 


“ (Sig. By C. H. SPILKER, Controller. 
Approved: 
PSR) THOS. H. MORRIS, 
* J. C. MONCURE, 
* J. N. HOWELL, 
Finance Committee.” 


The bond bears following endorsement: 


“ Bond of the City of Shreveport. 


“No. —. $1,000.00, payable Oct’r Ist, 1879. Interest at eight per 
cent. per annum, payable at the Bank of New York, in the city of 
New York, April and October. 


“This bond is one of two hundred of like denomination, 

25 and the ordinance under which they are issued provides for 

their payment as well as the payment of interest, as required 

by law, by setting o— from the revenues of the city the sum of 

thirty-six thousand dollars annually to pay said interest punctually 
and to create a sinking fund to pay the principal. 

“The ordinance providing for the payment of the principal and 
interest is irrevocable until the same is fully paid. 

“The ordinance providing for the interest and principal of any 
debt created by any board of police or authorities of inco ted 
towns and cities shall remain in full force until the debt and 
interest is paid.” Acts of the State of Louisiana, session of 1855, 


sec. 5, page 326. 
The series of bonds of which the bonds held by plaintiff are a part 


were issued under an ordinance of June 3rd, 1869. Sec. 4 of that 


ordinance is as follows: 
“ Be it further ordained, &c., that, in order to fully provide for the 
payment of the principal and interest of said bonds as the board is 
required to do by law, there shall be set apart from the revenues of 
the city semi-annually the sum of eight thousand dollars to meet 
the payment of the interest upon said bonds as the same becomes 
due; and, to meet the payment of the principal of said bonds, 
there shall be set apart from the said revenues the sum of twenty 
thousand dollars annually as a sinking fund, and, in order 

26 to raise the amount of interest as the same becomes due and 
the amount necessary to create the said sinking fund, it 

shall be the — of the mayor and trustees of the city to levy an- 
nually upon all taxable property in the city of Shreveport such 
amount of tax as shall fully provide for the payment of said inter- 
est and the creation of said sinking fund, in addition to the pay- 
ment of the current and ordinary expenses of the city government.” 


—— — — 


* 
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The charter of the city of Shreveport as it existed at the dates 
hereinbefore stated is found in several acts of the Legislature of 
Louisiana, viz: Act No. 67, session of 1839, 200; act No. 190, 
session 1850, 123; act No. 232, session 1888 page 198; act No. 
156, session 1859, p. 120; act Na. 146, session 1866, 276. 

Subsequently to said dates hereinbefore stated and by an act of 
the Legislature of La. approved Ap'I 27, 1871, the territory pre- 
viously known as Shreveport, er with other territory, was 
designated the city of Shreveport, and the inhabitants constituted a 
body politic by the name and style of the City of Shreveport and 
invested with certain rights and privileges, subject to certain duties 
and obligations, as shown by said act. 

The defendant corporation has no property subject to execution, 
and the revenues of the city, under the limitation on municipal 
taxation — 8 article 209 of the constitution of Louisiana, 


adopted 1879, are not more than sufficient for the 
27 alimony of the city. 
(Sig.) ALECK BOARMAN, Judge. 


(Endorsement :) Nos. 110 & 112. John B. Crooks vs. The City of 
— — of facts. Filed March 28, 87. (Sig.) J. W. 
eaton, . 


Petition for Writ of Error. 


Urra States oF AMERICA, 
Fifth Circuit, Western Dist. of La.: 


To the justices of the Supreme Court of United States: 

And now comes the city of Shreveport, a municipal corporation 
of the State of Louisiana, by E H. Randolph and Alexander 
Blanchard, its attorneys, and complains that in the records & pro- 
ceedings and also in the rendition of ju t in suits between 
John B. Crooks, plaintiff, and said City of Shreveport, defendant, 
tried in the circuit court of the United States for said fifth circuit, 

western district of Louisiana, at the February term thereof, 
28 13887, and in which judgment was rendered against said city 
of Shreveport on the 7th day of March, 1887, manifest error 
hath intervened, to the great damage of the said city of Shreve- 


rt. 
P Wherefore it prays for the allowance of a writ of error & such 
other process as may cause the same to becorrected by the Supreme 
Court aforesaid. 


(Sig.) E. H. RANDOLPH, 
* ALEXANDER & BLANCHARD, 
Ait y for City of Shreveport. 
Allowed: 


(Sig) ALECK BOARMAN, Judge. 


(Endorsement :) Nos. 110 & 112, consolidated. John B. Crooks vs. 
City of Shreveport. Petition for writ of error. Filed March 14, 
87. (Sig.) J. W. Wheaton, clerk. 
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29 7 Bond for Writ of Error. 
Supreme Court of the United States. 


Joun B. Crooks 


v8. 1 110 & 112, Consolidated. 
City or SHREVEPORT. 


Know all men by these presents that we, The City of Shreveport 
and E. M. Smith and W. P. Ford, of the city of Shreveport, State of 


Louisiana, are held and firmly bound unto John B. Crooks, of Ful- 
ton, Arkansas, in the sum of two hundred & fifty dollars, to be paid 
to the said John B. Crooks, his executors or administrators; to 


which payment well and — to be made, we bind ourselves and 


each of us, jointly and severally, and our and each of our heirs, 
executors, & administrators, firmly by these presents. 
Sealed with our seals. Dated this 14th day of March, 1887. 
Whenever the above-named City of Shreveport hath prosecuted a 
writ of error in the Supreme Court of the United States to reverse 
the jud t ren in the above-entitled action by the circuit 
court of the United States for the fifth circuit, western district of 
Louisiana, at Shreveport : 
Now, therefore, the condition of this obligation is such that if the 
above-named City of — — shall prosecute its said writ of 
30 error to effect and answer all costs & damages if he shall fail to 
make good its plea, then this obligation shall be void ; other- 
wise to remain in full force & virtue. 


a a ee 
Sig.) * W. P FORD. L. a] 
ss E. M. SMITH. L. 8. 


Sealed & delivered in ce of — 
ig.) T. ALEXANDER. 
* THOMAS J. LEATON. 


Unrrep Sra rss or AMERICA, 
Fifth Circuit, Western District of Louisiana : 
E. M. Smith & W. P. Ford, being duly sworn, d & say, and 


each for himself saith, that he is worth the sum of one thousand 
dollars over and above all his just debts & liabilities. 


(Sig.) W. P. FORD. 

8 E. M. SMITH. 

Sworn to and subscribed befure me this 14 day of March, 1887. 
([szat.] (Sig.) J. B. LATTERY, 


U. 8. Commissioner. 
a os approve the above bond and the sufficiency of the sureties there- 
Gig) ALECK BOARMAN, U. & Judge. 


Se a a es —— a — 
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(Endorsement:) No-. 110 & 112, consolidated. John B. 
31 Crooks ve. City of Sh rt. Bond for writ of error. Filed 
March 14, 87. (Sig.) J. W. Wheaton, clerk. 


Citation. 
Untrgp Sratss oF AMERICA, 88: 


To John B. Crooks, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington, D. C., 
on the second Monday in October next, pursuant to a writ of error 
filed in the clerk’s office of the circuit court of the United States for 
the fifth circuit and the western district of Louisiana, wherein The 
City of — — plaintiff and you are defendant in error, to show 
cause, if any be, why the judgment in the said writ of error 
mentioned should not 


Supreme Court of the United States of America, this the 14th day 
of March, A. D. 1887. 
(Sig.) ALECK BOARMAN, Judge. 


Marshal's Return. 
Rec'd this citation in office M’ch 17th, 1887, & on the 18th day of 


same month & year I served a certified copy of same on A. H. 
32 Leonard,a for plaintiff (defendant in error), by leaving 
same in his hands in the city of Shreveport, La. 
(Sig.) A. C. GIBSON, 
‘ U..& Marshal. 

— — The City of Shre vs. John B. Crooks. 

Citation. Filed March 14, 87. (Sig.) J. W. Wheaton, clerk. 
Writ of Error. 


Usrrep States oF AMERICA, 88: 


The President of the United. States to the honorable judge of the 
circuit court of the United States for the fifth circuit, western dis- 
trict of Louisiana, Greeting: 

Because that in the records & process, & also in the rendering of 
judgment in a suit you or some of you, between The City of 
Shreveport, La., plaintiff in error, and John B. Crooks, a citizen of 
Arkansas, defendant, a manifest error has intervened, to the great 
damage of the said plaintiff in error, as in his complaint stated, and 
as it is just and proper that the error, if any there be, should be cor- 

rected in due manner and that full and y justice should 

33 de done to the parties aforesaid in this , you are hereby 

commanded that if jud ent thereof be given, then, under 
your seal, you do distinctly & openly send the recor] & process 
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in the suit aforesaid, with all things concerning them, and this 
writ, so that you have the same before the Chief Justice and asso- 
ciate —— of the Supreme Court of the United States on the 
second Monday in October next, at Washington, being present seat 
of the National Government, that, the record & — aforesaid be- 
ing inspected, they may cause thereupon to be done which of right 
ought to be done. 

itness the Hon. Morrison R. Waite, Chief Justice of the said 
Supreme Court, at Washington aforesaid, this the 14th day of March, 
in the year of our Lord 1887, and of the Independence of the United 
States the one hundredth & eleventh. 

[seaL.} (Sig.) J. W. WHEATON, Clerk. 


(Endorsement:) No-. 110 & 112, consolidated. City of Shreve- 
rt vs. John B. Crooks. Writoferror. Filed March 14, 87. (Sig.) 
J. W. Wheaton, clerk. 


34 Agreement of Counsel. 
Tue Strate or Lourstana, Parish of Caddo: 
U. S. Circuit Court, 5th Circuit, Western District La. 


— between the plaintiffs in various suits against the city of 

hreveport and the said ‘city, pl'ffs being represented herein by 

A. H. nard, their att’y, and defendant by their attorney-, Alex- 
ander & Blanchard and E. H. Randolph. 


It is understood & agreed that the said Leonard will, on his motion, 
have the various suits of E. H. Carter vs. The City of Shreveport 
consolidated, so as to be in effect one suit; the various suits of John 
R. Holmes vs. Said City consolidated, so as to be in effect one suit, 
and the various suits of Jno. B. Crooks vs. Said City consolidated, so 
as to be in effect one suit. 

That said Leonard will also take same course with rd to another 
suit —on eighteen bonds of said city —which will be filed to-morrow 
in name of E. H. Carter, & which is to be consolidated with the 
other suits of said Carter against said city. 

It is understood & ag that said defendant will file to-morrow 
morning answers in said suits and raise thereon no question as to 
the right of plaintiffs in said suits to sue as owners of the claims 
therein sued on. 

It is further understood & agreed that on the issues so made a 

trial shall be had at the next term of the circuit court of the 
35 United States for the fifth circuit & western district of Louis- 

jana by the court, trial by jury in said causes being hereby 
waived, and that either party may offer in evidence the evidence 
adduced on the trial of the case of Simon Levy vs. The City of Shreve- 
port, No. 28 on the docket of said court, ur any portion thereof, and 
such other evidence as either party may choose to offer, subject to 
legal objections as to competency & admissibility. 

It is further understood & that in the event a writ of error is 
sued out from the judgment which may be rendered in said causes or 
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any one of them such writ of error shall have the effect of a super- 


eas, provided it is sued out within the time fixed by law for sue- 
ing out a writ of error to operate as a supersedeas, on a bond for an 
amount sufficient to cover costs; and it is further understood & 
agreed that in the event a writ of error is sued out in said causes or 
any one of them such causes or cause shall be submitted to the Su- 
reme Court of the United States on briefs to be filed within fifteen 
ays after the commencement of the term to which said cause is or 
causes are made returnable. 

It is further agreed that the case Nathan Simmons vs. The City 
of Shreveport shall not be tried until after final judgment of Su- 
preme Court in the event the other cases herein refe to are taken 

to said Court. 
36 July 29, 86. 
(Sig.) A. H. LEONARD, 40% for Pt. 
(Sig.) ALEXANDER & BLANCHARD, 
* E. H. RANDOLPH, 
Att’ys for Defendant. 


Additional Agreement of Counsel. 
In cases— 


J. R. Horus vs. Ciry or SHREVEPORT. 
J.B. Crooxs vs. as 
E. H.Cartervs. “ “ 8 


It is agreed that plaintiffs may offer, in addition to evidence 
previously adduced by them, following evidence, viz: The records 
in cases Simon Levy, M. A. Hackett, A. H. Leonard, Jno. J. 
Horan, S. Herold, John J. Gragard, J. G. McWilliams, R. T. Buck- 
ner, W. P. Ford, Leon M. Carter, Mattie L. Parsons, ex’t’rs; G. W. 
Robinson, Kate O. Holmes, S. Herold, Mattie L. Carter, Edward 
Jacobs, Ben. Jacobs, J. F. Looney, R. R. Riggs, W. C. Harris, A. W. 
O. Hicks, & Wm. Enders vs. City of Shreveport, & also the citations 
in said cases, with return- thereon, & that said evidence shall be 
considered as having been offered on trial had. 


(Sig.) ALEXANDER & BLANCHARD, 
At ys for Def dt. 
- (Endorsement :) ment of counsel. Filed July 29, 87, & Mar. 
2, 87. (Sig.) J. W. Wheaton, el'k. 
37 Supreme Court of the United States. 
W E 110 4 112. 
Crry or SHreverort. | Consolidated. 


Know all men by these presents that we, The City of Shreveport, 
and E. M. Smith and W. P. Ford, of the city of Shreveport, State of 
Louisiana, are held & firmly bound unto John B. Crooks, of Fulton, 
in the 2 Arkansas, in the sum of two hundred & fifty dollars, 
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on the second Monday in October next, pursuant to a writ of errur 
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to be paid to the said John B. Crooks, his executors or administrators ; 


to which payment, well & truly to be made, we bind ourselves and 
each of us, jointly and severally, and our & each of our heirs, execu- 
tors, & administrators, firmly by these presents. 

Sealed with our seals. Dated this 14th day of March, 1887. 

Whereas the above-named City of Shreveport hath prosecuted a 
writ of error in the Supreme Court of the United States to reverse 
the judgment rendered in the above-entitled action by the circuit 

court of the United States for the fifth circuit — western dis- 

38 trict of Louisiana, at Shreveport: _ - 

Now, therefore, the condition of this obligation is such that 
if the abuve-named City of Shreveport shall prosecute its said writ of 
error to effect and answer all costs & damages if he shall fail to make 

its plea, then this obligation shall be void; otherwise to remain 


in full force & virtue. 
- „ * City of Sh D. s.] 
ayor o y of Shreveport. 
W. P. FORD. [t.-s. 
E. M. SMITH. II. 8. 


Sealed & delivered in presence of— 
T. ALEXANDER. 
THOMAS J. LEATON. 


Unrrep States oF AMERICA, 
Fifth Circuit, Western District of Louisiana: 


E. M. Smith & W. P. Ford, being duly sworn, de & say, and 
each for himself saith, that he is worth the sum of one thousand 
dollars over & above all his just debts and liabilities. 

W. P. FORD. 
E. M. SMITH. 


Sworn to & subscribed before me this 14 day of Mech, 1887. 
(Seal U. S. Commissioner, Western District La.] 
J. B. SLATTERY, 
U. S. Commissioner. 


I approve the above bond & the sufficiency of the sureties therefor. 
ALECK BOARMAN, U & Judge. 


39 & 40. [Endorsed:] No-. 110 & 112, consolidated. John B. 
Crooks vs. City of Shreveport. 10. Bond for writ of error. 
Filed March 14, 87. J. W. Wheaton, clerk. 


41 Untrep States OF AMERICA, 83: 


To John B. Crooks, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington, D. C., 


a. 
9 
7 


| 
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filed in the clerk’s office of the circuit court of the United States for 
the fifth circuit and the western district of Louisiana, wherein TheCity 
of Shreveport is plaintiff and you are defendant in error, to show 
cause, if any there be, why the judgment in the said writ of error 
mentioned should not be corrected and speedy justice should not be 
done to the partics at that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
1 — Court of the United States of America, this the 14th day 
of March, A. D. 1887. 


(Seal U. S. Circuit Court for the Western Dist. of La. ] 
ALECK BOARMAN, Judge. 
42 P S J No. 124. C. C. The City of Shreveport ve. 
o 


n B. Crooks. Citation. Filed March 14, 87. J. W. 
Wheaton, clerk. 


Rec’d this citation in office M’ch 17th, 1887, & on the 18th da 
of same month & — I served a certified copy of same on A. H. 


Leonard, attorney for plaintiff (defendant in error), by leaving same 
in his hands in the city of Shreveport, La. 
A. C. GIBSON, 
J. &. Marshal. 


43 Opinion of Judge. 
U. S. Circuit Court, Western District Louisiana. 


Joun B. Crooks 
v8. Ne. 110 & 112. 
City oF SHREVEPORT. 


A. H. Leonard, A. D. Laud, for plaintiff; T. Alexander, E. H. 


Randolph, for defendant. 


By agreement, jury waived and the two cases consolidated. 

The pleading, issues, and facts in the case are substantially the 
same as those in the case of Dorian vs. The City of Shreveport, 28 
Fed. Reporter, 287. The bonds and ordinances relating to their 
issuance were fully recited in that case. The several statutes vest- 
ing powers in the defendant city make up the charter by which we 
are to test and measure the liability of the corporation for the acts 
of its agents in entering into the contracts in pursuance of which 
the bonds held by plaintiff were executed. Dealers in munic- 
ipal bonds or other such securities and evidences of indebtedness 
are cha with notice as to the power of the corporation to incur 
and bind the city for the debt evidenced by such instruments. 

Under the agreement made with the several persons to whom 
these bonds were issued they were to do certain public work in the 

way of ing or otherwise improving the streets of the 
44 city, and were to be paid half in cash and the balance in the 
ten-year bonds at par. The work was satisfactorily per- 
formed and the indebtedness evidenced by these bonds has never 


been paid. 
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The defense is in the nature of a demurrer. The defendant, 
offering no evidence, relies upon two grounds in law for relief: First, 
the pleas ulira vires ; second, upon the prohibitory act of 1855, 
which forbids a municipal corporation to incur a debt without pro- 
viding in the ordinance creating the debt the means of paying the 
principal and interest. The law, uléra vires, is a shield to the tax- 
payers of a corporation; when properly administered it should 
enable them to avoid the payment of a debt, whatever may be the 
form of the instruments used to evidence the liability, which has 
been contracted beyond the scope of the corporate powers. The 
reason and principle of this law lies in the fact that the power 
to bind the corporation for a debt carries with it the power to 
pay the debt out of the revenues collected from the tax-payers. Ne 
tax should be collected to pay a debt not lawfully binding on the 
corporation; hence the plea ultra vires will be good against the pay- 
ment of such a liability. 
Municipal corporations possess the fullowing powers: First, powers 
granted in express words and such as are necessarily or 
45 fairly implied from the language used in enumerating 
and vesting the several express grants; second, such powers 
as are essential to the declared purposes of the corporation. In the 
statutes which made up the charter of defendant city at the time 
these bonds were issued we find powers expressly given of a 
more extensive kind than usually belong to city governments. 
Among them we find the power “to erect such public works and 
buildings for the use and advantage of the town as they may deem 
expedient;” * * * “togive bonds and receive bonds, which shall 
be as effectual in law as other bonds given under the laws of the 
State; to levy an annual tax, not limited in amount, from 1853 
until after time these bonds were issued, for the comport, improve- 
ment, and well regulating of the town.“ The mayor was required 
to sign all notes and other obligations binding on the corporation. 
The mayor and trustees “have power from time to time to enact 
and provide for the promulgation of such by-laws and ordi- 
nances, not inconsistent with the laws of the State and United 
States, as they may deem proper in relation to the public markets 
of said town, to the landings, streets, alleys, and highways 
therein, and to the opening, widening, draining, filling up, keepin 
in order, and improving the same;” * o open, extend, 
pave, plank, macadamize, or otherwise improve and adorn 
46 the streets, alleys, and wharves of the city.“ In Reynolds 
vs. Shreveport, 13 A., 426, the court held that the city could 
incur a debt for grading the streets, and in discussing the powers 
mentioned said they were of the most ample description.” In the 
face of these liberal grants to defendant city it cannot be denied that 
the agents of the corporation were fully authorized to contract for the 
public works performed by the several contractors to whom the bonds 
were issued. The numerous authorities cited in the Dorian case, some 
of them from the courts of Louisiana, show abundantly the power of 
the city’s agents to give warrants, vouchers, or other evidences of in- 
debtedness binding on the city to anticipate the current revenues 
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and to evidence the amounts due on a credit, whether it be long or 
short, in pursuance of contracts for public works made by the city’s 
agents within the scope of their official powers. The defendant, 
among other cases, cites the case Wilson vs. City of Shreveport. 
A careful consideration of that case does not 7 — to avail u 
thing for the defence against the bonds now held by plaintiff. In 
that gase the bonds were alleged, in themselves, as commercial 
per, to be a basis for recovery. Those bonds were issued in 1867. 
Phe interest was being paid on them at the time these bonds were 
issued, and the court decided the suit on them in 1877. In this 
47 ease the bonds were issued in 1869, and the city provided for 
and continued to pay the interest on them to any one hold- 
ing them until 1878. When the bonds came into the hands of plain- 
tiff the Wilson suit had not been filed and there was nothing known 
in the history of their — issue, or treatment by the city to 
depreciate or in any way dishonor them in public confidence or 
commerce. All the parties to the contract were in good faith, 
and if the city’s agents had no authority to bind the corporation on 
such instruments for debts lawfully due public creditors neither the 
city nor the persons who performed public works nor the public 
knew or suspected the absence of such powers. It is in evidence that 
the city’s — at the time these bonds came into the hands of 
plaintiff had been for many vears issuing commercial notes or bonds, 
and that the constituents of the corporation had from time to time 
been paying the principal and interest of the same. The payment | 
of the annual interest on these bonds to any holder of them, however 
willingly it may have been paid, could not, if the bonds were given 
to evidence a debt not lawfully binding on the corporation, c te 
in law as a ratification of them, nor would the city be forbidden in 
law to deny or refuse to pay them for that reason. If the debt to 
evidence which they were executed was not such a debt as 
48 would be binding on the corporation, then no obligation to 
y it on the part of defendant ever existed, and no acts of the 
city officials in paying interest on them could amount to a ratifica- 
tion by the constituents of the corporation, but if the debt be law- 
fully due, it seems that the principals laid down by * Drum- 
mond in case Portsmouth Savings Bank rs. Springfield, 4 Fed. Re- 
ports, 276, may with force be applied to this case. “All questions of 
doubt in relation to the validity of these bonds should be an- 
swered in favor of their legality, because the city has recognized 
their validity repeatedly and has paid the interest on them fora 
series of years. Therefore, under such circumstances as these, 
it should appear, beyond all —, that the issue of the bonds was 
void.” The opinion in the Wilson case shows that the bonds he 
sued on were given to evidence the purchase price of gas stock 
which the city’s agents had — ſor the corporation. The 
plea ultra vires was sustained use the court thought there was 
no authority in the city’s agents to purchase gas stock, and conse- 
quently they could not bind the corporation for the debt. If it be 
true that the corporate authorities were without authority to buy gee 
stock, it could not have been a matter of much consequence to 
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court in that case whether the bonds sued on are in the form 
49 of commercial paper or not. It is evident, from the reason- 

ing of the court, that the corporation would have been liable 
for the debt incurred in the purchase of the stock but for the 
absence of the power to contract for such ‘ 

If the court had found that the city’s agents were authorized ex- 
pressly or by implication to bind the corporation for a debt con- 
tracted by them for the purchase price of gas stock there is nothing 
in the opinion of the court to induce us to believe that the 
mere form of the instruments used by the agents tu evidence 
the corporation’s promise to pay for the gas stock would have been 
sufficient to release the corporation from its lawful obligation to pa 
to the vendor or to his assignees the amount due them. The defend- 
ant was released in that case on the plea ulira vires, because the court 
substantially said there never was any liability incurred by the acts 
of the officials in purchasing such property ; that there was no obli- 
gation sanctioned by law, and no recovery could be had. 

But defendant contends that such bonds as these purport on their 
face to be, when issued for anything or to any person, are void. 

Conceding it to be true that the corporation had no authority to 

50 execute notes or bonds for any pu which would beentitled 
judicially to the protection of the law merchant, does it follow 

that where the city’s agents and all the parties to a contract sanc- 
tioned by law agree to give and take such instruments as would be 
80 protected that the instruments so given and now held against 
defendant are for all — — void? Will the fact that those agents 

exceeded their power only in agreeing to give such instruments or 
exceeded their power merely and only in the selection of the means 


of evidencing the debt due the contractors invalidate and ex- 


tinguish the obligation lawfully incurred by the corporation? If 
no debt sanctioned by the law could be incurred for such pub- 
lie work as the grading and otherwise improving the city’s streets, 
then it would be a matter of no consequence to the city or to the 
constituents of the corporation what sort of evidence of the debt 
were issued, for the plea ultra vires would shield them against the 
debt; but the plea, if the debt is lawfully due and unpaid, will not 
protect the corporation against the debt because of an irregularity 
or error on the part of the city’s agents in giving commercial notes 
instead of non-commercial vouchers or warrants. 

To give such an effect to the plea, whoever may be the parties 

to the contract or whatever may be the irregularities in the 
51 instruments used to evidence a lawful debt, would be as un- 

warranted in good conscience as it would be novel in the ad- 
ministration of justice. 

In the Dorian case we held that the bonds are not void and with- 
out effect; that if they were not in law entitled to the credit and 
force of commercial paper they certainly, under the authorities cited, 
may be treated as evidences of simple obligations in favor of the 
persons holding them. 

When we tried that suit the several suits now submitted had not 
been presented, the bonds in the Dorian case did not amount to an 
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appealable sum, and it was known that the series of bonds now 


sued on were outstanding against the city. Under such circum- 
stances I thought it best to rest the court’s opinion on the — 
of the bonds as evidencing in favor of the bona fde holder a simple 
obligation against defendant. 

In that case a written opinion sustaining the validity of the bonds 
in tha way just stated was submitted to Judge Pardee, who certified 
his concurrence in the reasoning and conclusion therein. 

In the Dorian case the plaintiff contended that the corporate au- 
thorities, — ample express power to provide, secure, and con- 
tract for the public work performed by the contractors to whom the 

bonds were issued, had also the implied power to issue to them 
52 commercial instruments, and that these bonds beipg of such 

a character are in themselves a legal basis for recovery—the 
same point as urged in this case. 

Considering that the public work for which it is agreed these 
bonds were issued was satisfactorily performed, that no equitable 
relief is sought —— and that all the suits to be covered by 
this opinion are for appealable sums, I have less hesitancy now than 
I had when the Dorian case was tried in taking up and passing on 
the validity of these bonds as commercial instruments. 

The authority of the defendant’s agents to secure and provide 
for certain — works is found in the express powers of the cor- 
poration. t of those powers come by implication the authority 
to give promissory notes binding on the corporation. The implied 
powers, when deducible from the interpretations the law puts upon 
the meaning or extent of the express powers, are as good authority 
— the act of an agent as are the express authorizations in the man- 

te. 

In this State it has frequently been held that an agent author“ 
ized to buy a thing may give his principal’s note for the price. 
In 2 Rob., 244, the court say: “If the power to purchase be 

established the power to give the evidence necessary to se- 
53 cure the price necessarily ensues, and whether the credit be 

long or short is a matter of indifference.” In 8 Rob. the court 
holds that the notes given to plaintiff being a contract made by de- 
fendant in the course of their legitimate business, no express author- 
ity is necessary in the charter to enable them to make it. “The city 
of Shreveport, having the right to purchase real estate under its 
charter, had the power, which was an implied one, to execute the 
note for the it part of the purchase and to give a mort 
and vendor's privilege.” 26 A., 636. The city of Shreveport, hav- 
ing the authority to buy property, carries with — by implication 
the authority to give notes for the price.” 26 A., 495. 

The several cases applying to defendant city cited from this State’s 
courts were decided when the charter powers to purchase real estate 
were the same as they were in the charter existing at the time 
these bonds were issued, and it cannot be said that the express 
power to purchase real estate and the implied power in the city’s 
agents to give promissory notes for the — price is more clearly 
expressed or implied in the charter then existing than was the power 
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of the same agents to execute and bind the corporation on such notes 
for the credit price of work performed or for material furnished for 
improvements on the streets. The State court, in deciding that the 
city’s agents were empowered to bind the corporation on notes 
54 given for the purchase price of the thing they were authorized 
to buy or provide for the city, were applying well-known rules 
in the law of principal and agent—that is, that the power to 
bind the princinal by giving his note for the price of the — 
which he is expressly authorized to secure or furnish is impli 
and incidental power, and if such power is not prohibited the 
agent will be considered as possessing it by implication. It is 
known that the authorities, as well in the Federal as in the State 
courts, are not uniform in their rulings upon the matter we are 
considering; this does not exist because of any serious difficulties 
found in applying the law of agency, but largely upon the ques- 
tion as to whether the law of — and agent, in a given 
case, shall be applied in considering the liability of a municipal 
corporation for the acts of its agents. If the power in the officials 
of a municipal corporation todo or procure a thing is sufficient, 
as in this case, it seems there can be no reason why in fixing the lia- 
bility of the corporation the law of principal and agent should not be 
applied. In the two cases, one Britton vs. Police Jury, 15 Wal., the 
other Ray vs. Nashville, 19 Wal., the subject-matter of this suit was 
fully discussed. In the former the plaintiff, a bona fide holder of 
certain bonds, sued upon them as commercial instruments and 
55 payment was resisted on the plea ultra vires. Justice Bradley, 
finding no express power in defendant to issue such bonds, 
said: “ We have, therefore, the question directly presented in this 
case whether the trustees or representative officials of a parish or 
county or other local jurisdiction, vested with the usual power of 
administration in specific matters and the power of levying taxes to 
defray the necessary expenses of the jurisdiction, have an implied 
authority to issue negotiable securities, payable in the future, of 
such a character as to be unimpeachable in the hands of bona fide 
holders for the purpose of raising money or funding a previous 
indebtedness.” 

The commercial securities in that case were issued for the pur- 
pose of “ funding previous indebtedness,” and the court, not finding 
any express power to issue the bonds, said to issue commercial se- 
curities for such purposes does not belong to the governmental pur- 

of a parish, and therefore could not be considered as an 
implied power. The court, in so holding, announced a general 
principle, which forbids the authorities of municipal corporations 
possessing only the usual governmental powers, in the absence of 
express powers, to issue bonds, whether in a commercial form or 
not, to raise money or to fund outstanding indebtedness under the 
exercise of implied powers, because to issue bonds for such 

56 purposes isnot within the scope of a corporation’s usual govern- 
mental powers; but the court, in order that the principle an- 
nounced and upon which the bonds were held invalid should not be 
extended too far, said: “ We do not mean to be understood that it 
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requires in all cases express authority for such bodies to issue 
negotiable paper. The power has frequently been implied from 
other express powers granted. Thus it has been held that the 
power to borrow money implies the power to issue the ordina 
securities for its repayment, whether in the form of notes or bon 
payable in the future. So the power to subscribe for stock in a 
railrqad or to purchase property for a market-house and other like 
powers which cannot be carried on without borrowing money or 
giving obligations payable in the future have been held sufficient to 
raise the implied power to issue such obligations.” 
In Ray vs. Nashville, 19 Wal., 468, Justice Bradley, delivering the 
opinion, held that defendant corporation, possessing, as it did, only 
e usual ae —— could not issue commereial notes or 
otherwise bind the city for borrowed money, because no such power 
existed among the implied powers of the corporation; that the 
power to borrow money was not germain to the powers ex- 
57 pressly given and was not a power necessary to carry out the 
purposes of the city government. 
In reading the opinion and conclusion of the court it will be ap- 
nt that it could not have been a matter of consequence to Justice 
ley or to the three justices who agreed with him whether the 
bonds sued on in the Britton case or the drafts or notes in the Ray case 
were in a commercial or negotiable form or not; for them it seemed 
to be enough to know that the defendant ——— had no power 
to issue funds to take up outstanding ind ness or to borrow 
money, and could not be bound by the officials to pay it, whatever 
may have been the sort of instruments used between the parties. In 
the Ray cese the court was composed of eight judges ; four of them 
dissented. Among them was Justice Hunt, whose written opinion 
is reported, in which he said: “I hold it to be well established by 
the authorities that a municipal corporation may borrow money for 
the legitimate use of the corporation, and that it may issue its notes 
for the same, unless ex y prohibited by its charter or by some 
statute from doing so. e proposition that it cannot borrow money 
unless expressly authorized to do so is, in my opinion, unsustained 
by sound authority ;” “ that securities thus signed by corporations 
are subject to the rules of commercial law, when held by bona fide 
olders, has been repeatedly held by this court.” Justice 
58 Hunt thought Ray was not a bona der before maturity, 


and to have the case remanded for the purpose of 
in equitable ses. On the other issues mentioned the court was 
evenly divided. 


Whatever conflict of opinion there may be among the courts and 
judges as to the power of the agents of a municipal co tion, 
— only the usual governmental powers to bind their con- 
stituents oy the issuing of commercial bonds or any other evidences 
of indebtedness for borrowed money or on bonds issued to take up 
outstanding indebtedness, we are, after a very careful and 
examination of authorities, unable to find a single case in which the 
power of the city’s agents to evidence the credit price of a thing which 
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om — authorized to secure, provide for, or purchase was judicial’ - 
enied. 

In Desmond vs. Jefferson, 19 Fed. R., 486, plaintiff sued on bones 
issued for the purchase price of a fire engine—alleged them as com- 
mercial securities to be a legal basis for recovery. Defendant re- 
sisted payment on the plea ulira vires. Thedefendant city possessed 
the usual governmental powers. Among these powers was the 
power “ to organize a fire department.” e court thought the de- 

fendant, having the power to organize a fire department, bad 

59 ample power to buy an engine and give such securities for 

. — purchase price, — sai morn is —— case to be found 

where, if the power is given by specific grant or by necessary impli- 

cation to provide for or buy the thing, the courts have held that this 
character of paper is not obligatory upon the — 2 

In 1 Wal., 273, the defendant city had power to subscribe to a city 
railway company “as fully as any individual.” The corporation 
was sued on — — bonds issued for subscription to the com- 
pany and resisted payment on the ground that her agents were not 
authorized to issue the negotiable bonds. The court said the power 
to subscribe was a power to create a debt, and consequently to give 
evidence of the debt. The power to subscribe in such a way was 
given, and if they legally owed a debt it follows that they can give 
a bond for it. 

The power in that case was broadly given. So in the pending 
case it would seem that the power to pass all ordinances not incon- 
sistent with the laws of the State which the city’s agents may deem 
proper in relation to such public works as were performed by the 
contractors to whom these bonds were given, considered with the 
fact that the defendant’s agents could collect taxes, unlimited in per 

centum or sum, annually for the well regulating of the 

60 town, should, we think, enable the authorities to secure such 
public works in any way that agents are usually empowered 

to act for their principals. The weight of authorities upon the 
power of a municipal corporation to execute bonds to be placed on 
the market for the purpose of raising money to be expen — the 
city’s agents or for the purpose of funding outstanding indebtedness 
seems to — generally against the exercise of the power, except in. 
cases where the power is derived from legislative authority, ex- 
ssed or implied. The reason for such ruling is well known to 

in the fact that municipal corporations are established to enable 
the people residing in towns and cities to have the benefits of local 
government. Unlike trading or business corporations, their powers, 
unless otherwise directed by express or implied grant, should be 
and are in law, as well as in public policy, limited to such as are 
governmental or administrative in their nature or scope—to such as 
are necessary to conserve the purposes of their municipal organism. 
80 far as the contractors to whom these bonds were originally 
given are concerned with their issue, it cannot be said that they 
were issued for the purpose of borrowing money or for the purpose 
of funding outstanding indebtedness of the city, for it is not 

61 denied that they were given to the contractors in pursuance 


— A — 


oo 


—ññ ’ —¹wvꝛ—2 


JOHN B. CROOKS. 27 


ol an agreement to the effect that one-half of the amount due 


"them for the public work should be paid in cash and the balance 


should be evidenced as a debt aguinst the city by ten-year negotiable 
bonds, some of which are now held by plaintiff. e contractors 
agreed to take commereial bonds or securities, and as such securities 
are known to be more valuable in commerce than instruments not 
roteéted by commercial law, it may be fairly presumed that the 
act that such bonds were to be given to them instead of non-com- 
mercial securities enabled the cuntractors to perform the work, and 
entered largely, if not in a controlling way, into their ability, motive, 
and reason for undertaking the public works. If it be conceded 
that the city’s agents had power to incur a debt sanctioned by law 
against the corporation for such works as the contractors in this 
instance faithfully furnished and performed, it does not seem in- 
consistent with public policy nor at variance with the jurispru- 
dence of Louisiana or the decisions of the United States courts to 
hold that such authori-es or agents are authorized in the implied 
powers of their mandate to evidence such a debt by int such 
commercial notes or bonds as are now held by plaintiff. In reach- 
ing our conclusion in the Dorian case, as well as in this 
62 suit, we have kept in mind the rule which seems to be gener- 
ally observed when the Federal courts are employed in inter- 
preting the powers of municipal corporations to lawfully incur a 
debt—that is, that doubts, if there be any, as to the power of the 
city’s agents to incur the particular debt should be charged to the 
obligee, as in this case the plaintiff. 

But in deciding now in favor of the validity of these bonds as 
commercial securities it cannot be said that we are imposing upon 
or enforcing against the constituents of the corporation a debt doubt- 
ful in its origin, or one not lawfully incurred, or one not justly due 
to somebody, because it is clear enough that the debt is unpaid and 
that the city’s agents had ample power to ordain and direct that the 
public work should be done, and to legally bind the corporation for 
the debt—that is, for the price of the public work. 

Judgment for plaintiff. 

(Sig.) ALECK BOARMAN, Judge. 


63 Minutes of Court. 
Unirep Srates or America, Western District of Louisiana: 


This being the third Monday of the month of July, A. D. 1886, 
and by law the first day of the July term of the circuit court of the 
United States for the fifth judicial circuit and western district of 
Louisiana, the same was duly opened by the marshal. 

Present: His honor Aleck Boarman, judge, presiding. 


Joun B. Crooxs 


v8. 
Tue City or SHREVEPORT. 


Motion for recusation filed & same — — for ment on 
Tuesday, July 20th, 1886, in all these cases, 104 to 112. 


won 110, 112. 
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THorsDAY, July 29th, 1886. 
Court met pursuant to adjournment. 


JohN B. Crooks 
v8. Nos. 110, 112. 
THe City oF SHREVEPORT. 


On motion of T. Alexander, attorney for defendant, the motion 
filed in the above-named cases on Monday, July 19th, 1886, be, and 
the same are hereby, withdrawn. —— of counsel iu these 
cases filed and made part of the record. 


Fripay, July 30th, 1886, 
Court met pursuant to adjournment. 


JohN B. Crooks 
vs. ion 110, 112, Consolidated. 
TRE Crry or SHREVEPORT. 


Answer & plea of prescription filed. 


64 | Unrrep Srartes or America, 
Western District of Louisiana : 
SHREVEPORT, Monpay, February 21st, 1887. 


This being the third Monday of the month of February, A. D. 
1887, and by law the first day of the February term of the circuit 
court of the United States for the fifth judicial circuit, western dis- 
trict of Louisiana, the same was duly opened by the marshal. 

Present: His honor Aleck Boarman, judge, presiding. 


Wepnespay, March 2nd, 1887. 
Court met pursuant to adjournment. 


JoHN B. Crooks 
: vs. e 110, 112, Consolidated. 
TRR City or SHREVEPORT. 


These cases, as per assigument, came on to be heard. A jury 
having been waived and both sides having announced themselves 
ready for trial, the cases were proceeded with. 


Note of Evidence. 


Plaintiff offers in evidence 

1st. All the evidence offered on the trial of the case Simon Levy 
vs. The City of Shreveport. 

2nd. Acts of the Legislature of Louisiana relative to the city of 
Shreveport, viz: Acts of 1839, page 200; acts 1850, acts 1853, page 
198; acts 1859, page 121; acts 1866. 

3rd. a of the city of Shreveport, of date July 3rd, 
65 & 66 4th. Ordinance of the city of Shreveport, of date April 

4th, 1871. . | 
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5th. Forty-two (42) bonds of the city of Shreveport. 

6th. Note of evidence taken on the trial of the case Simon Levy 
ts. The City of Shreveport, filed February 24th, 1885. 

Testimony closed and case submitted. . 


Monpay, March 7th, 1887. 
Court met pursuant to adjournment. 


Joun B. Crooxs 
v8. won 110, 112, Consolidated. 
THe City or SHREVEPORT. 


It is ordered by the court that there be judgment in favor of the 
plaintiff, John B. Crooks, against the defendant, The City of Shreve- 
port, for amounts claimed in the petitions, & interest. 


67 | Clerk's Certificate. 
CLERK’s OFFICE. 


I, John W. Wheaton, clerk of the circuit court of the United 
States for the fifth circuit and western district of Louisiana, do 
hereby certify that the foregoing 66 pages contain and form a full, 

complete, true, and perfect transcript of the record and proceedings 

had on the trial in the cases of John B. Crooks vs. The City of 

Shreveport, Nos. 110 & 112 (consolidated) of the docket of the said 

court. 

Returned in obedience to writ of error, the original of which is 
hereto annexed. 

Witness my hand and the seal of said court, at the city of Shreve- 
port, this 23rd day of May, A. D. 1887. 

[Seal of U. S. Circuit Court for the Western Dist. of La.] | 

: J. W. WHEATON, Clerk. 

Judge’s Certificate. 

I, Aleck Boarman, — United States for the western district of 
Louisiana, do certify that John W. Wheaton, whose name is signed 
to the above certificate as clerk of the circuit court of the United 
States for the fifth circuit and western district of Louisiana, was at 
the time of signing said certificate and is now the clerk of said court; 
that said certificate is in due form of law, and that full faith and 

credit are due to his official attestatious as such clerk. 

68 Given under my hand, at the city of Shreveport, in said 


district, this 23rd day of May, A. D. 1887. 
„ ALECK BOARMAN, Judge. 


Clerk’s Certificate. 


I, John W. Wheaton, clerk of the circuit court of the United 
States for the fifth circuit and western district of Louisiana, do 
hereby certify that Aleck Boarman, whose name is signed to the 
foregoing certificate as United States judge for the western district 
of Louisiana, was at the time of signing said certificate and is now 
the judge of said court. 
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Witness my hand and the seal of said court, at the city of Shreve- 
port, this 23rd dey of May, A. D. 1887. 


(Seal of U. S. Circuit Court for the Western Dist. of La.] 
J. W. WHEATON, Clerk. 


69 UNITED Srarxs OF AMERICA, 88: 


The President of the United States to the honorable judge of the 
circuit court of the United States for the fifth circuit, western dis- 
trict of Louisiana, Greeting: 


Because that in the records & process, and also in the rendering 
of judgment in a suit before you or some of you, between the City 
of —— La., — in error, and John B. Crooks, a citizen 
of the State of Arkansas, defendant, a manifest error has inter- 1 
vened, to the great damage of the said plaintiff in error, as in his 14 
complaint stated, and as it is just and proper that the error, if any a 
there be, should be corrected in due manner and that full & speedy - 
justice should be done to the parties aforesaid in this behalf, you 
are hereby commanded that if judgment thereof be given, then, 
under your seal, you do distinctly and openly send the record & 

process in the suit aforesaid, with all things concerning them, a. 
70 and this writ, so that you have the same before the Chief | 

Justice and associate justices of the Supreme Court of the 
United States on the second Monday in October next, at Washing- 
ton, being present seat of the National Government, that, the record 
& process aforesaid being inspected, they may cause to be done 
thereupon what of right ought to be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the said 
Supreme Court, at Washington aforesaid, this the 14th day of March, 
in the year of our Lord 1887, and of the Independence of the United 
States the one hundred & eleventh. 


[Seal U. S. Circuit Court for the Western Dist. of La.]} 
J. W. WHEATON, Clerk. 


71 [Endorsed:] No-. 110 & 112, consolidated. City of Shreve- : 
port vs. John B. Crooks. 12. Writ of error. Filed March 
14, 87. J. W. Wheaton, cl’k. 
Endorsed on cover: W. Louisiana C. C. U.S. No. 1122. The 
City of Shreveport, Louisiana, plaintiff in error, vs. John B. Crooks. 
Filed October 7, 1887. 
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THE CITY OF SHREVEPORT, LOUISIANA, VS. E. H. CARTER. 


1 . Petition. 


To the honorable the judges of the first judicial district of the State 
of Louisiana, holding sessions in and for the parish of Caddo: 


The petitjon of Everett H. Carter, a resident of Fort Worth, Texas, 
and a citizen of the State of Texas, with respect represents that the 
city of Shreveport, a municipal corporation created by the State of 
Louisiana, situated in the parish of Caddo, in said State, and a 
citizen of said State of Louisiana, is justly indebted to him in the 
suin of three thousand dollars, with eight per cent. per annum interest 
thereon from the Ist day of October, A. D. 1869, until paid, for 
this, viz: 

On the 3rd day of June, A. D. 1869, the said city, in order to raise 
means for making improvements upon itsstreets,wharves, etc., through 
its council enacted an ordinance providing for the issuance of two 
hundred bonds of said city, each for the sum of one thousand dol- 
lars, bearing interest at the rate of eight per cent. per annum, payable 
to bearer ten years after date, and also providing for — — 
collecting annually a tax sufficient to pay the interest on said bonds, 
and also for a sinking fund out of which to pay said bonds as they 
matured ; all of which will be seen by reference to an authentic 
copy of said ordinance, hereto annexed as part hereof, marked “A.” 

etitioner avers that thereupon said bonds were engraved, pre- 
pared, and signed by officers of said city in accordance with the 
uirements of said ordinance. 
2 etitioner avers further that subsequently and by various 
ordinances of its council said city provided for the improve- 
meat of its streets, avenues, wharves, etc., and particularly for the 
improvement of Commerce, Milam, Crockett, and Texas streets, 
Texas avenue, and of the wharf of said city, and entered into con- 
tracts with divers persons—among others, M. Baer, William Robson, 
D. J. Elder, the Shreveport City Railroad Company, and with 
various other citizens and property-holders of said city—to havesaid 
——— made at a stipulated price; all of which is shown by 
authentic copies of said ordinances and contracts, hereto annexed as 
part hereof. 

Petitioner avers the improvements and work so contracted for 
were made and was done by said contractors, were accepted by said 
city, enured greatly to its benefit, and were well worth the amount 
which the city had bound itself to pay therefor. 

Petitioner avers further that the said city, in evidence of its in- 
debtedness for the said work and improvements so as aforesaid done 
and made, issued and gave to the said M. Baer, Wm. Robson, D. J. 
Elder, the Shreveport City Railroad Company, and other citizens a 
number of said bonds so as aforesaid authorized by said ordinance 
of June 3, 1869, and among others, bond- Nos, 90, 44, 43, which are 
hereto annexed and made 15 hereof. 

Petitioner avers that said bonds originally issued to the Shreve- 
port R. R. Co. was by said company transferred and assigned 
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for a valuable consideration before maturity and in due 
3 course of commercial transactions; that for several years 

said city paid to any holder of said bond the interest due 
thereon, and by many ordinances repeatedly recognized its indebted- 
ness as herein set forth, and that he, your petitioner, acquired said 
bond for a valuable consideration and is now holder and owner of 
same. 

Petitioner alleges that all the ordinances and contracts of the city 
hereinbefore referred to were legally and properly enacted and en- 
tered into after full compliance with all the requirements of law. 

He avers further that the obligation of said city to pay its indebt- 
edness as hereinbefore set forth was confirmed and fixed by the 
- charters of said city granted by the State of Louisiana A. D. 1871 
and A. D. 1878. 

Petitioner alleges amicable demand in vain, and that the city has 
failed and refused to pay its indebtedness evidenced by said bond 
and remains indebted for the work done by said company as here- 
inbefore set forth, and that he — is subrogated to all righis 
and actions of said company against said city. 

Petitioner alleges further that the laws of the State of Louisiana, 
so far as same had any bearing on or relation to the contracts 
hereinbefore set up and to the rights and obligations therefrom re- 
sulting, were, by implication and operation of law, a part of said 

contracts, and there was an implied contract between said city 
4 and the contractors that in event of a failure on the part of the 

city to comply with the terms of said contract the obligations 
thereof might be judicially enforced through the means and by the 
remedies then existing. 

Petitioner avers that the law of Louisiana at the date of said con- 
tract provided sufficient means and adequate remedy for the en- 
forcement of all rights thereunder arising, but petitioner alleges 
that article 209 of the constitution of Louisiana, adopted July 23, 
A. D. 1879, has impaired the obligation of said contracts by destroy- 
ing all remedies for the enforcement of same, in this, viz., by limit- 
ing municipal taxation throughout said State for all purposes what- 
ever to ten mills on the dollar of valuation. 

Petitioner avers it is claimed by said city that the entire reve- 
nues of the city under the operation of said constitutional limitation 
are not more than sufficient for its alimony, and petitioner avers that 
in consequence of such limitation no means exist under the law of 
Louisiana by which said city can raise funds wherewith to pay or 
be compelled to pay its just debts. 

Petitioner alleges said article 209, so far as it limits municipal tax- 
ation, is, as to him, null and void, because it violates the Constitu- 
tion of the United States, which prohibits all States from passing 
any law impairing the obligation of contracts. 

Petitioner avers that he is entitled to have said article 209 

5 declared null and void, so that he may have a remedy by 

is means of which to compel said city to pay its indebtedness to 
im. 

The premises considered, he prays that the city of Shreveport be 
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cited to answer hereto; that, after all legal notices and delays, he 
have judgment against said city declaring said article 209 of the con- 
stitution of Louisiana — violation of the Constitution of the United 
States, null and void, and condemning said city to pay him the sum 
and interest herein claimed, with costs. 

He prays for all orders and decrees necessary in the — and for gen- 
eral felief in the premises. 


(Sig.) A. H. LEONARD, 4%. 
Petition for Removal. 
Tue Srar or Louietana, Parish of Caddo : 
In the First Judicial District Court. 


E. H. Carter vs. THe City or SHREVEPORT. 


To the hon. judge of said court : 


Your petitioner, Everett H. Carter, respectfully shows that he is 
the plaintiff in the above-entitled suit; that same was commenced 
by him on or about the 3rd day of July, A. D. 1886, in said court, 
and that he was at the time of bringing same and still is a citi- 
zen of the State of Texas and a resident thereof. 

Petitioner shows that there is and was at the time said suit was 
brought a controversy therein between him and said defendant, 
then and now a citizen of the State of Louisiana and resident 

thereof, and that the matter in dispute in their suit exceeds 
6 the sum of five hundred dollars, exclusive of costs. 

That he has reason to believe and does believe that from 
local influence or prejudice he will not be able to secure justice by 
reason of such local influence or prejudice. 

That the said controversy raises a Federal question, the deter- 
mination of which depends upon the construction of the Con- 
stitution of the United States. . 

That said cause can be fully and finally determined in the United 
States circuit court for the western district of Louisiana. 

Your petitioner further represents that the suit has not been tried, 
but is pending in the said district court of said State of Louisiana, 
and that this petition is presented and filed in said court at the term 
at which said cause could be first tried and before the trial thereof. 

Your petitioner further shows that he has filed the affidavit re- 
quired by the statute in such cases, and offers herewith his bond, 
with Leon M. Carter, of Shreveport, La., as surety thereon, in the 
penal sum of two hundred and fifty dollars, conditioned as by said 
acts of Congress required. 

Your petitioner prays that said bond be accepted as good and 
sufficient, and that the said suit may be removed into the next 

circuit court of the United States in and for the said western 
7&8 district of Louisiana, pursuant to the acts of Congress in such 
cases made and provided, and that no further proceedings 


4 
may be had therein in this court; and your petitioner will ever 
pray, etc. 
Sig.) A. H. LEONARD, 
Attorney for Petitioner. 
Oath of Attorney. 


Unrrep States OF AMERICA, 
The State of Louisiana, First Jud l District of Louisiana: 


E. H. Carter vs. THE City oF SHREVEPORT. 


THE CITY OF SHREVEPORT, LOUISIANA, VS. E. H. CARTER. 


I, A. H. Leonard, being sworn, depose — say that I am the attor-, 


ney-at-law for E. H. Carter, plaintiff in said cause, now pending 
in the Ist judicial district court, parish of Caddo, State of Louisiana ; 
that said plaintiff is now absent from the State of Louisiana; that 
the contents of the above petition are true, and that I have reason 
to believe and do believe that from prejudice and local influence 
the said plaintiff will not be able to obtain justice in said State court. 
(Sig.) A. H. LEONARD. 


Subscribed and sworn to before me this 14 day of July, A. D. 


1886. 
Sig) W. P. FORD, CTE. 


(Endorsement:) No. 108. U. S. circuit court. E. H. Carter 
vs. The City of Shreveport. Filed July 14th, 1886. E. J. Nolan, 


d’y elk. 
9 Petition. 


To the honorable the judges of the first judicial district of the State 
of Louisiana, holding sessions in and for the parish of Caddo: 


The petition of Everett H. Carter, a resident of Fort Worth, Texas, 
and a citizen of the State of Texas, with respect represents that the 
city of Shreveport, a municipal corporation created by the State of 
Louisiana, situated in the parish of Caddo, in said State, and a citi- 
zen of said State of Louisiana, is justly indebted to him in the sum 
of four thousand dollars, with eight per cent. per annum interest 
thereon from the Ist day of October, A. D. 1869, until paid, for this, 


viz: 

On the 3rd day of June, A. D. 1869, the said city, in order to raise 
means for making improvements upon its streets, wharves, etc., 
through its council enacted an ordinance providing for the issuance 
of two hundred bonds of said city, each for the sum of one thousand 
dollars, bearing interest at the rate of eight per cent. per annum, 

yable to bearer ten years after date, and also providing for levy- 
ing and — — a tax sufficient to pay the interest on 
said bonds, and also for a sinking fund out of which to pay said 


bonds as they matured; all of which will be seen by refe to 
* * of said ordinance, hereto — — 


as part hereof, 


2 
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Petitioner avers that thereupon said bonds were engraved, pre- 

pared, and signed by officers of said city, in accordance with the re- 
quirements of said ordinance. 

10 Petitioner avers further that subsequently and by various 
ordinances of its council said city provided for the improve- 

ment of its streets, avenues, wharves, etc., and, among other improve- 

ments for the purchase of a city park: all of which is shown by au- 

thentic copies of said ordinances, hereto annexed. 

Petitioner alleges that on the 30th day of May, A. D. 1870, the 
said city purchased from the succession of Samuel Bennett, deceased, 
ten-acre lot number seven, situated within. the corporate limits of 
said city, for the sum & price of twelve thousand dollars, in which 
amount said city became indebted to said succession, and in evidence 
thereof gave to the legal representatives of said succession twelve of 
the — as aforesaid issued, numbered from 1 to 12, inclusive ; 
that said bonds were by party to whom same were originally issued, 
transferred, & assigned before maturity for a valuable consideration 
and in due course of commercial transactions; that for several years 
said city paid to any holder of said bonds the interest due thereon, and 
by many ordinances repeatedly recognized its indebtedness as herein- 
before set forth, and that he, your petitioner, acquired bonds Noa 2, 4, 
5, & 11, which are hereto annexed, for a valuable consideraticn, and 
8 Pe ti — 80 nd cit rchased said order 

etitioner at said city pu id property in 
that same might be as a city park, and that to secure 
yment of the amount so as aforesaid due to him by said city 
fe has the vendor's lien & privilege on the property so as 
aforesaid sold to the city by said succession. 

Petitioner alleges further that said city is indebted to him 
in the further sum of three hundred & seventy dollars, with 
legal interest from judicial demand, for this, viz, that in event 
of suit to enforce payment of the said bonds the city contracted 
and bound itself to pay five per cent. on the amount sued for for 
attorneys’ fees ; all of which is shown by an authentic copy of act of 
sale from the succession of Samuel Bennett to the city of Shreve- 
port, hereto annexed as part hereof. 

Petitioner alleges thet all the ordinances and contracts of the 
city hereinbefore referred to were legully and properly enacted and 
entered into after full compliance with all the requirements of law. 

He avers further that the obligation of said city or indebt- 
edness, as hereinbefore set forth, was confirmed ed by the 
charters of said city, granted by the State of Louisiana A. D. 1871 
and A. D. 1878. 

Petitioner alleges amicable demand in vain, and that the city has 
failed and refused tu pay its indebtedness evidenced by said . 
and remains indebted for said ten-acre lot, as hereinbefore set forth, 
as hereinbefore set forth, and that he (petitioner) is subrogated to all the 
rights and actions of said succession of Samuel Bennett against said 


city. 
1 Petitioner alleges further that the laws of the State of Lou- 
12 _isiana, 80 far as same had any bearing on or relation to the 
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contracts hereinbefore set up and to the rights and obligations 
therefrom resulting, were by implication and operation of law a 
part of said contracts, and there was an implied contract between 
said city and the vendor of said property that in the event of a 
failure on the part of the. city to comply with the terms of said 
contract the obligations thereof might be judicially enforced 
through the means and by the remedies then existing. 

Petitioner avers that law of Louisiana at the date of said 
contract provided sufficient means and adequate remedy for the en- 
forcement of all rights thereunder arising, but petitioner all 
that article 209 of the constitution of Louisiana, adopted July 23, 
A. D. 1879, has impaired the obligations of said contracts by destroy- 
ing all remedy for the enforcement of same, in this, viz., by limit- 
ing municipal taxation throughout said State for all purposes what- 
ever to ten mills on the dollar of valuation. 

Petitioner avers it is claimed by said city that the entire reve- 
nues of the city under the operation of said constitutional limitation 
are not more than sufficient for its alimony, and petitioner avers 
that in — omer of such limitation no means exist under the law 
of Louisiana by which said —— raise funds wherewith to pay or 
be compelled to pay its just d 

Petitioner alleges said article 209, so far as it limits mu- 

13 nicipal taxation, is, as to him, null and void, because it vio- 

lates the Constitution of the United States, which prohibits 

all States from passing any law impairing the obligation of con- 
tracts. 

Petitioner avers he is entitled to have said article 209 declared null 
and void, so that he may have a remedy by means of which to com- 
pel said city to pay its indebtedness to him. 

The premises considered, he prays that the city of Shreveport be 
cited to answer hereto; that, after all legal notices and delays, he 
have judgment against said city declaring said article 209 of the 
constitution of Louisiana — violation of the Constitution of the 
United States, null and void, and condemning said city to pay him 
the sum and interest herein claimed, with costs. 

Recognizing his vendor's lien and privilege, as herein claimed, 
and directing enforcement of same, he prays for all orders and de- 
crees necessary & for general relief in the premises. 

(Sig.) A. H. LEONARD, 4. 


a 


Petition for Removal. 
Tue State oF Louisiana, Parish of Caddo: 
Iu the First Judicial District Court. 
E. H. Carter vs. Toe City or SHREVEPORT. 


To the hon. judge of said court: 


Your petitioner, Everett H. Carter, res lly shows that he is 
the plaintiff in the above-entitled suit; that same was commenced 
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by him on or about the 5th day of July, A. D. 1886, in said 
14 court, and that he was at the time of bringing the same and 

still is a citizen of the State of Texas and a resident thereof. 

Petitioner shows that there is, and was at the time said suit was 
brought, a controversy therein between him and said defendant, 
then and now a citizen of the State of Louisiana and resident thereof, 
and that the matter in dispute in their suit exceeds the sum of five 
hundred dollars exclusive of costs. 

That he has reason to believe and does believe that from local in- 
fluence or prejudice he will not be able to secure justice by reason 
of such local influence or prejudice. 

That the said controversy raises a Federal question, the deter- 
mination of which depends upon the construction of the Constitution 
of the United States. 

That said cause can be fully and finally determined in the United 
States circuit court for the western district of Louisiana. 

Your petitioner further represents that the suit has not been tried, 
but is pending in the said district court of said State of Louisiana, 
and that this petition is presented and filed in said court at the term 
at which said cause could be first tried and before the trial thereof. 

Your petitioner farther shows that he desires to remove said suit 
into the circuit court of the United States for the western district 
of g in pursuance of the acts of Congress in that behalf pro- 

vided. 
15 Your petitioner further shows that he has filed the affi- 
davit required by the statute in such cases, and offers here- 
with his bond, with Leon M. Carter, of Shreveport, La., as surety 
thereon, in the penal sum of two hundred and fifty dollars, con- 
ditioned as by said acts of Congress required. 

Your petitioner prays that said bond be accepted as good 
and sufficient, and that the said suit may be removed into the 
next circuit court of the United States in and for the said western 
district of Louisiana pursuant to the acts of Con in such cases 
made and provided, and that no further p ings may be had 
therein in this court; and your petitioner will ever pray, etc. 

(Sig.) A. H. NARD, 
Attorney for Petitioner. 


Oath of Attorney. 


Unitep States OF AMERICA, 
The State of Louisiana, First Jud District of Louisiana: 


E. H. Carrer rs. Toe City or SHREVEPORT. 


I, A. H. Leonard, being sworn, d — say that I am the attorney- 
at-law for E. H. Carter, plaintiff in said cause, now pending in 
the Ist judicial district court, parish of Caddo, State of Louisiana; 
that said plaintiff is now absent from the State of Louisiana; that 
the contents of the above petition in said suit are true, & that 
I have reason to believe and do believe that from prejudice and 
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1 


8 THE CITY OF SHREVEPORT, LOUISIANA, VS. E. H. CARTER. 


local influence the said plaintiff will not be able to obtain justice in 


said State court. 
(Sig.) A. H. LEONARD. 


_ Subscribed and sworn to before me this — day of July, A. D. 
1886. 


16 (Endorsement:) No. 111. U. S. C. C. Everett H. Carter 
vs. The City of Shreveport. Filed July 14th, 1886. E. J. No- 
lan, d' y el'k. 


17 Petition. 


To the honorable the judges of the 1st judicial district of the State 
of Louisiana, holding sessions in and for the parish of Caddo: 


The petition of Everett H. Carter, a resident of Forth Worth, 
Texas, and a citizen of the State of Texas, with respect represents 
that the city of Shreveport, a municipal corporation crea — 
State of Louisiana, situated in the parish of Caddo, in said State, 
and a citizen of said State of Louisiana, is justly indebted to him in 
the sum of twenty-one thousand dollars, with eight per cent. per 
annum interest thereon from the Ist day of October, A. D. 1869, 
until paid, for this, viz: 


On the 3rd day of June, A. D. 1869, the said city in order to raise 


means for making improvements upon its streets, wharves, etc. 
through its council enacted an ordinance providing for the issuance 
of two hundred bonds of said city, each for the sum of one thousand 
dollars, bearing interest at the rate of eight per cent. per annum, 
payable to bearer ten years after date, and also providing for levy- 
ing and collecting annually a tax sufficient to pay the interest on 
said bonds, and also for a sinking fund out of which to pay said 
bonds as they matured, all of which will be seen by reference to an 
authentic copy of said ordinance, hereto annexed as part hereof, 
marked “A.” 
Petitioner avers that thereupon said bonds were engraved, pre- 
pared, and signed by officers of said city in accordance with the 
uirements of said ordinance. 
18 etitioner avers further that subsequently and by various 
ordinances of its council said city provided for the improve- 
ment of its streets, avenues, wharves, etc., and particularly for the 
improvement of Commerce, Milam, Crockett, and Texas streets, 
Texas avenue, and of the wharf of said city, and entered into con- 
tracts with divers persuns—among others, M. Baer, William Robson, 
D. J. Elder, the Shreveport City Railroad Company, and with 
various other citizens and property-holders of said city—to have said 
improvements made at a stipulated price; all of which is shown by 
authentic copies of said ordinances and contracts hereto annexed 


as — hereof. 
etitioner avers the improvements and work so contracted for 
were made and was done by said contractors, were accepted by said 
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city and greatly enured to its benefit, and were well worth the 
amount which the city had bound itself to pay therefor. 

Petitioner avers further that the said eity in evidenes of its in- 
debtedness for the said work and improvements so as aforesaid 
done and made issued and gave to the said M. Baer, Wm. Robson, 
D.. J. Elder, the Shreveport City Railroad Company, and other 
citizens a number of said bonds so as aforesaid authorized by said 
ordinance of June 3, 1869, and among others, bond- Nos. 41, 64, 71, 
85, 86, 87, 94, 101, 29, 70, 39, 63, 61, 102, 58, 82, 84, 26, 31, 60, 7, 

hereto annexed and made part hereof. 
19 Petitioner avers that said bond originally ively issued 

to the Shreveport City R. R. Co., M. Baer & other contractors, 
& to Mrs. M. Head, E. was by said party to whom same originally 
issued transferred and assigned for a valuable consideration before 
maturity and in due course of commercial transactions; that for 
several years said city paid to any holder of said bond the interest 
due thereon, and by many ordinances repeatedly recognized its in- 
debtedness as herein set forth, and that he, your petitioner, acquired 
= bond for a valuable consideration, and is now holder and owner 
of same. 

Petitioner alleges that all the ordinances and contracts of the city 
hereinbefore referred to were legally and properly enacted and en- 
tered into after full compliance with all the requirements of law. 

He avers further that the obligation of said city to ‘pay its indebt- 
edness, as hereinbefore set forth, was confirmed and fixed by the 
charters:of said city, granted by the State of Louisiana A. D. 1871 
and A. D. 1878. 

Petitioner alleges amicable demand in vain, and that the city has 
failed and refused to pay its indebtedness evidenced by said bond 
and remains indebted for the work done by said contractors & for 
property sold by Mrs. M. Head, as hereinbefore set forth, and that 

e (petitioner) is subrogated to all the rights and actions of said con- 
tractors & Mrs. Head against said city. 
Petitioner alleges further that the laws of the State of 
20 Louisiana, so far as same had any bearing on or relation to 
the contracts hereinbefore set up and to the rights and ob- 
ligations therefrom resulting, were, by implication and operation of 
law, a part of said contracts, and there was an implied contract be- 
tween said city and the contractors that in event of a failure ou the 
part of the city to comply with the terms of said contract the obliga- 
tions thereof might be judicially enforced through the means and 
by the remedies then existing. 

Petitioner avers that the law of Louisiana at the date of said con- 
tract provided sufficient means and adequate remedy for the en- 
forcement of all rights thereunder arising, —— alleges that 
article 209 of the constitution of Louisiana, adopted July 23, A. D. 
1879, has impaired the obligation of said contracts by destroying all 
remedies for the enforcement of same, in this, viz., by limiting mu- 
nicipal taxation throughout saii State for all purposes whatever to 
ten mills on the dollar of valuation. ä 
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- Petitioner avers it is claimed by said city that the entire reve- 
nues of the city under the operation of said constitutional limitation 
are not more than sufficient for its alimony; and petitioner avers 
that, in consequence of such limitation, no means exist under the 
law of Louisiana ‘by which said city can raise funds wherewith to 
pay or be compelled to pay its just debts. 
Petitioner alleges said article 209, so far as it limits mu- 
21 nicipal taxation, is, as to him, null and void, because it violates 
the Constitution of the United States, which prohibits all 
States from passing any law impairing the obligation of contracts. 
Petitioner avers he is entitled to have said article 209 declared 


null and void so that he may have a remedy by means of which. 


to compel said city to pay its indebtedness to him. The premises 
considered, he prays the city of Shreveport be cited to answer hereto; 
that, after all legal notices and delays, he have judgment against said 
city declaring said article 209 of the constitution of Louisiana — viola- 
tion of the Constitution of the United States, null and void, and con- 
demning said city to pay him the sum and interest herein claimed, 
with costs. He prays for all orders and decrees necessary, and for 
general relief in the premises. He avers that the bonds so as afore- 
said issued to Mrs. M. Head were in consideration of a compromise 
between her & said city, by which said city acquired certain property, 
as shown by ordinance hereto annexed, marked B.“ 


(Sig. A. H. LEONARD, 
8 LAUD & LAUD, 
Att’ ys. 
Filed July 30th, 1886. | 
(Sig.) A. V. WILSON, 
Dep’ty CTE. 
Service accepted; citation & time waived. 
July 30, 1886. 
(Sig.) ALEXANDER & BLANCHARD, 
Attys for Def l. 
22 Petition for Removal. 


Tar Strate or Louis LANA, Parish of Caddo: 
In the First Judicial District Court. 
E. H. Carrer rs. Tne City or SHREVEPORT. 


To the hon. judge of said court: 


Your petitioner, E. H. Carter, respectfully shows that he is the 
= in the above-entitled suit; that same was commenced by 
im on or about the 30 day of July, A. D. 1886, in said court, and 
that he was at the time of bringing the same and still is a citizen of 
the State of Texas and a resident thereof. 

Petitioner shows that there is and was at the time said suit was 
brought a controversy therein between him and said defendant, then 
and now a citizen of the State of Louisiana and resident thereof, and 
that the matter in dispute in their suit exceeds the sum of five hun- 
dred dollars, exclusive of costs; that he has reason to believe and 
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dues believe that from local influence or prejudice he will not be 
able to secure justice by reason of such local influence or prejudice; 
that the said controversy raises a Federal question, the determination 
of which depends upon the construction of the Constitution of the 
United States; that said cause can be fully and finally determined 
in the United States circuit court for the western district of Louis- 
+ lana. 
23 Your petitioner further represents that the suit has not 
been tried, but is pending in thesaid district court of the said 
State of Louisiana, and that this petition is presented and filed in 
said court at the term of which said cause could be first tried and 
before the trial thereof. 

Your petitioner further shows that he desires to remove said suit 
into the circuit court of the United Stattes for the western district of 
ee in pursuance of the acts of Congress iu that behalf pro- 
vided. 

Your petitioner further shows that he has filed the affidavit re- 


: —_ 8 statute in such cases, and offers herewith his bond, 


vith H. Leonard, of ——, as surety thereun, in the penal sum of 
two hundred and fifty dollars, conditioned as by said acts of Con- 
gress required. 

Your petitioner prays that said bond be as good and 
sufficient, and that the said suit may be removed into the next cir- 
cuit court of the United States in and for the said western district of 
Louisiana, pursuant to the acts of Con in such cases made and 
provided, and that no further p ings may be had therein in 
tais court. 

And vour petitioner will ever pray, etc. 

(Sig.) A. H. LEONARD, 
Attorney for Petitioner. 


Oath of Attorney. 
Unitep States oF AMERICA, let Jud l District of Louisiana: 
E. H. Carrer vs. City or SHREVEPORT. 


24 I, A. H. Leonard, being sworn, depose — say that I am the 
attorney-at-law for E. H. Carter, plaintiff in said cause, now 
ding in the Ist judicial district court, parish of Caddo, State of 
isiana; that said plaintiff is now absent from the State of Louis- 
jana; that the contents of the above petition are true, and that I 
have reason to beliove and do believe that from prejudice and local 
influence the said plaintiff will not be able to obtain justice in said 
State court. 


— 


(Sig.) A. H. LEONARD. 
Subscribed and sworn to before me this 30th day of July, A. D. 
1886. 
(Sig.) | A. V. WILSON, Dep’ty CVE. 


(Endorsement :) 116. E. H. Carter vs. City of Shreveport. Petition, 
&. Filed July , 1886. (Sig.) J. W. ton, cl’k. | 
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25 Plea of Prescription. 
In U. S. Circuit Court, 5th Circuit, Western District of La. 


E. H. Carrer 
v8. n 108, 111, & 116. 
City oF SHREVEPORT. 


Now comes defendant in above cause and, as a peremptory excep- 
tion, pleads the prescription of one, three, five, and ten years in bar 
of plaintiff’s action herein. 

herefore defendant prays that this suit be dismissed at plain- 
tiff’s cost. a 


(Sig.) E. H. RANDOLPH, 
. ALEXANDER & BLANCHARD, 
Attorneys for Def dt. 


(Endorsement:) Nos. 108, 111, & 116. E. H. Carter vs. City of 
Shreveport. Plea of prescription. Filed July 30th, 86. (Sig.) J. 
W. Wheaton, el' k. 


Answer. 
In U. S. Circuit Court, 5th Circuit, Western Dist. of La. 


* 2 108 & 111 & 116. 
Crry or Smreverort.j Consolidated. 

Now comes defendant and, for answer to plaintiff’s petition, denies 
all & singular the allegations therein contained, an ially that 
the oe is a bona fide holder before maturity of the nds 

sued on. 
26 Further answering, respondent specially denies that the city 
_ of Shreveport had any right, power, or authority to issue or 
put into circulation the bonds sued upon herein, and avers that 
the same were issued by the trustees or officers of said city without 
warrant or authority of law or its charter and are absolutely null & 
void in law and in no manner binding upon said city. 

Respondent, for further answer, alleges that even if the city had 
possessed the power to make or issue the bonds in question, which 
is denied, the said bonds are still illegal, null & void, and not binding 
upon said city, for the reason that at the time the said bonds were 
made & issued and debts contracted no provision was made in the 
ordinance creating the debt or means provided for the payment of the 
— & interest of said bonds or debt so contracted, as required 

y section 2448 of the Revised Statutes of the State of Louisiana; 


that the provisions of said statute is prohibitory, and said bonds, 


having been issued in contravention thereof, are null & void. 


Further answering, respondent specially denies there was or is 
any privity whatsoever existing between plaintiff and the con- 
tractors, who are alleged in the petition to have performed 

27 oertain work under contracts with the eity, or that plaintiff has 
any right of action against respondent for work done or labor 
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performed by other persons, and to which contracts plaintiff herein 
was no party; that if any such right of action does exist in plaintiff, 
which is denied, then the said contracts were also made in viola- 
tion of said prohibitory law above referred to (sect. 2448), were 
illegal, void, and in no manner binding upon the city of Shreveport. 
. Wherefore respondent prays that plaintiff's demand be rejected at 
is Costs. 
(Sig.) E. H. RANDOLPH, 
ng ALEXANDER & BLANCHARD, 
Attorneys for Defendant. 


(Endorsement:) Nos. 108, 111, & 116. E. H. Carter vs. City of 
— Answer. Filed July 30, 86. (Sig.) J. W. Wheaton, 
Judgment. 

U. S. Circuit Court, Western District of Louisiana. 


E. H. — * 108, 111, & 116. 
Tue Crry or SHREVEPORT. Consolidates. 


In this case, by reason of the law and the evidence being in favor 
of the plaintiff & against the defendant, & for reasons given 
28 in opinion read herein, it is ordered, adjudged, & d that 
the motion for recusation herein filed, which has been waived 
by defendant, be overruled, & that the plea of prescription herein filed 
be also overruled ; and it is further ordered, a judged, & decreed that 
the plaintiff, E. H. Carter, have and recover of the defendant, The 
City of — — the full sum of thirty-three thousand six hundred 
dollars, with five per cent. per cent. per annum interest thereon from 
Oct’r Ist, A. D. 1877, until paid, and for the further sum of three hun- 
dred & seventy dollars, with tive per cent. per annum interest thereon 
frum July 5, 1886, and all costs. 

It is further ordered, adjudged, & decreed that article 209 of the 
constitution of Louisiana, adopted A. D. 1879, is, and is hereby de- 
creed to be, unconstitutional, null, & void, so far as same im a 
limit on municipal taxation or in any manner affects the debt due 
by defendant to plaintiff, which is recognized by this judgment. 
= | read, & signed in open court on this 7th day of March, A. 

(Sig.) ALECK BOARMAN, Judge. 


(Endorsement:) Nos. 108, 111, & 116, consolidated. E. H. Carter 
va. City of Shreveport. Judgment. Filed Mh 7th, 1887. (Sig.) J. 
W. Wheaton, cl’k. 


14 THE CITY OF SHREVEPORT, LOUISIANA, VS. E. H. CARTER. 
29 Statement of Facts. 
U. S. Circuit Court, Western District of Louisiana. 


E. H. Carter Ne 108, 111, 116. 


v8. 8 
Tue Crrr or SunkVxrORT.] Oonsolidated. 


By written agreement of counsel these three suits were consolidated, 
jury was waived, and motion for recusation abandoned and dismissed. 

he defendant offered no evidence. 

Statement of facts on plea of preseription.— Prescription as against 
plaintiff’s demand was interrupted by a judicial demand and citation 
on the 30th August, 1884, and prescription has not accrued. 

On the merits—The defendant is a municipal corporation. 

In 1869 and 1870, in pursuance of ordinances legally enacted & 
promulgated, the defendant caused to be let several contracts for 
public works, such as grading and otherwise improving the streets 
and wharves of the city. 

By written agreement the contractors undertaking the public 
works which were provided for in the ordinances were to receive 
from the defendant for the amounts due them for work and labor done 
and material furnished a part in cash as the work progressed and 


the balance in the ten-year coupon one-thousand-dollars bonds of the 


city at par. 
The works having been satisfactorily performed and accepted by 
the city, a number of such bonds were executed and given to said 
contractors to evidence the amount due them in accordance 
30 with the agreement of the parties. The defendant corporation 
has had the benefit and enjoyment of the works, and the 
credit price represented by these bonds has never been paid to any 
one. 

The several contractors to whom the bonds were given trans- 
ferred them by delivery before maturity for value, and plaintiff ac- 
quired twenty-six of said bonds for value and in due course of busi- 
ness. 

On the 30th May, 1870, in conformity to ordinances of the city 
— and dulv enacted, the city purchased ten- acre lot num- 

r seven, situated within the corporate limits of said city, for the 
price of twelve thousand dollars, for which the city executed and 
gave to the vendors of said property twelve ten-year coupon bonds 
of the city, each for the sum of one thousand dollars, bearing numbers 
from 1 to 12, inclusive, which bonds were by the notary, before whom 
the act of sale was passed, paraphed “ne var-elur” to identify 
them with the act of sale. By said act a special mortgage waiving 
benefit of appraisement was stipulated on said property in favor 
of any holder of said bonds to secure the payment of said bonds 
& the coupons thereto attached, and, in the event of suit on said 
bonds, the city bound itself to pay all costs and attorneys’ fees, fixed at 
five per cent. on the amount sued for. The act of sale & mort- 
gage was signed on the part of the city by the mayor of the city. 
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Thereupon the city took possession of said ten- aere lot number 
31 seven as owner and has ever since held & now holds possession 
of same as owner. Said property was purchased by said city 
for acity park. The bonds so issued to the vendors of said property 
were by them transferred by delivery before maturity for value, 
and in due course of business plaintiff acquired four of said bonds 
& now holds same. Mrs. M. Head was owner and in — of 
certain lots situated in what is known as the Batture of Shreveport, 
holding under a deed executed by the city. On these lots Mrs. Head 
had buildings and improvements. 6 
This batture, including Mrs. Head’s lots, was claimed by the 
Shreveport Town Company, the original owners of all the territory 
known as Shreveport, and it was also claimed by the city. A com- 
promise was effected Jan’y 21st, 1871, by which it was agreed that 
the batture should be laid off into lots, with streets, alleys, &c., & 
that the lots should be sold at public auction, the proceeds to be di- 
vided equally between the city and said Shreveport Town Company. 
By said compromise it was agreed between the city and said company 
that Mrs. Head was to have certain other lots and that she should 
retain possession of her property until the Ist day of May, A. D. 1874, 
as a consideration for them giving up said lots so held by her & re- 
moving therefrom the buildings and improvements thereon and 
also for her renunciation of her title to said lots. This agreement 
& compromise was made subject to Mrs. Head’s acceptance of its 
terms, and the compromise was authorized and ratified by 
32 an act of the islature of Louisiana, approved —— —, 
1871. Immediately after the compromise was so authorized 
& ratified the city, desiring to have said batture sold at once, as a 
consideration for the immediate removal of Mrs. Head and to get 
immediate — of said lots, in pursuance of ordinances legally 
enacted and promulgated, gave to Mrs. Head three of the ten-year 
thousand-dollar bonds of the city. Mrs. Head thereupon gave to 
the city immediate ion, renounced her title, and removed 
said buildings, and the batture was shortly afterwards sold and the 
city received half of the proceeds of the sale. Mrs. Head transferred 
these bonds before maturity by delivery for value, and plaintiff ac- 
* quired & holds two of them in due course of business. 

Up to and including the year 1877 the city levied annually a tax 
to provide means for paying the interest and also to provide a sink- 
ing fund for the payment of the principal of said bonds hereinbefore 
mentioned, and the interest was paid to any one holding them. 

Up to and including said year 1877 the bonds were also annually 
—— in the city’s statement of its liabilities and in its published 

udgets, and some of said bonds were taken up by the city. 

The defendant corporation issued in the year 1866 bonds for 
$500.00 cach, payable in five, ten, and fifteen years, respectively, and 
same were placed in the annual statements of the city’s liabilities 

and in its budgets. | 
33 The following is a copy of the bonds given to said con- 

_ tractors and said vendors & said Mrs. Head and now held by 

plaintiff : 
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“ $1,000.00. $1,000.00. 


“Srate or Lourstana, City of Shreveport : 


“Municipal loan for improvement & extension of the avenues of 
trade and other purposes. 


“ Know all men by these presents that the mayor & trustees of the 
city of Shreveport acknowledge to owe —— —— or bearer one 
thousand dollars, lawful money of the United States, which the 
said mayor & trustees promise to pay, at the controller's office, 
in the city of Shreveport, on the Ist day of October, A. D. 1879, 
with interest thereon at eight per cent. per annum, payable 
semi-annually at the Bank of New York, in the city of New York, 
on presentation of the — — hereto attached. For the per- 
formance of this obligation the faith and property of the corpora- 
tion of — — are irrevocably pledged and a tax is ordered to 
be levied on all the taxable property of said city annually to pay 
the said interest and to create a sinking fund to pay the principal 
when the same becomes due. This bond is issued in obedience to 
an ordinance of the mayor & trustees of said city, adopted on the 
3rd day of June, A. D. 1869, for the purpose of raising means to 
make such improvements as the — of the city demands. 

“In witness whereof this bond is signed by the mayor and con- 
troller of said city of Shreveport and —— by the finance com- 

mittee and the seal of the city affixed the Ist day of October, 


34 A. D. 1869. 
. 816) J. B. GILMORE, Mayor. 
“ (Sig. C. H. SPILKER, Controller. 
“Approved : 
THOS. H. MORRIS, 
J. C. MONCURE, 
J. N. HOWELL, 


Finance Committee.” 
The bond bears following endorsement: 


“ Bond of the City of Shreveport. 


“No.—. $1,000.00, payable Oct’r Ist, 1879. Interest at eight per 
cent. per annum, payable at the Bank of New York, in the city of 
New York, April & October. 


“This bond is one of two hundred of like denomination, and 
the ordinance under which they are issued provides for their 
— as well as the payment of interest, as required by law, 

y setting apart from the revenues of the city the sum of thirty- 
six thousand dollars annually to pay said interest punctually and 
to create a sinking fund to pay the principal. The ordinance pro- 
viding for the principal and interest is irrevocable until the same 
is fully paid. 

“The ordinance providing for the interest & principal of any 
debt created by any board of police or authorities of incorporated 
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towns and cities shall remain in full force until the debt and 
interest is paid.” Acts of the State of Louisiana, session of 1855, 
sec. 5, page 326. 
The series of bonds of which the bonds held by plaintiff are a part 
were issued under an ordinance of June 3rd, 1869. Sec. 4 of the 
ordinance is as follows: 
35. “ Be it further ordained, &c., that, in order to fully provide 
ſor the payment of the principal and interest of said bonds 
as the board is required to do by law, there shall be set apart 
from the revenues of the city semi-annually the sum of eight 
thousand dollars to meet the payment of the interest upon said 
bonds as the same becomes due; and, to meet the payment of the 
said bonds, there shall be set apart from said revenues the sum 
of twenty thousand dollars annually as a sinking fund, and, in 
order to raise the amount of interest as the same mes due 
and the amount necessary to create, the said sinking fund, it 
shall be the duty of the mayor & trustees of the city to levy an- 
nually upon all taxable property in the city of Shrev such 
amount of tax as shall fully provide for the ‘payment of said in- 
terset and the creation of said sinking fund, in addition to the 
payment of the current and ordinary expenses of the city govern- 
ment.” 

The charter of the city of Shreveport as it existed at the dates 
hereinbefore stated is found in several acts of the Legislature of 
Louisiana, viz: Act No. 67, session of 1839, page 200; act No. 190, 
session of 1850, 123; act No. 232, session 1853, 198; act 
No. 156, session 1859, pare 120; act No. 146, session 1866, page 276. 

— age * said dates hereinbefore stated and by an act of the 
Legislature of Louisiana — Ap'l 27th, 1871, the territory pre- 

viously known as Shreveport, together with other territory, 
36 was designated the city of Shreveport, and the inhabitants 

constituted a body politic by the name and style of the City of 
Shreveport and invested with certain rights and privileges, subject 
to certain duties and obligations, as shown by said act. 

The defendant corporation has no property snbject to execution, 


and the revenues of the city, under the limitation on municipal 


taxation im by article 209 of the constitution of Louisiana, 
= A. D. 1879, are not more than sufficient for the alimony 
of the city. 

(Sig.) ALECK BOARMAN, Judge. 


(Endorsement :) Nos. 108, 111, & 116, consolidated. E. H. Carter 
vs. The City of Shreveport. Statement of facts. Filed March 28, 
87. (Sig.) J. W. Wheaton, cl’k. 
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87 Petition for Writ of Error. 


Untrep States oF AMERICA, 
Circutt, Western Dist. of La.: 


To the hon. justices of the Supreme Court of the United States: 


And now comes the city of Shreveport, a municipal corporation 
of the State of Louisiana, by E. H. Randolph and Alexander & 
Blanchard, its attorneys, and complains that in the records & pro- 
ceedings and also in the rendition of judgm’t in suit between 
E. H. ‘Carter, plaintiff, and said City of Shreveport, defendant, 
tried in the circuit court of the United States for said fifth circuit, 
western district of Louisiana, at the Feb’y term thereof, 1887, and 
in which judgment was rendered against said city of Shreveport on 
the 7th day of March, 1887, manifest error hath intervened, to the 
great damage of the said city of — 

Wherefore it prays for the allowance of a writ of error and such 
other process as may cause the same to be corrected by the Supreme 
Court aforesaid. 


Sig.) E. H. RANDOLPH, 
= ALEXANDER & BLANCHARD, 
Att’ys for City of Shreveport. 
Allowed: 


(Sig.) ALECK BOARMAN, Judge. 


(Endorsement:) Nos. 108, 111, & 116, consolidated. E. H. 
38 Carter vs. City of Shreveport. Petition for writ of error. 
Filed March 14th, 87. (Sig.) J. W. Wheaton, clerk. 


Bond for Writ of Error. 
Supreme Court of the United States. 


E. H. Carter 
v8. Nos. 108, 111, & 116 (Cons.) 
Crry or SHREVEPORT. 


Know all men by these presents that we, The City of Shreveport’ 
as — , and E. M. Smith and W. P. Ford, as sureties, are 
held and firmly bound unto E. H. Carter, of Fort Worth, 
Texas, in the sum of two hundred & fifty dollars, to be paid 
to the said E. H. Carter, his his executors or administrators; to 
which payment, well and truly to be made, we bind ourselves and 
each of us, jointly and severally, and our and each of our heirs, 
executors, and administrators, firmly by these presents. 

Sealed with our seals. Dated this 14th day of March, 1887. 

Whereas the above-named City of Shreveport hath prosecuted a 
writ of error in the Supreme Court of the United States to reverse 
the judgment rendered in the above-entitled action by the circuit 
court of the United States for the fifth circuit and western district 
of Louisiana : 
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39 Now, therefore, the condition of this obligation is such that 

if the above-named City — Shreveport prosecute its said 
writ of error to effect and answer all costs and damages if it shall fail . 
to make good its plea, then this obligation shall be void; otherwise 
to remain in full force and virtue. 


(Sig.) A. CURRIE, [szaL] 

* Mayor of the City of & 
(Sig.) W. P. FORD. SEAL. 
* E. M. SMITH. Lena. 


Sealed and delivered in presence of— 
(Sig.) T. ALEXANDER. 
* THOMAS J. LEATON. 


Uxrrao SraTes oF AMERICA, 
Fifth Circuit, Western Dist. of La.: 


E. M. Smith & W. P. Ford, being duly sworn, depose and say, and 
each for himself saith, that he is worth the sum of one thousand 
dollars over and above all his just debts and liabilities. 


ig. W. P. FORD. 
ac E. M. SMITH. 
Sworn to and subscribed befure me this 14th day of March, 1887. 
[SEAL.] (Sig.) J. B. SLATTERY, 
U. 8. Commissioner. 
I approve the above and the 2 the sureties thereto. 
(Sig.) ALECK BOARMAN, Judge. 


(Endorsement:) Nos. 108, 111, & 116, consolidated. E. H. 
40 Carter vs. City of Shreveport. Bond for writ of error. Filed 
March 14,’87. (Sig.) J. W. Wheaton, clerk. 


Citation. 
United States of America to E. H. Carter, Greeting: 


You are hereby cited and admonished to be and  sppear at a Su- 
preme Court of the United States to be holden at Washington, D. C., 
on the second Monday in October next, pursuant to a writ of error 
filed in the clerk’s office of the circuit court of the United States for 
the fifth circuit and western district of Louisiana, wherein The 
City of Shreveport is plaintiff and you are defendant in error, to show 
cause, if any there be, why the judgment in the said writ of error 
mentioned should not be corrected and speedy justice should not be 
done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, this the 14th day 
of h, A. D. 1887. 

(Sig.) : ALECK BOARMAN, Judge. 
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Marshal's Return. 


41 Rec’d this citation on writ — error in office M’ch 17th, 
1887, & on the 18th day of same month & year I served a cer- 

tified copy of same on A. H. — attorney for plaintiff (def 't in 

error), by. leaving same in his hands in the city of Shreveport, La. 
(Sig.) . C. GIBSON, 

U. S. Marshal. 


(Endorsement:) The City of Shreveport vs. E. H. Carter. Citation. 
Filed March 14th, 87. (Sig.) J. W. Wheaton, clerk. 


Writ of Error. a 


Unrrep States OF AMERICA, 8: 


The President of the United States to the honorable judge of the 
circuit court of the United States for the fifth circuit, western dis- 
. trict of Louisiana, Greeting: 

Because that in the records & process, and also in the rendering of 
judgment in a suit before you or some of you, between The City of 
Shreveport, La., plaintiff in error, and E. H. Carter, a citizen of the 
State of Texas, defendant, a manifest error has intervened, to the great 
damage of the said plaintiff in error, as in his complaint stated, and 

as it is just and proper that the error, if any there be, should 
42 dee corrected in due manner and that full and y justice 

should be done to the parties aforesaid in this behalf, you are 
hereby commanded that if judgment thereof be given, then, under 
your seal, you do, distinctly and openly, send the record & process 
in the suit aforesaid, with all things concerning them, and this 
writ, so that you have the same before the Chief Justice & asso- 
ciate justices of the Supreme Court of the United States on the 
second Monday of October next, at Washington, being present seat 
of the National Government, that, the record & process aforesaid be- 
ing inspected, they may cause thereupon to be done what of right 
ought to be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the said 
Supreme Court, at Washington aforesaid, this the 14th day of March, 
in the year of our Lord 1887, and of the Independence of the United 
States the one hundredth & eleventh. 


[Seal U. S. O. C., West. Dist., La.] 
(Sig.) J. W. WHEATON, Clerk. 
(Endorsement:) 94. Nos. 108, 111, & 116, consolidated. City of 


Shreveport vs. E. H. Carter. Writ of error. Filed March 14, 87. 
(Sig.) J. W. Wheaton, cl’k. 
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43 Agreement of Counsel. 
Tue Srate or Louistana, Parish of Caddo: 
U. S. Circuit Court, 5th Circuit, Western District La. 


Agreement between the plaintiffs in various suits against the city of 
‘Shreveport and the said city, pl’fis being represented herein by 

9 A. H. Leonard, their att' y, and defendant by their attorney-, Alex- 
~*~, ander & Blanchard and E. H. Randolph. 


N It is understood & agreed that the said Leonard will, on his motion, 
have the various suits of E. H. Carter vs. The City of Shreveport 
vonsolidated, so as to be in effect one suit; the various suits of John 
R. Holmes vs. Said City consolidated, so as to be in effect one suit, 
and the various suits of John B. Crooks vs. Said City consolidated, so 

as to be in effect one suit. 

That said Leonard will also take same course with to another 
suit—on eighteen bonds of said city—which will be filed to-morrow 
in name of E. H. Carter, & which is to be consolidated with the 
other suits of said Carter against said city. 

. It is understood & agreed that said defendant will file to-morrow 
morning answers in said suits and raise thereon no question as to 
the right of plaintiffs in said suits to sue as owners therein sued on. 

It is further understood & agreed that on the issues so made a 

— trial shall be had at the next term of the circuit court of the United 
States for the fifth circuit & western district of Louisiana by the 

court, trial by jury in said causes being hereby waived, and 
44 that either party may offer in evidence the evidence adduced 

on the trial of the case of Simon Levy vs. The City of Shreve- 
port, No. 28 on the docket of said court, or any portion thereof, and 
such other evidence as either party may choose to offer, subject as to 
legal objections as to competency & admissibility. 

It is further understood & that in the event a writ of error is 
sued out from the judgment which may be rendered in said causes or 
any one of them such writ of error shall have the full effect of a super · 

eas, provided it is sued out within the time fixed by law for sue - 
ing out a writ of error to operate as a supersedeas, on a bond for an 
amount sufficient to cover costs; and it is further understood & 
agreed that in the event a writ of error is sued out in said causes or 
any one of them such cause or causes shall be submitted to the Su- 
4 reme Court of the United States on briefs to be filed within fifteen 
ays after the commencement of the term to which said cause is or 
causes are made returnable. 

It is further agreed that the case Nathan Simmons vs. The 
City of Shreveport shall not be tried until after final trial of Su- 
preme Court in the event the other cases herein referred to are taken 


to said Court. 
July 29, 86. 
(Sig.) A. H. LEONARD, Att'y for Pt ffs. 
86 ALEXANDER & BLANCHARD, 
| Sig. E. H. RANDOLPH, 


Attys for Defendant. 
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45 Supreme Court of the United States. 


E. H. CARTER N 
v8. io 108, 111, & 116 (Cons.). 
City or SHREVEPORT. 


Know all men by these presents that we, The City of Shreveport, 
as principal, and E. M. Smith and W. P. Ford, as sureties, are held 
and firmly bound unto E. H. Carter, of Fort Worth, Texas, in 
the sum of two hundred & fifty dollars, to be paid to the said E. H. 
Carter, his his executors or administrators; to which payment, 
well and truly to be made, we bind ourselves and each of us, jointly 


and severally, and our and each of our heirs, executors, and admin-’ 


istrators, firmly by these presents. 
Sealed with our seals. Dated this 14th day of March, 1887. 
Whereas the above-named City of Shreveport hath prosecuted a 
writ of error in the Supreme Court of the United States to reverse 
the judgement rendered in the above-entitled action by the circuit 
court of the United States for the fifth circuit and western dis- 
46 trict of Louisiana. 

Now, therefore, the condition of this obligation is such that 
if the abuve-named City — Shreveport shall prosecute its said writ of 
error to effect and answer all costs and damages if it shall fail to make 

ood its plea, then this obligation shall be void; otherwise to remain 


in full force and virtue. 
A. CURRIE, [SEAL. ] 


Mayor of the City o . 
W. P. FORD. SEAL. 
E. M. SMITH. — 


Sealed and delivered in presence of— 
T. ALEXANDER. 
THOMAS J. LEATON. 


Unitep States OF AMERICA, 
Fifth Circuit, Western Dist. of La. 

E. M. Smith & W. P. Ford, being duly sworn, depose and say, and 
each for himself saith, that he is worth the sum of one thousand 
dollars over and above all his just debts and liabilities. 

W. P. FORD. 
; E. M. SMITH. 


Sworn to and subscribed before me this 14th day of March, 1887. 
[Seal U.S. Commissioner, Western District La.] 

| J. B. SLATTERY, 
U. S. Commissioner. 


47 I approvetheaboveand the sufficiency of the sureties thereto. 
ALECK BOARMAN, Judge. 


48 [Endorsed 9 No-. 108, 111, & 116, consolidated. E. H. Car- 
ter vs. City of Shreveport. 12. Bond for writ of error. Filed 
March 14, 87. J. W. Wheaton, clerk. 


* 
— — 


— 
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49 Urra SratTes OF AMERICA, 88 : 


To E. H. Carter, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washi n, D.C., 
on the second Monday in October next, pursuant to a writ of error 
filedtin the clerk’s office of the circuit court of the United States for 
the fifth circuit and the western district of Louisiana, wherein TheCity 
of Shreveport is plaintiff and you are defendant in error, to show , 
cause, if any there be, why the judgment in the said writ of error 
mentioned should not be corrected and speedy justice should not be 
done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, this the 14th day 
of March, A. D. 1887. 


[Seal U. S. Circuit Court for the Western Dist. of La.) 
ALECK BOARMAN, Judge. 


50 [Endorsed :] No. 123. C. C. The City of Shreveport vs. 
E. H. Carter. 13. Citation. Filed March 14, 87. J. W. 
Wheaton, clerk. 


Rec'd this citation on writ — error, in office, M’ch 17th, 1887, 
& on the 18th day of same month & year I served a certified copy 
of same on A. H. Leonard, attorney for plaintiff (def’t in error), by 
leaving same in his hands in the city of Shreveport, La. 

A. C. GIBSON, 
J. & Marshal. 


51 Opinion of Judge. 
U. S. Circuit Court, Western District Louisiana. 


E. H. Carter 
v8. bo. 108, 111, 116. 
City or SHREVEPORT. 


A. H. Leonard, A. D. Laud, for plaintiff; T. Alexander, E. H. 
Randolph, for defendant. 

By agreement, jury waived and the three cases consolidated. 

The pleading, issues, and facts in the case are substantially the 
same as those in the case of Dorian us. The City of Shreveport, 28th 
Fed. Reporter, 287. The bonds and ordinances relating to their 
issuance were fully recited in that case. The several statutes vest- 
ing powers in the defendant city make up the charter by which we. 
are to test and measure the liability of the corporation for the acts 
of its agents in entering into the contracts in pursuance of which 
the bonds held by plaintiff were executed. Dealers in munic- 
ipal bonds or other such securities and evidences of indebtedness 
are cha with notice as to the power of the corporation to incur 
and bind the city for the debt evidenced by such instruments. 

Under the agreement made with the several persons to whom 
these bonds were issued they were to do certain public work iu the 


— et * 


— — — * 
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pes of grading or otherwise improving the streets of the city, 
and were to be paid half in cash and the balance in the ten-year 

bonds at par. The work was satisfactorily performed and 
52 the indebtedness evidenced by these bonds has never been 


id. 
The — is in the nature of a demurrer. The defendant, 


offeriug no evidence, relies upon two grounds in law for relief: First, 


upon the pleas ulira vires ; second, upon the prohibitory act of 1855, 
which forbids a municipal corporation to incur a debt without pro- 
viding in the ordinance creating the debt the means of paying the 
principal and interest. The law, ultra vires, is a shield to the tax- 
payers of a corporation; when properly administered it should 
enable them to avoid the payment of a debt, whatever may be the 
form of the instruments used to evidence the liability, which has 
been contracted beyond the scope of the corporate powers. The 
reason and principle of this law lies in the fact that the power 
to bind the corporation for a debt carries with it the power to 
pay the debt out of the revenues collected from the tax-payers. No 
tax should be collected to pay a debt not — binding on the 
corporation; hence the plea ultra vires will be good against the pay- 
ment of such a liability. 
Municipal corporations possess the following powers: First, powers 
granting in express words and such as are necessarily or fairly implied 
from the language used in enumerating and vesting the sev- 
53 eral express grants; second, such powers as are essential to 
the declared purposes of the corporation. In the statutes 
which made up the charter of defendant city at the time these 
bonds were issued we find powers expressly given of a more 
extensive kind than usually belong to city governments. Among 
them we find the power “to erect such public works and build- 
ings for the use and advantage of the town as they may deem 
expedient;” * * * “togive bonds and receive bonds, which shall 
be as effectual in law as other bonds given under the laws of the 
State; to levy an annual tax, not limited in amount, from 1853 
until after time these bonds were issued, for the comfort, improve- 
ment, and well regulating of the town.” The mayor was required 
to sign all notes and other obligations binding on the corporation. 
The mayor and trustees “have power from time to time to enact 
and provide for the promulgation of such by-laws and ordi- 
nances, not inconsistent with the laws of the State and United 
Statés, as they may deem proper in relation to the public markets 
of said town, to the landings, streets, alleys, and highways 
therein, and to the opening, widening, draining, filling up, keeping 
in order, and improving thesame;” * to open, extend, pave, 
plunk, macadamize, or otherwise improve and adorn the streets, 
alleys, and wharves of the city.“ In Reynolds vs. Shreveport, 13 
A., 426, the court held that the city could incur a debt for gradin 
the streets, and in discussing the powers we have mention 
54 said they were of the most ample description.” In the face 
of these liberal grants to defendant city it cannot be denied that 
the agents of the corporation were fully authorized to contract for the 
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public works performed by the several contractors to whom the bonds 
were issued. The numerous authorities cited in the Dorian case, some 
of them from the courtsof Louisiana, show abundantly the power of 
the city’s agents to give warrants, vouchers,— other evidences of in- 
debtedness binding on the city to anticipate the current revenues 


and to evidence the amounts due on a credit, whether it be long or 


short, in pursuance of contracts for public works made by the city’s 
agents within the scope of their official powers. The defendant, 
among other cases, cites the case of Wilson vs. City of Shreveport. 
A careful consideration of that case does not appear to avail any- 
thing for the defense against the bonds now held by plaintiff. 
In that case the bonds were alleged, in themselves, as commercial 
paper, to be a basis for recovery. ‘Those bonds were issued in 1867. 
he interest was being paid on them at the time these bonds were 
issued, and the court decided the suit on them in 1877. In this case 
the bonds were issued in 1869, and the city provided for and con- 
tinued to pay the interest on them to any one holding them 
55 until 1878. When the bonds came into the hands of plaintiff 
the Wilson suit had not been filed, and there was nothing 
known in the history of their origin, issue, or treatment by the city to 
depreciate them or in any way dishonor them in public confidence or 
commerce. All the parties to the contract were in good faith, 
and if the city’s agents had no authority to bind the corporation on 
such instruments for debts lawfully due public creditors neither the 
city nor the persons who performed public works nor the public 
knew or suspected the absence of such powers. It is in evidence that 


the city’s agents at the time these bonds came into the hands of 


plaintiff had been for many vears issuing commercial notes or bonds, 
and that the constituents of the corporation from time to time had 
been paying the principal and interest of the same. The payment 
of the annual interest on these bonds to any holder of them, however 
willingly it may have been paid, could not, if the bonds were given 
to evidence a debt not lawfully binding on the corporation, operate 
in law as a ratification of them, nor would the city be forbidden in 
law to to deny or refuse to pay them for that reason. If the debt to 
evidence which they were executed was not such a debt as would 
be binding on the corporation, then no obligation on the part of 
defendant ever existed, and no acts of the city officials in pay- 

56 ing them could amount to a ratification by the constituents 
of the corporation, but if the debt be lawfully due, it seems 

that the principals laid down by Judge Drummond in case Ports- 
mouth Savings Bank ve. Springfield 4 Fed. Reports, 276, may with 
force be applied to this case: “All — of doubt in relation to 
the validity of these bonds should be answered in favor of their 
legality, because the city has recognized their validity repeatedly 
and has paid the interest on them for a series of years. erefore, 
under such circumstances as these, it should appear, beyond all —, 
that the issue of the bonds was void.” The opinion in the Wilson 
ease shows that the bonds he sued on were given to evidence the 
urchase price of gas stock which the city’s agents had purchased 
or the — 1 The plea ullra vires was sustained because the 
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court thought there was no authority in the city’s agents to pur- 
chase gas stock, and consequently they could not bind the corpora- 
tion for the debt. If it be true that the corporate authorities were 
without power to buy gas stock, it could not have been a matter of 
much consequence to the court in that case whether the bonds sued 
on were in the form of commercial paper or not. It is evident, 

from the reasoning of the court, that the corporation would 
57 have been liable for the debt incurred in the purchase of the 

gas stock but for the absence of the power to contract for 
such stock. 

If the court had found that the city’s agents were authorized ex- 
pressly or by ——— to bind the corporation for a debt con- 
tracted by them for the purchase price of gas stock there is nothing 
in the opinion of the court to induce us to believe that the 
mere form of the instruments used by the agents tu evidence 
the corporation’s promise to pay for the gas stock would have been 
sufficient to release the corporation from its lawful obligation to pa 
to the vendor or to his assignees the amount due them. The defend- 
ant in that case was released on the plea ultra vires, because the court 
substantially said there never was any liability incurred by the acts 
of the officials in purchasing such property ; that there was no obli- 
gation sanctioned by law, and no recovery could be had. 

But defendant contends that such bonds as these purport on their 
face to be, when issued for anything or to any person, are void. 
Conceding it to be true that the corporation had no authority to 
execute notes or bonds for any purpose which would be entitled 
' judicially to the protection of the law merchant, does it follow 
that where the city’s agents and all the parties to a contract sanc- 
tioned by law agree to give and take such instruments as would be 
so protected that the instruments so given and now held against 

defendant are for all purposes void? Will the fact that those 
58 agents exceeded their power only in agreeing to give such in- 

struments or exceeded their — merely and only in the 
selection of the means of evidencing the debt due the contractors in- 
validate and extinguish the obligation lawfully incurred by the corpo- 
ration? If no debt sanctioned by the law could be incurred for such 
pablic work as the grading and otherwise improving the city's streets, 
then it would be a matter of no. consequence to the city or to the 
constituents of the corporation what sort of evidences of the debt 
were issued, for the plea ulira vires would shield them against the 
debt; but the plea, if the debt is lawfully due and unpaid, will not 
protect the corporation against the payment of the debt because of 
an irregularity or error on the part of the city’s agents in giving 
commercial notes instead of non-commercial vouchers or warrants. 

To give such an effect to the plea, whoever may be the parties 
to the contract or whatever may be the irregularities in the instru- 
ments used to evidence a lawful debt, would be as unwarranted in 
good conscience as it would be novel in the administration of justice. 

In the Dorian case we held that the bonds are not void and with- 
out effect; that if they were not in law entitled to the credit and 
force of commercial paper they certainly, under the authorities cited, 
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may be treated as evidences of simple obligations in favor 
59 of the persons holding them. 

When we tried that suit the several suits now submitted had 
not been presented, the bonds in the Dorian case did not amount to 
an appealable sum, and it was known that the series of bonds now 
sued on were outstanding against the city. Under such circum- 
staitces I thought it best to rest the court’s opinion on the validity 
of the bonds as evidencing in favor of the bona fide holder a simple 
obligation against defendant. 

In that case a written opinion sustaining the validity of the bonds 
in the way just stated was submitted to Judge Pardee, who certified 
his concurrence in the reasoning and conclusion therein. 

In the Dorian case the plaintiff contended that the corporate au- 
thorities, having ample express power to provide, secure, and con- 
tract for the public work performed by the contractors to whom the 
bonds were issued, had also implied power to issue to them commer- 
cial instruments, and that these bonds being of such a character are 
in themselves a legal basis for recovery—the same point as urged in 
this case. 

Considering that the public work for which it is agreed these 
bonds were issued was satisfactorily performed, that no equitable 
relief is sought by defendant, and all the suits covered by this opin- 

ion are for appealable sums, I have less hesitancy now than I 
60 had when the Dorian case was tried in taking up and passing 
upon the validity of these bonds as commercial instruments. 

The authority of the defendant’s agents to secure and provide 
for certain public works is found in the express powers of the cor- 
poration. Out of those powers come by implication the authority 
to give promissory notes binding on the corporation. The implied 
powers, when deducible from the interpretations the law puts upon 
the meaning or extent of the express powers, are as good authority 
re the act of an agent as are the express authorizations in the man- 

ate. 

In this State it has frequently been held that an agent author- 
ized to buy a thing may give his principal’s note for the price. 
See 2 Rob., 244. The court say: “If the power to purchase be 
established the power to give the evidence necessary to secure the 

rice necessarily ensues, and whether the credit be long or short 
is a matter of indifference.” In 8 Rob. the court holds that the 
notes given to — being a contract made by defendant in 
the course of their legitimate business, no express authority is 
necessary in the charter to enable them to make it. “The city 
of Shreveport, having the right to purchase real estate under its 
charter, had the power, which was an implied one, to execute the 
note for the credit part of the purchase and to give a mo 
and vendor's — A., 686. “The city of Shreve- 
61 port, having the authority to buy property, carries with — 
aaa implication the authority to give notes for the price.” 
„ 495. 

The several cases applying to defendant city cited from the State’s 

courts were decided when the charter powers to purchase real estate 
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were the same as they were in the charter existing at the time 
these bonds were issued, and it cannot be said that the express 
power to purchase real estate and the implied power in the city’s 
agents to give promissory notes for the purchase price is more clearly 
expressed or implied in the charter then existing than was the power 
of the same agents to execute and bind the corporation on such notes 
for the credit price of work performed or for material furnished for 
improvements on the streets. The State court, in deciding that the 
city’s agents were empowered to bind the corporation on notes 
given for the purchase price of the thing they were authorized 
to buy or provide for the city, were applying well-known rules 
in the law of principal and agent—that is, that the power to bind 
the principal by giving his promissory note for the price of the thin 
which he is expressly authorized to secure or furnish is an implied 
and incidental power, and if such a power is not prohibited the 
agent will be considered as possessing it by implication. 
It is known that the authorities, as well in the Federal as in the 
State courts, are not uniform in their rulings upon the matter 
62 vo are considering; this does not exist because of any serious 
difficulties found in applying the law of agency, but largely 
upon the question as to whether the law of principal and agent, in a 


given case, shall be applied in considering the liability of a municipal 


corporation for the acts of their — If the power in the officials 
of a municipal corporation to do or procure a thing is sufficient, 
as in this case, it seems there can be no reason why in fixing the lia- 
bility of the corporation the law of principal and agent should not be 
applied. In the two cases, one Britton vs. Police Jury, 15 Wal., the 
other Ray vs. Nashville, 19 Wal., the subject-matter of this suit was 
fully discussed. In the former the plaintiff, a bona fide holder of 
certain bonds, sued upon them as commercial instruments and 
payment was resisted on the plea ullra vires. Justice Bradley, find- 
ing no express power in defendant to issue such bonds, said: “ We 
have, therefore, the question directly presented in this case whether 
the trustees or representative officials of a parish or a county or other 
local jurisdiction, vested with the usual power of administration in 
specific matters and the power of levying taxes to defray the neces- 
sary expenses of the jurisdiction, have an implied authority to issue 
negotiable securities, payable in the future, of such a char- 
63 acter as to be unimpeachable in the hands of bona fide holders 
for the purpose of raising money or funding a previous in- 
debtedness.” | 
The commercial securities in that case were issued for the pur- 
pose of “ funding previous indebtedness,” and the court, not finding 
any express power to issue the bonds, said to issue commercial se- 
curities for such purposes does not belong to the governmental pur- 
of a parsh.and therefore could not be considered as an 
implied power. The court, in so holding, announced a general 
principle, which forbids the authorities of municipal corporations 
possessing only the governmental powers, in the absence of ex- 
press powers, to issue bonds, whether in a commercial form or 
not, to raise money or to fund outstanding indebtedness under the 
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exercise of implied powers, because to issue bonds for such pur- 
is not within the scope of a corporation’s usual govern- 
mental powers; but the court, in order that the principle an- 
nounced and upon which the bonds were held invalid should not be 
extended too far, said: “ We do not mean to be understood that it 
requires in all cases express authority for such bodies to issue 
neg@tiable paper. The power has frequently been implied from 
other express powers granted. Thus it has been held that the 
power to borrow money implies the power to issue the ordinary 
securities for its repayment, whether in the form of notes or 
64 bonds payable in the future. So the power to subscribe for 
stock in a railroad or to purchase property for a market-house 
and other like powers which cannot be carried on without borrow- 
ing money or giving obligations payable in the future have been 
held sufficient to raise the implied power to issue such obligations. 
In Ray us. Nashville, 19 Wal., 468, Justice Bradley, delivering the 
opinion, held that defendant corporation, possessing, as it did, only 
the usual governmental powers, could not issue commercial notes or 
otherwise bind the city for borrowed money, because no such power 
existed among the implied powers of the corporation; that the 
power to borrow money was not germain to the powers expressly 
— and was not a power necessary to carry out the purposes of 
the city government. 
In reading the opinion and conclusion of the court it will be ap- 
nt that it could not have been a matter of consequence to Justice 
radley or to the three justices who agreed with him (in the Ray 
case) whether the bonds sued on in the Britton case or the drafts or 
notes in the Ray case were in a commercial or negotiable form or 
not; for them it seemed to be enough to know that the defendant 
corporation had no power to issue funds to take up out- 
65 SS — or to borrow money, and could 
not be nd by the officials to pay it, whatever may have 
been the sort of instruments used between the parties. In the 
Ray cese the court was composed of eight judges; four of them 
dissented. Among them was Justice Hunt, whose written opinion 
is reported, in which he said: “I hold it to be well established by 
the authorities that a municipal corporation may borrow money for 
the legitimate use of the corporation, and that it may issue its notes 
for the same, unless “— y prohibited by its charter or by some 
statute from doing so. The proposition that it cannot borrow money 
unless expressly authorized to do so is, in my opinion, unsustained 
by sound authority; that securities thus signed by corporations 
are subject to the rules of commercial law, when held by bona fide 
holders, has been repeatedly held by this court.” Justice Hunt 
thought Ray was not a bona fide holder before maturity, and 
to have the case remanded for the pu of letting in equitable de- 
fenses. On the other issues mentioned the court was evenly divided. 
Whatever conflict of opinion there may be among the courts 
66 and judgesasto the power of the agents of a municipal corpora- 
tion, possessing only the usual governmental powers to bind 
their constituents by the issuing of commercial bonds or any other evi- 


. N 
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dences of indebtedness for borrowed money or on bonds issued to take 

up outstanding indebtedness, we are,after a very careful and general 

examination of authorities, unable to find a single case in which the 

power of the city’s agents to evidence the credit price of a thing which 

— — authorized to secure, provide for, or purchase was judicially 
enied. 

In Desmond vs. Jefferson, 19 Fed. R., 486, plaintiff sued on bonds 
issued for the purchase price of a fire engine—alleged them as com- 
mercial securities to be a legal basis for recovery. Defendant re- 
sisted payment on the plea ultra vires. Thedefendant city possessed 
the usual governmental powers. Among these powers was the 


wer to organize a fire department.” The court thought the de- 


endant, having the power to organize a fire department, had ample 
power to buy an — and give such securities for the purchase 
rice, and said: There is no case to be found where, if the power 
is given by specific grant or by necessary implication to provide 
for or buy the thing, the courts have held that this character 

67 of * is not obligatory upon the municipality.“ 

n 1 Wal., 273, the defendant city had power to subscribe to a 
city railway company “as fully as any individual.” The corporation 
was sued on — — bonds issued for subscription to the com- 
pany and resisted payment on the ground that her agents were not 
authorized to issue the negotiable bonds. The court said the power 
to subscribe was a power to create a debt, and consequently to give 
evidence of the debt. The power to subscribe in such a way was 
given, and if they legally owed a-debt it follows that they can give 
a bond for it. 

The power in that case was broadly given. So in the pending 
case it would seem that the power to pass all ordinances not incon- 
sistent with the laws of the tate which the city’s agents may deem 
proper in relation to such public works as were performed by the 
contractors to whom these — were given, considered with the 
fact that the defendant’s agents could collect taxes, unlimited in per 
centum or gross sum, annually for the well regulating of the town, 
should, we think, enable the authorities to secure such public works 

in any way that agents are usually empowered to act for their 
68 principals. The weight of authorities upon the power of 

a —_ corporation to execute bonds to be 1 aced on 
the market for the purpose of raising money to be expended by the 
city’s agents or for the purpose of funding outstanding indebtedness 
seems to-— generally against the exercise of the power, except in 
cases where the power is derived from legislative authority, ex- 
pressed or implied. The reason for such ruling is well known, 
in the fact that municipal corporations are established to enable 
the people in towns and cities to have the benefits of local gov- 
ernment. Unlike trading or business corporations, their powers, 
unless otherwise directed by express or implied grant, should be 
and are in law, as well as in public policy, limited to such as are 
governm ental or administrative in their nature or scope—to such as 
are necessary to conserve the purposes of their municipal organism. 
So far as the contractors to whom these bonds were originally 


oN 


and by law t 
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given are concerned with their issue, it cannot be said that they 


were issued for the purpose of — — or ſor the purpose 
t 


of funding outstanding indebtedness of the eity, ſor it is not denied 
that they were given to the contractors in pursuance of an agreement 
to the effect that one-half the amount due them for the 

69 ublic work should be paid in cash and the balance should 
* be evidenced as a debt against the city by ten-year negotiable 
bonds, some of which are now held by plaintiff. The contractors 
agreed to take commercial bonds or securities, and as such securities 
are known to be more valuable in commerce than instruments not 
— by commercial law, it may be fairly presumed that the 
act that such bonds were to be given to them instead of non-com- 
mercial securities enabled the contractors to perform the work, and 
entered largely, if not in a controlling way, into their ability, motive, 
and reason for undertaking the public works. If it be conceded 
that the city’s agents had the power to incur a debt sanctioned by law 
against the corporation for such works as the contractors in this 
instance faithfully furnished and performed, it does not seem in- 
consistent with public policy nor at variance with the jurispru- 
dence of Louisiana or the decisions of the United States courts to 


_hold that such authorities or agents are authorized in the implied 


powers of their mandate to evidence such a debt by giving such 
commercial notes or bonds as are now held by plaintiff. In reach- 
ing our conclusion in the Dorian case, as well as in this 
70 suit, we have kept in mind the rule which seems to be gener- 
ally observed when the Federal courts are employed in inter- 
preting the powers of municipal corporations to lawfully incur a 
debt—that is, that doubts, if there be any, as to the power of the 
city’s agents to incur the particular debt should be charged to the 
obligee, as in this case the plaintiff. 
But in deciding now in favor of the validity of these bonds as 
commercial securities it cannot be said that we are imposing upon 
or enforcing against the constituents of the corporation a debt doubt- 
ful in its origin, or one not lawfully incurred, or one not justly due 
to somebody, because it is clear enough that the debt is unpaid and 
that the city’s agents had ample power to ordain and direct that the 
public work should be done, and to legally bind the corporation for 
the debt—that is, for the price of the public work. 
Judgment for plaintiff. 
(Sig.) ) ALECK BOARMAN, Judge. 


71 Minutes of Court. 


Unitep States oF AMERICA, Western District of Louisiana: 


This being the third Monday of the month of July, A. D. 1886, 
the first day of the July term of the circuit court of the 
United States for the fifth judicial circuit and western district of 
Louisiana, the same was duly opened by the marshal. 
Present: His honor Aleck Boarman, judge, presiding. 
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E. H. CARTER 
v8. brio 108, 111, 116. 
THe Crrr or SHREVEPORT. 


Motion for recusation filed & same assigned for argument on 
Tuesday, July 20th, 1886, in all these cases, from 104 to 112. 


THURSDAY, July 29th, 1886. 
Court met pursuant to adjournment. 


E. H. Carter 
v8. bio 108, 111, 116. 
‘THe City or SHREVEPORT. 


On motion of T. Alexander, attorney for defendant, the motion- 
filed in the above-named cases on Monday, July 19th, 1886, be, and 
the same are hereby, withdrawn. Agreement of counsel filed in 
these cases and made part of the record. 


7 Fripay, July 30th, 1886. 
Court met pursuant to adjournment. 


E. H. Carrer 
. vs. ion 108, 111, 116, Consolidated. 
Tne City or SHREVEPORT. 


Answer & plea of prescription filed. 


72 Unitep States oF AMERICA, 
Western District of Louisiana: 


SHREVEPORT, Monpay, February 21st,.1887. 
This being the third Monday of the month of February, A. D. 
1887, and by law the first day of the February term of the circuit 
court of the Uniied States for the fifth judicial circuit, western dis- 


trict of Louisiana, the same was duly opened by the marshal. 
Present: His honor Aleck Boarman, judge, presiding. 


WeEpDNESDAY, March 2nd, 1887. 
Court met pursuant to adjournment. 


E. H. Carter 


va. . 108, 111, 116, Consolidated. 
Tux Crrr or SHREVEPORT. 


These cases, as per assignment, came on to be heard. A jury 
having been waived and both sides having announced themselves 
ready for trial, the cases were proceeded with. 


Note of Evidence. 


Plaintiff offers in evidence— 
Ist. All the evidence offered on the trial of the case Simon Levy 
vs. The City of Shreveport. 
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2nd. Acts of the we of Louisiana relative to the city of 
Shreveport, viz: Acts of 1839, page 200; acts 1850, acts of 1853, page 
198 ; acts 1859, page 121; acts 1866. 

3rd. 1 of the city of Shreveport, of date July 3rd, 

1866. ; 
73 & 74 * Ordinance of the city of Shreveport, of date April 
. th, 1871. 

Sth. Forty-two (42) bonds of the city of Shreveport. 

6th. Note of evidence taken on the trial of the case Simon Levy 
vs. The City of Shreveport, filed February 24th, 1885. 

Testimony closed and case submitted. 


Monpay, March 7th, 1887. 
Court met pursuant to adjournment. 


E. H. Carter 
v8. b. 108, 111, 116, Consolidated. 
THe City or SHREVEPORT. 


It is ordered by the court that there be judgment in favor of the 
plaintiff, E. H. Carter, against the defendant, The City of Shreve- 
port, for amounts claimed in petitions, & interest. 


75 Additional Agreement of Counsel. 


In cases— 
J. R. Horus vs. Crry or SHREVEPORT. 
J. B. Cnoo ns “* * 
E. H. Canr ng ͤ “* 1 


It is agreed that plaintiffs may offer, in addition to evidence 
previous! adduced by them, following evidence, viz: The records 
in cases Simon Levy, M. A. Hackett, A. H. Leonard, J. G. McWil- 
liams, R. T. Buckner, W. P. Ford; Leon M. Carter, Mattie L. Parsons, 
ex’t’rs ; G. W. Robinson, Kate O. Holmes, S. Herold, Mattie L. Carter, 
Edward Jacobs, Ben. Jacobs, J. F. Looney, R. R. Riggs, W. C. Harris, 
A. W. O. Hicks, & Wm. Enders vs. City — Shreveport, & also the cita- 
tions in said cases, with return- thereon, & that said evidence shall 
be considered as having been offered on trial had. 

(Sig.) ALEXANDER & BLANCHARD, 
Act y for Def dt. 


(Endorsement 7 oo of counsel. Filed July 29, 86, & Mar. 
2nd, 87. (Sig.) J. W. Wheaton, cl’k. 


76 Clerk’s Certificate. 
CLERK’s OFFICE. 
I, John W. Wheaton, clerk of the circuit court of the United 
States for the fifth circuit and western district of Louisiana, do 
hereby certify that the foregoing 75 contain and form a fall, 
complete, true, and — — of the record and proceedings 
had on the trial in the cases of E. H. Carter vs. The City of Shreve- 


port, Nos. 108, 111, & 116 (consolidated) of the docket of the said 
eourt. 
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| — in obedience to writ of error, original of which is hereto 
annexed. | 
Witness my hand and the seal of said court,at the city of Shreve- 
port, this 23rd day of May, A. D. 1887. 
[Seal U. 8. Circuit Court for the Western Dist. of La.) 


J. W. WHEATON, CTE. 


Judge's Certificate. 

I, Aleck Boarman, United States nes ſor the western distriet of 
Louisiana, do certify that John W. Wheaton, whose name is signed 
to the above certificate as clerk of the circuit court of the United 
States for the fifth circuit and western district of Louisiana, was at 
the time of signing said certificate and is now the clerk of said 

court; that said certificate is in due form of law, and that 
77 478 full faith and credit are due to his official attestations as 
such clerk. 

Given under my hand, at the city of Shreveport, in said district, 


this 23rd day of May, A. D. 1887. ! 
ALECK BOARMAN, Judge. 


Clerk’s Certificate. . 


I, John W. Wheaton, clerk of the circuit court of the United 
States for the fifth circuit and western district of Louisiana, do 
hereby certify that Aleck Boarman, whose name is signed to the 
foregoing certificate as United States judge for the western district 
of Louisiana, was at the time of signing said certificate and is now 
the judge of said court. 

itness my hand and the seal of said court, at the city of Shreve- 
port, this 23rd day of May, A. D. 1887. 


[Seal U. S. Circuit Court for the Western Dist. of La.] 
J. w. WHEATON, Clerk. 


: 79 | Uwrrep Sratss or AMERICA, 88: . 

‘a The President of the United States to the honorable judge of the 
circuit court of the United States for the fifth circuit, western dis- 
trict of Louisiana, Greeting: 


that the error, if any there 
ue manner and that full & speedy justice 
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‘so that you have the same before the Chief Justice and asso- 
80 _— ciate justices of the Supreme Court of the United States on 

the second Monday of October next, at —— — being 
present seat of the National Government, that, the & process 
aforesaid being inspected, they may cause to be done thereupon what 
of right ought to be done. 
Dunes the Hon. Morrison R. Waite, Chief Justice of the said 
Supreme Court, at Washi aforesaid, this the 14th day of March, 
in the year of our Lord 1887, and of the Independence of the United 
States the one hundred & eleventh. 

[Seal U. 8. Circuit Court for the Western Dist. of La.] 


J. W. WHEATON, Clerk. 


81 [Endorsed :} Nos. 108, 111, 116, eonsolidated. City of Shreve- 
port vs. E. H. Carter. 14. Writ of error. Filed March 14, 
87. J. W. Wheaton, cl’k. 


2 on coven: W. Louisiane 2 C. U. 8. * 1338 The 
t isiana, plaintiff in error, vs. Carter. 
| Filed October . 1887. 1 


Iu the Supreme Court 


OF THE 


daited States. 
CITY OF SHREVEPORT 


E. H. CARTER. 
SAME 


JOHN R. “HOLMES. 
SAME ‘ 


JOHN B. CROOKS. 


Error to the Circuit Court of the United States for the Western 
— — b 


Brief of Plaintiff in Error. 


STATEMENT OF THE CASE. 

On. June 3, 1869, the City Council. ofthe City ot 
Shreveport passed an ordinance providing for the jeg: 
ance of bonds to the amount of two hundred thoysend 
dollars. The bonds to be two hundred in number, gag 4 


2 


for the sum of one thousand dollars, due in ten years 
and to bear interest at the rate of eight per cent per an- 
num, with interest coupons attached. 

The object and purpose for which the bonds were to 
be issued, as stated in the preanble of the ordinance it- 
self, was. “in order to meet the demands of the city, and 
to provide the means for making such permanent im- 
provements upon the streets and wharf, etc, as its 
growth and the increase of its population and trade seems 
at this time to require.” 

The ordinance further provided that the bonds should 
be at once put upon the market for sale and disposed of 
for not less than eighty cents on the dollar. 

The only provision in the ordinance looking toward a 
provision for the payment of the bonds and interest, is 
to be found in section 4, which reads as follows: There 
shall be set apart from the revenues of this city, semi- 
- annually, the sum of eight thousand dollars, to meet the 
payment of the interest upon said bonds as the same be- 
comes due, and to meet the payment of the principal of 
said bonds, there shall be set apart from said revenues 


the gum of twenty thousand dollars annually, as asink- 


| ‘ing fund; it shall be the duty ofthe mayor and trustees 
of the city to levy annually, upon all taxable property in 
the ‘city of Shreveport, such amount of tax as shall 
fally provide for the payment of said interest and the 


* 


3 
creation of said sinking fund, in addition to tbe payment 
of the current and ordinary expenses of the city govern- 


ment.“ 


Failing in getting money on the bonds by floating 
them on the market, the City Council adopted the expe- 
dient of using them in lieu of money in paying off con- 
tractors. In other words, they would advertise for pro- 
posals to do certain work on the streets, etc., the bids to 
state the lowest price in “city bonds.” The contractor 
would then go into the market, ascertain what he could 
probably sell the bonds for in money, and then make his 
bid accordingly. In this way, the limitation in the ordi- 
nance, that the bonds should not be sold for less than 
eighty cents on the dollar, was evaded. In this way 
some fifty bonds were issued. 

Twelve bonds were exchanged for a lot of ground to 
be used for a park, three were used for improving a 
right of way for a street, and five were donated to the 
fire department, to enable them to build an engine house 
and hall, ä 

The bonds were issued in 1870 and the early atl of 
1871, and from the date of their issuance up to August, 
1877, the interest coupons on them were paid by the.city 
with some degree of regularity. In the early part of 
August, 1877, the decision of the Supreme Court. ‘of 
Louisiana in the suit of J. D. Wilson vs. City of Shreve- 
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port(29 A. 673) was rendered, and from that time the 
city refused to recognize the validity of the bonds, or to 
provide for their payment. 

The original parties who dealt with the city, and to 

whom the bonds were issued, are none of them parties 
to, or plaintiffs in, these suits. 
No transfer, assignment or subrogation to the plain- 
tiffs, of the claims, contracts or rights of the original par- 
ties who dealt with, or peformed the work for the city, 
and to whom the bonds were paid, is proved, or in any 
manner shown by the evidence on record. 

The defense of the city to this action is: First. A 
plea of ultra vires, that the city was utterly without 
power or authority to issue bonds of any kind. 


Second. That the bonds were issued, and the various 
debts. contracted in violation of a prohibitory 
law, section 2448 of the Revised Statutes of 
Louisiana, which prohibits municipal corporations 
in the State, from “contracting any debt or 
pecuniary liability without fully providing in the ordi- 
nance creating the debt the means of paying the prinei- 
pal and interest of the debt so contracted.” 


Thitd. That the claims or debts for which the bonds 
wers given, were at the date of the institution of these 
suits prescribed or barred by the statutes of limitation. 


5 

A stipulation was filed waiving a jury trial, and the 
court made a special finding of the facts. 

Tue lower court overruled the plea of prescription and 
ee judgment in favor of the plaintiffs. 

The points of law upon which the judge of the lower 
court based his decision, and stated in the syllabus of 
tho case furnished by him to the h Reporter, Vol. 
31, page 113. We quote it: 

“The defendant city, being authorized by its charter to 
contract for certain public works, agreed to pay to cer- 
tain contractors one-half cash, and the balance in 10-vear 
cuupon bonds, for performing said works. A nuinber of 
such bonds were issued iu pursuance of said agreement 
and this suit was broaght by persons to whom these 
bonds, before their maturity, were transferred. Held, 
that the officials of a municipal corporation, which is 
vested with the usual powers of such bodies, are au- 
thorized to issue bonds, or promissory notes, to evidence 
the credit price of any works for which they are author- 
ized to contract, which, in the hands of a dona fade bol - 
der, will be protected by the law-merchant; that the ex- 
press authority in an agent to buy, provide for, or pro- 
cure a thing for his principal, carries with it the implied 
power to give the latter’s negotiable note for the price of 
the thing, and that this rule applies to the officials . or 


agents of such corporations.” 


U 
ASSIGNMENT OF ERRORS. 

1. The court erred in holding that there existed any 
implied power in the officers of the City of Shreveport to 
issue the bonds sued on. 

This ruling was in direct conflict with the ruling of 
this court in Claiborne County vs. Brooks 111, U. S., 400. 


Police Jury vs. Britton 15 W., 566, and Mayor vs. 


Ray 19, W 468., and also the decision of the Supreme 
Court of Louisiana in Wilson vs City of n 29 
Louisiana annual reports 673. 


2. The court erred in holding that the city was estop- 


ped by the recitals of the bonds from showing that they 


were issued in contra vention of the statutes of the State, 
and were therefore null and void. 


Section 2448 of the Revised Statutes of Louisiana pro- 
hibits the authorities of incorporated towns and cities in 
the State from contracting any debt or pecuniary liabili- 
ty without fully providing in the ordinance creating the 
debt, the means of paying the principal and interest of the 
debt so contracted. 

Article 12 of the Civil Code of Louisiana declares, 
“whatever is done in contravention of a prohibitory law 
is void, although the nullity be not formally directed.” 
_ Whether the ordinance creating the debt did, or did 
not, fully provide for the payment of the principal and 
interest of the debt so contracted, as contemplated in the 


~ oe 


- 


é 
statute, is purely a question of law, and “a recital of mat- 
ters of law does not estop the corporation.” Dixon Oo. 
vs. Field, 111 U. S., 83; Buchanan vs. Litchfield, 
102 U. S., 278; National Bank vs. Porter townshp, 110 
U. S., 608; Daviess Co. vs. Dickinson, 117 U. S., 657. 

3. The plea of prescription was not raised against the 
action upon the bonds proper. We admit that if the 
city had a right to issue the bonds as negotiable securities, 
that as such under article 3540 of the Revised Civil 
Code of Louisiana, they would not have been barred by 
limitation until five years after their maturity, viz: On 
October 1, 1884. That a suit having been brought upon 
them on August 30, 1884, prescription was interrupt- 
ed, notwithstandi ng that suit was brought by other par- 
ties then holding the bonds, and that such suit was dis- 
missed on a plea to the jurisdiction. 

If, however, it is contended that in these suits - the 
bondholders can assert the rights of the original con- 
tractors, to whom the bonds were issued, by virtue of 
any pretended equitable assignment,’ then the plea 
should be sustained, such claims for work done, or labor 
performed having been long since barred by the provis- 
ions of articles 3538 and 3544 of the Civil Code, of Lou- 

The contractors received the bonds in payment, and 
not simply as vouchers for the work done under the 


8 
-eontracts, and they transferred them to the various par- 
ties as negotiable bonds, and not as parts and parcels of 
certain contracts. Hence the plaintiffs in these suits are 
not in a position to claim that the original obligations of 
the city to its contractors have been kept alive for their 
‘benefit, simply beause they hold the bonds. 3 
ARGUMENT. . 

Tube city pleads ultra vires tu the action on the bonds, 
and the record fails to disclose any power or authority 
whatsoever in the city at the time to issue any kind or 
denomination of bonds. | 

We have appended to this brief copies of all acts of 
the Legislature granting powers to the corporation, or 
City of Shreveport, from the original charter down to 
the date of the issuance of these bonds, and an examina- 
tion of them will show that no powers were given to it to 
issue bonds of any kind. In fact the word bonds is not 
to be found anywhere, exeept in the amendments of 
1860 and 1853, where the city is empowered to give and 
receive bonds in matters of litigation, and to secure the 
faithful performance of their duties by its officers and 
employes, | 

It will be seen that the act of 1859 provides a special 
‘manner of improving the streets, by paving and ma- 
cadamizing, viz: That one-third the cost is to be borne 
‘by the front proprietors under a special assessment made 
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It has also been claimed by counsel for defendants in 
error, but we presume will not be seriously urged before 


this court, that there has been a legislative ratification of 


the issuance of these bonds, for the reason that when the 
old charter was repealed and a new one enacted in 1871, 
(Act No. 98) providing, as is usual, for the transfer of 
the rights and liabilities of the old corporation to its suc- 
cessor, the following language is used: * * * * 
‘And all other indebtedness or liabilities of the City of 
Shreveport, whether in the form of bonds, notes, inter- 
est coupons, cash warranis, or any species of obligations 
whatever, should be assumed and paid by the City of 
Shreveport, as constituted and incorporated by this 
act. 

It is idle to argue that by this language the Legisla- 
ture intended to impose upon the new corporation the 
payment of anything except the existing legal and valid 
indebtedness of the oid one. Because the words legal 
and valid are not used, does not signify that the Legis- 
lature intended to make valid and binding all spurious 


or void claims that might be pending against the city. 


It meant just what the language used clearly implied, 
that all valid existing indebtedness of the old corpora- 
tion, whether in the shape of bonds, warrants, or what 
not, was imposed upon the new, in the same man ner. 
and to the same extent, and no further. 


10 


If the Legislature had intended to ratify the issuance 
of the bonds it would have done so in plain language; 
an act so important cannot be left to inference. On a 
similar question in the case of Hayes vs. Holly Springs 
114 U. S., 126, this court used this language: 

“The intention of the Legislature to confirm and rati- 
fy the subscription in question cannot be ascertained 
with certainty, from the language of the act, which is too 
vague to form the basis of so important an authority as 
that sought to be deduced from it. Asis said in State 
vs. Stoll 17 Wall, 425, 436, if the Legislature intended 
to do what is claimed it was bound to do it openly, in- 
telligibly and in language not to be misundersiood” and 
“asa doubtful or obscure declaration would not be justi- 
fiable, so it is not to be imputed.” 

The power of the City of Shreveport to issue bonds 
was presented and directly decided by the Supreme 
Court of Louisiana in the suit of J. D. Wilson vs. City 
of Shreveport, reported in 29th Annual Reports, page 
673. In that case bonds similar to those sued on here 
were held to be absolutely null and void even in the 
hands of a bona fide holder, and the court further held, 
after a full examination of all the charters of the city, 
up to that of April, 1871, and of all the various legisla- 
tive acts upon the subject, that the city was without 
power, either express or implied, to issue any class of 
bonds whatsoever. ‘ 


11 


The bonds sued on in that case were identical with 
those sued on here. Those were issued in 1866, these in 
1869, but the powers of the city remained the same, no 
amendment or change in the charter having been made 


in the interval. | 
It would be a waste of time for us to add anything by 


way of argument to the force and effect of that decision. 
It is a well reasoned and able opinion of an unanimous 
court, directly upon the question presented here. The 
bonds sued on in that case had been issued in payment 
for gas stock, bought by the city, and used for its benefit 
in lighting the streets, and the plaintiff was certainly en- 
titled to as much sympathy and equitable consideration 
as are the various parties here. Being a final judgment 
of the highest court of last resort in the State, that de- 
cision is binding upon the courts of the United States. 
It has, in fact, been quoted approvingly by the Supreme 
Court of the United States, in the recent case of Lewis 


vs. City of Shreveport, 108 U. S., 282. 
When the settled decisions of the highest court of a 


State have determined the extent and character of the 
powers which its political and municipal organizations 
shall possess, the decisions are authoritative upon the 
courts of the United States.” Claiborne vs. Brooks, 111 
U. S.; Wells vs. Supervisors, 102 U. S., 625. 

The doctrine laid down by the Supreme Court of Lou- 
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isiana in the case of Wilson vs. City of Shreveport, is 
supported in its fullest extent by the decisions of the 
Supreme Court of the United States, Among others 
the following: Marsh vs. Fulton Co., 10 W., 676 
Police Jury vs. Britton, 15 W., 56%; Mayor vs. Ray, 19 
W., 468;.McClure vs. Town of Oxford, 94 U. S., 429; 
Otta vay vs. Carey, 108 U.S.,110: Northern Bank vs. 
Porter Township, 110 U. S., 608; Dixon Co. vs. Field, 
111 U. S., 83; Claiborne Co. vs, Brooks, 111 U. S., 400; 
Hayes vs. Holly S»rings, 114 U. S., 120; Concord vs. 
Robinson, 121 U. S., 165; Katzenberger vs. Aberdeen, 
121 U. S., 172. 

The payment of the coupons by the city authorities 
for a series of years, cannot estop the City of Shreveport 
from afterward denying their validity, and they could 
never ratify, so as to make valid an obligatio: which 
they had no power originally to create. Marsh vs. Ful- 
ton Co., 10 W., 676; Daviess Co. vs. Dickinson, 117 U. 


S., 657. 
The law upon this point is thus tersely stated in the 


recent case of Lewis vs. Shreveport, 198 U. S., p. 287; 


“Corporate ratification, without authority from the Leg- 
islature, cannot make a municipal bond valid which was 
void when issued for want of legislative power to make 
it.” 

The doctrine of implied powers of corporations, which is 


eo 
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asserted in the opinion of the lower judge, and upon 


which he rests his judgment, is not only in direct con- 


flict with the decision of the Zupreme Court of Louisiana 
in the Wilson case, and others, but is also in direct op- 
position to the rulings of this court in Police Jury vs. 
Britton, 15 W., 566, Mayor vs. Ray, 19 W., 468, and 
Claiborne Uo. vs. Brooks, 111 U. S., 400. 

In this latter case the bonds sued upon were issued 
for the purpose of erecting a courthouse, and the. lower 
court held, as does the lower judge in this, that the 
county officers having had the power to make a contract 
for the erection of a courthouse, they had the implied 
power to issue bonds for its payment. This court dis- 
tinctly declared this ruling to be erroneous and reversed 
the judgment. 

The charge of the Circuit Court in that case, which 
was expressly overruled by this court, was as follows: 
“That the power to erect implied the right to contract 
for the same, and if the county had the right to make a 
contract for the erection of the courthouse, that it had 
the incidental or implied power to execuce a note, bond or 
other negotiable security in payment of such contract, 
and might legally issue such an instrument as the bond 


sued on.” 
“That a corporation with power to make a contract 


like an individual, might make and issue commercial 
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paper as evidence of or a security for the contract,” 
And yet the judge who decided this case below repeats 
almost in totidem ve: bis, the language of this charge as 
the law ot this case. We quote from his opinion: If 
it be conceded that the city’s agents had power to incur 


a debt sanctioned by law against the corporation for such 


works as the contractors in this instance faithfully fur- 
nished and performed, it does not seem to be inconsistent 
with public policy, nor at variance with the jurispru- 
dence of Louisiana, or the decisions of the United States 
Courts, to hold that they are authorized, in the implied 
powers of their mandate, to evidence such a debt by giv- 


ing such commercial notes or bonds as are now held by 


plaintiff.” 

The plea of ultra vires is fatal to the bonds, but yet 
anotehr defense set up in the answer destroys them com- 
pletely, and even goes further, to render the contracts 
themselves invalid. That defense is that the contracts 
were made and bonds issued in contravention of a pro- 


hibitory law, to-wit; Section 2448 of the Revised Stat- 
utes of Louisiana, which reads as follows: 

“The police juries of the several parishes, and the con- 
stituted authorities of incorporated towns and cities in 
this State, shall not hereafter have power to contract 
any debt or pecuniary liability, without fully providing 


te 
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in the ordinance creating the debt, the means of paying 
the principal and interest of the debt so contracted.” 


This provision of our law has been repeatedly upheld 


and rigorously enforced by the Supreme Court of Lou- 
siana. It matters not what the emergencies of the case 
or the necessities of the parish or town may have been, 
the law is held to be prohibitory and not to be evaded. In 
some of the cases contracts for the erection of public 
buildings, courthouse, jails, ete., absolutely essential to 
the parish, and which, when completed, were actually 
received and used by them, were all alike held to be l- 
legal and not binding obligations; 23 A., 190, 232, 251; 
24 A., 457; 26 A., 150; 27 A., 319; 28 A., 343; 29. A., 
673; 30 A. 461; 31 A., 179; 32 A., 392; 36 A., 427. 

But in these particular cases we need not look beyond 
the decision in Wilson vs. Shreveport, already referred 
to, for it is not simply analagous, it is directly in point 
The ordinance under which the bonds were issued in 
that case is substantially the same as in these. In that 
case, as here, it was claimed that the requirements of the 
statute were sufficiently complied with in the ordinance, 
because ten thousand dollars a year was declared in the 
ordinance to be set apart from the annual revenues of 
the city, to pay the interest and part of the pricipal, and 
the revenues to be derived from taxation were declared 
pledged for the faithful payment of the bonds. But the 
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court held that this was not a compliance with the re- 
quirements of the statute- They held: | 

„The statement in the bonds that the city ‘for the 
faithful payment has pledged all the revenues derived 
from the taxation of real estate and person property.“ is 
not more obligatory than the promise to pay; and it 
could be disregarded with the equal facility and impuni- 
ty. What the law means by providing fully in the or- 
dinance for the payment of principal and interest,“ it has 
takeu care to explain in very simple terms. The suc- 
ceeding section, ftve, of the act of 1855 says: ‘The ordi- 
nance or enactment providing for the payment of the 
principal and interest of any debt created by any board 
of police, or authorities of incorporated towns and cities, 
shall remain in full force until the debt and interest is 
paid.” 

In other words the court held that the ordinance cre- 
ating the debt must provide for its payment by either 
appropriating out of the cash on hand, the muney to pay 
it, or else to levy a tax, in the ordinance itself, of a cer- 
tain rate per centum upon the value of all its taxable 
property, to be paid annually until the debt is extin- 
guished. And this is undoubtedly in accordance, not 
only with the letter, but the spirit of the law. The in- 
tention was to restrain and prevent municipal extrava- 
gance, by causing them to look before they leaped, to 


consider both the rate of taxation, and the number of 
years they were to bear its burden, before contracting 
the liability. 


The necessity of such a provision, and its application, 
is sharply presented in the cases at ber. Here is qn ordi- 
nance authorizing the issuance of two hundred thousand 
dollars in bonds, at one sweep, and yet the ways and 
means for its ultimate payment is in no manner pro- 
vided for. True the ordinance does say there shall bg 
set apart from the revenues of the city, semi-annpally. 
the sum of eight thousand dollars to meet the payment 
of the intcrest upon said bonds as they become due, and 
to meet the payment of the principal of said bonds, there. 
shall be set apart from said revenues the sum of twenty 
thousand dollars annually as a sinking fund,” but is this 
any provision for the payment of the bonds, or does it 
add anything to their binding force. Was it not already 
the duty of the eity council to setapart from the city 
revenues sums sufficient to pay all its indebtedness, and 
would it not have continued to have been the duty of 
each succeeding council to levy taxes to meet the ma- 
turing indebtedness of the city, even if the ordinance ¢re- 
ating the bonds had not in general terms 6 declared? 

As was said in a recent decision of the Supreme Court 


of Kentucky, reported in Volume 4, page 524 of Ameri- 
can and English corporation cases, “If the reception of 
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work done under a void contract, or its ratification by 
the town makes it responsible; then the provisions of its 
charter may be disregarded in every instance where the 
city has derived benefits from improvements made 
within its boundary, although its authorized agents may 
have failed when making the contract or passing the 
ordinance to comply with the requirements of the char- 
ter. Ifthe town is maderesponsible by reason of its 
inherent power to improve its streets, then it follows 
that such a power must exist with reference to all im- 
provements conducive to the welfare of the citv, and the 
necessities of those living within the corporate 
limits.” | | 

“The duties and powers of municipal corporations are 
prescribed by statute, and to make them liable like nat- 
ural persons would be to license those who are entrusted 
with corporate control to place ‘onerous burdens upon 
the inhabitants in the way of taxation and otherwise, re- 
gardless of the power and restrictions found in the char- 
ter, and by which alone the rights of the corporation 

must be determined.” . 

The only remaining question is this: If the bonds are 
ultra vires and not binding obligations of the city, have 
the plaintiffs in these actions any right to recover on 
the ground that certain parties did work under contracts 
for the city, to whom the city in payment gave the bonds, 
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and the holders of these bonds, simply as holders thereof, 
are entitled to judgment in their favor against the city 
for the value of the work done under the original con- 
tract. | 

This point was urged before the lower court by coun- 
sel for plaintiffs, defendants in error, but it will be seen 
from the judge’s opinion that he did not adopt this posi- 
tion of counsel, but based his ruling entirely upon the va- 
lidity of the bonds sued upon, as commercial securities. 

In the first place the same objection that applies to the 
bunds—the want of any provision in the ordinance cre- 
ating the debt, providing for its payment—applies with 
equal force to the original debts or contracts themselves. 
Even more so, for in contracting the debts for the vari- 
ous improvements no provision of any kind was made 
for their payment. 

But leaving this out of view, what right of action have 
these plaintiffs against the city, on the original contracts 
made by other parties with the city? 

We call the court’s attention to the fact that none of 
these bondholders ever had any contract with the city. 
This is not even alleged, on the contrary, they do allege 
that the contracts were between the city and other persons 
who are no parties to these suits, and have no interest 
therein. 

There is no privity of contract whatsoever, either al- 
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leged’ o shown, to have existed between plaintiff and 
thé city in relation to the éotitracts for work. The facts 
are that the bonds being on their face negotiable paper. 
payable to bearer, were bought and sold as such, and in 
the course of trade came into the hands of plaittiffs, not 
as parts of any contract, but as commercial paper. Be- 
sides none of the bonds. bear upon their face any ear 
marks, of anything to indicate to whom they were is- 
sued; or for what purpose. They are all of the same 
date, October 1, 1869—lonz anterior to the performance 
of the various work by the contractors—are all payable 
to bearer, aud state in a general way that they are issued 
for improvement and extention of the avenues of trade 
and other purposes. | 
Tue case of Hitchcock vs, Galveston, relied on by coun- 


sel for defendant in error, is not applicable. That was a 


suit for breach of contract. Work had been begun and 
a part of it performed: No bonds had been issued and 
received in payment, and the suit was brought by the 
contraetor himself. 

This question, however, is settled by a decision of this 
court’ adversely to this position. In Buchanan vs. 
Litchfield, 102 U. S., 278, the plaintiff was a bona fide 
holder for valiie’ of the bond susd on. The bonds were 
issued by the City of Litchfield for the erection of water“ 
works for the use of the city, and it was alleged and 
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proved that the plaintifis’ money had been received by 


the city and faithfally applied to the construction and 


maintenance of those works. The defense there, as here, 
ns that ‘tlie city had no power to issue the bonds and 
that they were issued in violation of law. 

The court in its opinion, page 293, says: 

“Our attention i is called by counsel to the exceeding 
hardship of this case upon those whose money, it is al. 
leged, has supplied the City of Litchield with a system 
of waterworks, the benefits of which are daily enjoyed by 
its inhabitants. The defense is characterized as fraudu- 
lent and dishonest. Waiving all considerations of the 
case, in its mora! aspects, it is only necessary to say that 
the settled prificiples of law cannot, with safety to the 
public, be disregarded to remedy the hardships of spe- 
cial cases.” | | 

“Whether the city is under legal obligations to make 
restitution of the money, obtained without authority of 
law, that i is, to refund to the proper party or parties 
such sums as were actually received by its authorized 
agents or officers upon the sale of bonds, is not a ques- 
tion arising in the present action, which is only for the 
recovery of the stipulated interest on such bonds. Upon 
this point it is not proper at this time, or in this form of 
actin to express an opinion.” 

The sequel to that case is Litchfield vs. Ballou and 
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others, 114, U. S., 190, where the bondholders proceed- 
ed in proper form, by a bill in chancery, to enforce their 
claims. . : 

This is purely an action at law, and the only issue 
raised, or that can be presented in this form of action is 
the validity of the bonds. 

Whenever the equitable nature of the bondholders: 
claims are properly presented before the court, as.in the 
cases of Parkersburg vs. Brown, 106 U. S., 487, Chap- 
man vs. Douglas Co., 107 U. S., 348, and Litchfi2ld vs. 
Ballou, 114 U. S., 190, it will be time to meet that is- 
sue. 


There has never been presented before this court a 
more glaring and reckless case of extravagance on the 
part of a municipal corporation than is presented here. 
It is shown that in 1866 the council authorized the issu- 
ance of bonds to the amount of one hundred aud fifty 
thousand dollars, and in 1869—‘he series here sued 
upon—to the amount of two hundred thousand dollars, 
the first payable in five, the last in ten years, all bearing 
eight per cent interest from date, payable semi-annually, 
and yet at that time the population of Shreveport was 
less than four thousand souls, nearly half of whom were 
colored, and non-taxable. 


To be accurate, the census of the. United States for 
1870, shows.that in that year the population of Shreve- 
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port was 4,607, and of whom 2,168 were colored. The 
present population, as shown by the United States cen- 
us of 1880, is 8,009, of whom 4,790 are colored. 

Still the municipal officers of this village authorized 
the issuance of $350,000 in bonds maturing within the 
short period of five and ten years, and bearing interest 
at the rate of eight per cent per annum, payable semi- 
annually. It would be useless to attempt to show that 
there existed any necessity for the creation of such a 
huge indebtedness. 


The bona fide character of the acquisition of the bonds 
by the present holders is sufficiently shown by the fact 
that these identical bonds were sued upon by other par- 
ties on August 30, 1884, just one month before they 
would have become finally barred by the statute of limi- 
tations, and seven years after the city, under the ruling 
of the Wilson case, had ceased to pay interest on them, 
or to recognize their validity. These suits were finally 
dismissed by the Circuit Court on a plea to the jurisdic- 
tion, on February 10, 1886; see Levy and others vs. 
City of Shreveport, 28 Federal Reporter, 209. Aſter- 
wards. on July 5, 1886, these suits were brought on the 
same bonds, by the present bona fide holders for value. 


Involving, as this case does, only questions of law, it 
would be useless, if not improper, to appeal to the sym- 
pathies of the court, but we cannot forbear to call atten- 
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tion to the vital importance; to the citizens of Shreve- 
port, of the i issues here presented. To enforce the pay- 
ment of the bonds with accumulated interest against the 
City of Shreveport would virtual. y amount to the con- 
fiscation of the property of the taxpayers within its lim- 
its. 

The judgment of the lower court is erroneons, and we 
ask that it be overruled. Respectfully submitted, 


E. H. RAN H, 
ALEXANDER & BLANCHARD, 


Attorneys for Plaintiffs in Error, | 
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Showing powers or the City of ‘Shreveport under is 
original chatter, with subsequent acts of the Legis 
3 luture amendatory thereof, up to time of issuance 
of bonds i in 1869: Also copy of city ordinance au- 
a thorising issue of bonds sued ‘upon. 
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original charter, ‘Act No. 67, 1839, ar “An act: 
* to incorporate the town of Shreveport,” ete. - "7 91 
1 “Section 1. Be it enacted, etc., that all the tracb or 
portion of land situated in the Parish of Caddo, on the 
southwest bank of Red river, laid off and divided into lots ., 
by the Shreveport company, and known as the reserva - 
tion made by the Caddo Indians to Larkin Edward, 
consisting of six hundred and forty acres, more: or lens, 
shall continue to be designated and known as the town . 
Shreveport, and that all the free white inhabitants of said. . 
town are hereby declared to be a body corporate, by the 
name and style of “the Mayor and Trustees of the Town 
of Shreveport” and by that name they and their succes- 
sors shall be known in law, and be capable of -sueing - 
and being sued, and of defending in all courts and in all 


actions and matters whatever, and may have a common 
seal, and may alter and change the same at their. pleas- 
ure, and by the same name shall be capable of holding 
and conveying any estate, real or personal, for the use of 
said corporation, and of erecting within said town .pub- 
lic buildings for the use of same; provided that such rea] 
estate shall be within the limits of said town.” 985 
“Sec. 6. That the trustees, or a majority of ‘them, one 
of whom shall be mayor, shall form a quorum for the 
transaction of business, shall mest at their own 
adjournment, shall have the power of raising money by 
direct tax, not exceeding one thousand dollars in any 
one year, for the improvement and police of said town, 
shall have power from time to time to make such by- 
laws in writing not inconsistent with the laws and 
constitution of this State, or of the United States, as they 
may deem proper, in relation to public markets in said 
town, and relative to the streets, alleys and highways 
therein, draining, filling up, and keeping in order and 


improving same, to nuisances in general, relating to 
town watch and patrol, to regulate the assize of bread 


and meat within said town, and shall have the exclusive 
right to establish such ferries across Red river, within 
the limits of the town, as they may deem expedient, and 
to apply the resources arising therefrom to the improve- 
ment of the same, and to make such further regulations 
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. said town as they may find expediient, to give and re- 
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town,” f ne 
Act No. 190 of 1850, p. 123. 


Gee. 1. Be it enacted, etc,, that all the tract or por. 


tion of land situated in the Parish of Caddo, on the 
southwest bank of Red river, laid off and divided into 
lots by the Shreveport company, and known as the res- 
ervation made by the Caddo Indians to Larkin Ed. 
wirds, consisting of six hundred and forty acres, more 
or less, shall continue to be designated and known as the 
town of Shreveport, and that all free white inhabitants 
of the said town of Shreveport are hereby declared to be 
a body corporate by the name and style of the mayor 
and trustees of the town of Shreveport, and by that 
name they and their successors, shall be henceforth 
known iit law, shall be capable of sueing and being sued, 
defended and being defended, impleading and being im- 
pleaded in all courts and places whatsoever, and in any 
and all manner of cases and actions, shall be capable of 
acquiring, receiving, holding, farming, leasing or con- 
veying any property real or personal, of making any 
compromise, arbitration or transaction in regard thereto; 
shall have authority to adopt a common seal, and the 
same at their pleasure to change or alter; to erect such 
public works and buildings for the use and advantage of 
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%écive bonds, Which shall be as effective in law as other 
bonds under the laws of this State, and also to levy and 
— Wen a rest tar on 280 ste which tax 


thousand dollars, jor the improvement, comfort and well 
regulating 0 of the said town.” 8 * * 

Aet No. 232 of 1853, page 198, — section one o of 
the above act of 1850 by simply striking out ‘the words 
“not to exceed in any one year two thovsand dollars.” * 

Act No. 156 of 1859, p. 120, authorizes ‘the mayor 
and trustees to abolish certain offices, to acquire proper- 
ty outside of the corporate limits for pest houses, ceme- 
teries, ete. | 

Section five reads as follows: “Be it further enac‘ed, 
that said mayor and trustees shall have power to have 


any of the streets of said town paved or macadamized, 


and the owers of property fronting on the streets so im- 
proved shall pay oue · third of the cost of such improve- 
ment. The said mayor and trustees shall provide for an 
equitable assessment of the property fronting on the 
street so improved, and shall afterwards levy thereon 
and have collected such tax as will pay one-third of the 
cost of such improvement; provided, no such improve- 
ment shall be ordered until a majority of ‘the legal 
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inn who shall be fable fo. the one third of such im- 
provement, Shall at an election to be holden for the pur- 
poke of ascertaining their wishes, decide in favor of such 
improvement, That it shall not be incumbent on said 
mayor and trustees to make anch improvement the en- 
tire length of the street, but it shall net be less than 
the length. of one. block or square.”. . 

By acta of acts of 1860, p. Sorthe title of thé . 
tion was changed to the “City of:Shreveport. 

Act No. 146 of 1866, p. 276, simply authorizes the 
city i own real estate outside of ther corporate limits. 


CITY ORDINANCE OF JUNE 3, 1869. 

“In order to meet the demands of the city, and to pro- 

vide the means of making such permanent improvements 

upon its streets and wharf, etc., as its growth and the in- 

crease of its population and trade seems at this time to 
require, therefore:” 

“Section 1. Be it ordained by the mayor rend board of 
trustees of this city in legal assembly convened, that 
there shall be issued as soon as practicable, bonds of the. 
City of Shreveport to the amount of two hundred thou- 
sand dollars, bearing interest at the rate of eight per cent 
per annum, payable semi-annually. The said bonds 
shall be two hundred in number; shall be for the sum of 
one thousand dollars each, payable at the controller’s 
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office in the City of Shreveport, ten years after date 
thereof, and shall be signed by the mayor and controller 
of the city, and approved by the finance committee of 
this board.” 

“Coupons for the amount of the seul onli interest 
upon each bond shall be attached thereto, one payable 
every six months after the date of said bond until ‘the 
principal becomes dus, said coupon to be payable at the 
Bank of New York: Provided, that the holder of any 
coupon, when it becomes due, shall have the right to bol 
_ lect the said coupon in the City of Shreveport, at its par 
value, either at the contoller’s office or at such place of 
deposit jn said city, as shall be — by the proper 
authorities.” 

“Sec. 2. Be it further ordained, etc., that as soon as 
said bonds shall be properly executed and issued in con- 
formity with the foregoing section, they shall be put into 
the market in this city and elsewhere for sale, ‘and in 
order to effect their sale with as little delay as practi- 
cable, the finance committee shall have power to employ 
one or more commissioners and enter into contract with 
such commissioner or commissioners to make the sale of 
said bonds, stipulating the minimum price for which 
said bonds shall be sold; the compensation which said 
commissioner or commissioners shall receive and such 
other matters of agreement as may be necessary and ex- 
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pedient to effect the the sale of said bonds icy 

} most advantageous terms to the city, provided that the 
| said bonds shall not be sold for less than eighty cents 
r on the dollar, and that the said contract when made by 
the finance committee shall not be binding upon the city 
until the same shall be submitted to, and approved by 
tho board of trustees.” 

“Sec. 3, Be it further ordained, ete., that the finance 
committee be, and are hereby, directed to have engraved 
and printed two hundred bonds, with the requisite num- 
ber of coupons attached, in conformity with the forego- 
ing sections of this ordinance; that the form of said bond 
— shall be prepared by them and that they shall designate 
suitable vignettes and mottoes to be engra ved upon their 
i 
. Sec. 4. Bo it farther ordained, etc., that in order to 
fully provide for the payment of the principal and inter · 
est of said bonds, as this board is required to do by law, 
there stall be set apart from the revenues of this city, 
ually the sum of eight thousand dollars to meet 

1 said bonds as the same 

dus and to meet the payment of the principal 

of said honda theté shall be set set apart from the said 

: revenues the sum of twenty thousand dollars annually 

~ as a sinking fund, And in order to raise the amount of 
interest Il the same becomes due, and the amount neces- 


sary to create the said sinking fund, it shall be the duty 
of the mayor ‘ahd trustees of the city to levy annüally 
upon Alf taxable property i in the city of Shreveport, s such 
an dimount or tat as shall fully provide tor the payment 
of said interest: and the creation ‘said sinking fand, in 
addition to tlie ‘payment of the current ani ordinary ex- 


penses of the city government.” Adepte * 
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SUPREME COURT OF THE UNITED STATES 


City of Shreveport, Plaintiff in Error, vs. John R. Holmes, No. 
* we « „ John B. Crooks, No. 
. * 1 * 4 FE. H. Carter, No. 


Error to Circuit Court, Western District of Louisiana. 
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BRIEF AND ARGUMENT OF COUNSEL FOR DEFENDANTS IN 


Crry or SHREVEPORT, PLAINTIFF IN ERROR 
versus 


Joux R. HoLAuxs. 


SYLLABUS.*. 

A municipal corporation possesses such powers as are 
expressly granted by its charters and also such 
as result therefrom by necessary or rational 
implication. 

The City of Shreveport was expressly invested by its 
charter with power to give bonds, notes and 
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other obligations binding on the city; to acquire 
any property, real or personal, and to make any 
transaction or compromise with regard thereto, 
to enact any ordinances. not inconsistent with 
the Constitution and laws of the State and of the 
United States, in relation to its landings, streets, 
alleys and highways, and to the opening, widening 
draining, filling up, keeping in order and improv- 
ing same, and to levy an unlimited tax. 


A municipal corporation possessing such ample 
powers, had both expressly and by necessary im- 


for the improvement of its streets, ete.; to incur 
a lawful indebtedness therefor, and to issue its 
bonds in evidence of such indebtedness. 


The City of Shreveport provided for the improvements 
of its streets, etc., and for the payment of the in- 
debtedness to be thereby incurred, by legal ordin- 
ances under which it entered into contracts with 
certain persons who were to do certain public 
work on the streets, etc., for a stipulated price, 
a part of which was to be paid in cash when the 
work was done, and for the balance the city, in 
evidence of its indebtedness, was to give to the 
contractors its ten year coupon bonds. This 
work was satisfactorily done, was received by the 
city, enured to its benefit and in evidence of its 
indebtedness, the city gave to the contractors 
certain bonds, now held by defendant in error, who 
acquired bona fide for value and before maturity. 
These ordinances and the contracts made there- 
under were in furtherance of corporate purposes 
and for the indebtedness therefrom resulting, the 
corporate authorities had power to give the bond 
or.note of the city. 


A municipal corporation legally indebted may give a 
bond for its indebtedness. 
The power to contract a debt carries with it the 


7 a to give an evidence of the debt, by bill, 
nd, note or other instrument. 


plication, authority to enact ordinances providing 
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Authority to buy carries with it power to give bonds 
or notes for the price. 


When a corporation has power, under any circum- 
stances, to issue negotiable securities, the bona 
fidexholder has the right to presume that they 
were issued under the circumstances which gave 
the requisite authority, and they are no more 
liable to be impeached for any informality in the 
hands of such holder than any commercial paper. 

The liability of defendant was expressly recognized 
and fixed by the new charter granted to the City 
of Shreveport, A. D. 1871, which provided that 
all indebtedness or liabilities of the old corpora- 
tion, whether in the form of bonds, notes, interest, 
coupons, cash warrants, or any other species of 
obligations whatever, shall be assumed and paid 
by the new corporation. 


The Legislature may, by subsequent act, validate and 
confirm previous acts of a municipal corporation 
otherwise invalid. 

Assuming the bonds were invalid, they still represented 
an equitable claim against the city. They were 
issued for work done in its interest, of a nature 
which the city required for the convenience of its 
citizens and which its charter authorized. It was 
therefore competent for the Legislature to impose 
the payment of the claim upon the city. 


The provisions of Section 2448, R. S. Louisiana, do 
not apply to a debt which the Legislature has 
directed a corporation to pay. 

The provisions of Section 2448 were, moreover, com- 
plied with; ample provison was made for pay- 
ment by the ordinance creating the debt. 


Corporations are not ae from the ordinary prin- 
ciples of fair dealing that apply between man and 
man. 


If a corporation has entered into a contract which 
has been fully executed on the other part and 
nothing remains but the payment by the corpora- 


— 
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tion of the consideration, it will not be allowed to 
set up that the transaction was ultra vires. 


A corporation cannot retain property acquired under 
a transaction ultra vires and at the same time 
repudiate its obligations under the same transac- 
tion. 

The city urges no defence other than ultra vires, and 
does not pretend to have any equitable defence. 
Such being the case, the bonds, even though not 


dences of the indebtedness of the city for work 
done on its streets which enured to its benefit. 


Municipal corporations have power to incur indebted- 

ness for municipal purposes and to issue evidences 

of such indebtedness in any form which are valid 

as acknowledgments of indebtedness, may be 

transferred from hand to hand and must be paid 

to any holder, unless some equitable defence be 
alleged and established. 


The law compels all corporations to pay all obligations 
regardless of form which have a just and lawful 
consideration. 


Art. 209 of the Constitution of Louisiana of 1879, so 
far as same imposes a limit on municipal taxa- 
tion, impairs the obligation of the contracts sued 
on, and is, therefore, null and void. 


Hh Cree Shah 
— 22 STATEMENT OF THE CASE 


6 seeks a ast 
The defendant in error instituted in the State Court 


of Louisiana for the Parish of Caddo four suits against 
fk 7 the City of Shreveport, which were duly removed to 
ie Circuit Court of the United States for the Western 
District of Louisiana, and there consolidated. 
“a4 He alleges the city is indebted for work done and 
improvements made on its streets, wharves and 
22 avenues under contract. 
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held to be commercial paper, are good as the evi- 
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PETITION. 


John R. Holmes, a citizen of the State of Texas, 
avers that the City of Shreveport, a municipal corpor- 
ation, and a citizen of the State of Louisiana, is in- 
debted to him in the sum of ten thousand dollars, 

with interest from October Ist, 1869, for this, viz.: In 
the years 1869 and 1870 the city, in order to make im- 
provements on its streets, wharves, etc., through its 
Council, enacted ordinances providing for the issuance 


of 200 bonds of said city, each for the sum of $1000, 


bearing interest at the rate of eight per cent. per 
annum, payable to bearer ten years after date; for 
levying and collecting annually a tax sufficient to pay 
the interest on said bonds, and to create a sinking 
fund out of which to pay them as they matured, and 
providing also for the improvement of the wharf 
and several streets, etc., of the city. That under these 
ordinances the city entered into contracts with several 
contractors to have said improvements made for a 
stipulated price; that the improvements so contracted 
for were made by the contractors, were accepted by the 
city, enured greatly to its benefit, and were well worth 
the amount which the city had agreed to pay therefor; 
that thereupon the city, in evidence of its indebted- 
ness for the work and improvements so done and made, 
issued to said contractors a number of said bonds, 

among others those bearing numbers 

which were by said contractors transferred before ma- 
turity for value and acquired by plaintiff (the defend- 
ant in error in this Court); that for several years the 
city paid to any holder the interest coupons on said 
bonds, and by many ordinances repeatedly recugnized 
its liability; that all the ordinances and contracts of 
the city hereinbefore referred to were legally and prop- 


faye a pan coed soll, Sea 
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erly enacted and entered into after full compliance 
with all the requirements of law. 

That the obligation of the city to pay its said in- 
debtedness was confirmed and fixed by the charter of 
said city, granted by the State of Louisiana, A. D. 1871 
and 1878. 

That the city has failed and refused to pay tts indebt- 
edness evidenced by suid bonds, and remains indebted for 
the work done by said contractors, and that he, petitioner, 
is subrogated to all the rights and actions of said con- 
tractors against said city. 

That the laws of the State of Louisiana, so far as 
same had any bearing on or relation to the contracts 
hereinbefore set up, and to the rights and obligations 
therefrom resulting, were by implication and opera- 
tion of law a part of said contracts, and there was an 
implied contract between the city and the contractors 
that, in event of a failure on the part of the city to 
comply with the terms of said contract, the obliga- 


tions thereof might be judicially enforced through the 


means and by the remedies then existing. 

That the law of Louisiana at the date of said con- 
tracts provided sufficient means and adequate remedy 
for the enforcement of all rights thereunder arising, 
but that Article 209 of the Constitution of Louisiana, 
adopted July 23d, 1879, has impaired the obligation 
of said contracts by destroying all remedies for the en- 
forcement of the same in this, viz.: by limiting muni- 
cipal taxation throughout said State for all purposes 
whatever to ten mills on the dollar of valuation. 

That it is claimed by the city that the entire rev- 
enues of the city, under the operation of said consti- 
tutional limitation, are not more than sufficient for its 
alimony, and petitioner avers that in consequence of 
such limitation, no means exist under the law of Lou- 
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isiana by which said city can raise funds wherewith to 
pay or be compelled to pay its just debts. That said 
Article 209, so far as it limits municipal taxation, is as 
to him null and void, because it violates the Constitu- 
tion of the United States, which prohibits all States 
from passing any law impairing the obligation of con- 
tracts. 

And that he is entitled to have said Article 209 de- 
clared null and void, so that he may have a remedy 
by means of which to compel said city to pay its in- 
debtedness to him. 

He prays that said city be cited and for judgment 
against said city, declaring said Article 209 unconsti- 
tutional, null and void, and condemning said city to 
pay him the sum and interest by him claimed and 
costs, and fur all orders and decrees necessary, and 
for general relief in the premises. 


PLEA OF PRESCRIPTION 


The city interposed a plea of prescription, which 
was overruled, and an 


ANSWER, 


in which the city denies generally all the allegations 
of plaintiff’s petition; denies specially that the city 
had any right or power to issue bonds, and avers their 
issuance by the City Council was unwarranted; that 
the bonds are void, because the provisions of Section 
2448, Revised Statutes of Louisiana, were not complied 
with, and finally the city denies any privity between 
plaintiff and the contractors, who are alleged to have 
performed work under contracts with the city, and 
avers plaintiff, being no party to such contracts, has 
no right of action against the city for work or labor 
performed by others. 
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A STIPULATION 


was entered into by which jury was waived and 
the case tried by the Court. 


EVIDENCE. 


No evidence was offered on behalf of the city, and no 
objection made to the evidence adduced against it. 


THE STATEMENT OF Facts 


found by the Judge a quo is as follows: 


John R. Holmes Nos. 104, 105, 106 and 107. 
versus In the U.S. Cireuit Court, 
City of Shreveport.] Western District of Louisiana. 


By written agreement of counsel, these four suits 
were consolidated, Jury was waived and motion for 
recusation abandoned and dismissed. The defendunt 
offered no evidence. 


STATEMENT OF Facts ox PLEA OF PRESCRIPTION. 


Prescription as against plaintiffs was interrupted by 
a judicial demand and citation on August 30, 1884, and 
prescription has not accrued. 


STATEMENT OF Facts oN MERITs. 


Defendant is a municipal corporation. In 1869 and 
1870, in pursuance of ordinances legally enacted and 
promulgated, the defendant caused to be let several 
contracts for public works, such as grading and other- 
wise improving the streets and wharves of the city. 
By written agreement, the contractors undertaking the 
public works, which were provided for in these ordin- 
ances, were to receive from defendants for the amount 
due them for work, labor done and material furnished, 


a part in cash and the balance in the ten year coupon | 


one thousand dollar bonds of the city at par. 


— .: K gen 
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The works having been satisfactorily performed and 
accepted by the city, a number of such bonds were 
executed and given to said contractors to evidence the 
amounts due them, in accordance with the agreement 
of the parties. The defendant corporation has had 


the benefit and enjoyment of the works and the credit 


price represented and evidenced by these bonds, has never 
been paid to any one. The several contractors to whom 
these bonds were given, transferred them by delivery 
before maturity, for value, and plaintiff acquired and 
became the holder of ten of said bonds, for value, and 
in due course of business. Up to and including the 
year 1877, the city levied, annually, a tax to provide 
means for paying the interest, and also to, provide a 
sinking fund for the payment of the principal of said 
bonds, and the interest up to that time was paid to 
anyone holding them. Up to and including said year 
1877, the bonds were also annually placed in the city’s 
statement of liabilities and on its published budgets, 
and some of said bonds were taken up by the city. 
The defendant corporation issued in the year 1866, bonds 


for $500 each, payable in five, ten and fifteen years, 


and same were placed in annual statements and in the 
publisbed budgets. The following is a copy of the 
bonds given to said contractors and now held by 
plaintiff: 


$1000.00 $1000.00 | 

STATE OF LOUISIANA, CITY OF SHREVEPORT. 

Municipal Loan for Improvement and Extension of the 
Avenues of Trade, and Other Purposes. 


Know all men by these presents, That the Mayor and 
Trustees of the City of Shreveport acknowledge to owe 
or bearer, one thousand dollars, lawful money of the United . 
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States, which the said Mayor and Trustees promise to pay 
at the Comptroller's office, in the City of Shreveport, on the 
1st day of October, 1879, with interest thereon at eight per 
cent. per annum, payable semi-annually at the Bank of New 


York, in the City of New York, on presentation of the | 


coupons hereto attached. 

For the performance of this obligation the faith and 
property of the corporation of Shreveport are trrevocably 
pledged, and a tar is ordered to be levied on all the taxable 
property of said city, annually, to pay the said interest and 
to create a sinking fund to pay the princtpal when the same 
becomes due. This bond is issued in obedience to an ordin- 
ance of the Mayor and Trustees of said city, adopted on the 
3d day of June, A. D. 1869, for the purpose of raising 
means to make such improvements as the growth of the city 
demands. In witness whereof, this bond is signed by the 
Mayor and Comptroller of said City of Shreveport, and 
approved by the Finance Committee, and the seal of the city 
affixed, this 1st day of October, A. D. 1869. 


Approved: 
Thos. H. Morris, J. B. Gilmore, 
J. C. Moncure, Mayor, 
J. N. Howell, C. H. Spilker, 
Finance Committee. Comptroller. 


On the back of bond is following endorsement: 

Bond cf the City of Shreveport, Nv. —, $1000.00, pay- 
able October 1st, 1879, interest at eight per cent. per annum, 
payable at the Bank of New York, in the City of New York, 
April- and October. 

This bond ts one of 200 of like denomination, and the 
ordinance under which they are issued provides fur their 
payment us well as the payment of interest, as required by 
law, by setting apart from the revenues of the city the sum 
of thirty-six thousand dollars annually, to pay said interest 
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punctually, and to create a sinking fund to pay the princi- 
pal, The ordinance providing for the payment of the 
principal and interest of this bond is irrevocable until the 
same is fully paid. The ordinance providing for the interest 
and princtpal of any debt created by any board of police or 
authorities of municipal towns and cities, shall remain in 
binding force until the debe and interest is paid. Acts of 
the State of Louisiana, Session of 1855, Section 5, page 
326. 


Under an ordinance of June 3d, 1869, the series of 
bonds of which the ten bonds held by plaintiff are a 
part, were issued. The following is section 4 of that 
ordinance: 

Be it further enacted, etc.. That in order to fully provide 
for the payment of the principal and interest of said bonds, 
as the board is required to do by law, there shall be set apart 
from the revenues of the cily, semi-annually, the sum of 
eight thousend dollars, io meet the payment of the interest 
upon said bonds as the same becomes due. And to meet the 
payment of the principal of said bonds there shall be set 
apart from the said revenues the sum of twenty thousand 
dollars, annually, as a sinking fund. And in order to raise 
the amount of interest as the same becomes due, and the 
amount necessary to create said sinking fund, it shall be the 
duty of the Mayor and Trustees of the City of Shreveport to 
levy annually upon all ta:cable property in the City of Shreve- 
port such amount of tax as shall fully provide for the pay- 
ment of said interest and the creation of suid sinking fund, in 
addition to the payment of the current and ordinary 2 
of the city government. 

The defendant corporation has no property subject 
to execution, and the revenues of the city under the 
limitation on municipal corporation taxation, im- 
posed by Article 209 of the Constitution of Louisiana, 
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adopted A. D. 1879, are not more than sufficient for 
the alimony of the city. The defendant corporation, at 
the time these bonds were given to the contractors, had 
power to levy and collect taxes on all property in the city 


without limit. 


The charter of defendant corporation, as it existed 
at the date hereinbefore stated, is found in several Acts 
of the Legislature of Louisiana, viz., Act No. 67, Ses- 
sion 1839, p. 200; Act No. 190, Session 1850, p. 123; 


Act No. 232, Session 1853, p. 198; Act No. 156, Ses- 


sion 1859, p. 120; Act No. 146, Session 1866, p. 

Subsequently to said dates hereinbefore stated, and 
by an Act of the Legislature of Louisiana, approved 
April 27th, 1871, the territory previously known as 
Shreveport, together with other territory, was desig- 
nated the City of Shreveport, and the inhabitants 
constituted a body politic by the name and style of the 
City of Shreveport, and invested. with certain ri 
and privileges subject to certain duties and obligations, 
as shown by said Act. 

7 ALECK BoaRMAN, 
Judge. 

THE CHARTER OF SHREVEPORT, 


As granted by the various acts mentioned in state- 
ment of facts, will be found in appendix. 


ARGUMENT. 


On the issues as raised by the pleadings and the facts 
so found, there was judgment against the city. The 
case has been brought to this Court by the city on 
writ of error, and by written agreement of parties is 
to be submitted on briefs to be filed within fifteen 


days after commencement of present (October, 1887) 


term. This brief must necessarily be prepared before 
any assignment of errors is filed by plaintiff in error, 


1 N. : * 
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but. as no evidence was offered on behalf of the city, 
and as no bill of exceptions was taken, the learned 
counsel will doubtless suggest that on the facts, as 
found by.the Judge a quo, his decision is contrary to 
law. The very able opinion of that Judge, to which 
this Court is respectfully referred, demonstrates, we 
think, the correctness of his judgment. 


PLEA OF PRESCRIPTION. 


This plea we understand has been abandoned. At 
all events it was correctly overruled. The Judge a 
quo found as the facts, that prescription as against the 
defendant in error (Holmes, plaintiff in Court a qua) 
had been interrupted by a judicial demand and cita- 
tion on the 30th August, 1884, and that prescription 7 


has not accrued. fer 1 — 
Go A. K. K.... 


MEgITs. ü- ee . 

It is to be observed that the city does not suggest . 
any defence other than ultra vires. Under the facts of . 
this case, that defence, even if well founded, would & ne 
not avail, as we will hereinafter show, but it is not- << 
well founded. The Judge a quo found that the city 4. . 2... 
had power to do that which it did do, and made the & Guns 
various Acts of the Legislature of Louisiana constitut- Ah te 
ing the charter of Shreveport part of his statement 
of facts by reference. See appendix. fas - 

The charter of Shreveport was originally granted in 
the year 1839 by legislative act, and was amended XT, & 
by acts passed in 1850, 1853, 1859 and 1866. These 
acts constituted the charter existing at the time the con- 
tracts and bonds hereinbefore referred to were entered into 2ee4 thurs 
and issued; and at that time, as a result of the various «, — 
amendments to original charter, the corporate powers oY. 7 


of the city are found in Act 1853, Section 1, Appendix; 
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Act 1850, Sections 2, 3, 4, 5, 6, 7, 8, 11, Appendix; 
Act 1866, Appendix. 

By these Acts, constituting the city charter, the 
Mayor and Trustees were invested with power to ac- 
quire, receive, hold, farm, lease and convey any prop- 
erty, real or personal, within and without the corporate 
limits, to make any compromise, arbitration or trans- 
action in regard thereto, to erect public works and 
buildings for the use and benefit of the town, as may be 
found expedient, to give bonds and receive bonds, to give 
notes and other obligations binding on the city, and to 
levy and collect a tax (unlimited from 1853 until 1871) 
annually for the improvement, the comfort and the 
well regulating of the town. The Mayor was re- 
quired to sign all notes and other obligations binding 
on the city. The Mayor and Trustees were empowered 
from time to time to enact and provide for the pro- 
mulgation of such by-laws and ordinances not incon- 
sistent with the laws and Constitution of the State and of 
the United States, as they may deem proper in relation 
to the public markets of the town, to the landings, streets, 
alleys and highways thereon, and to the opening, widen- 
ing, draining, filling up, keeping in order and improving 
same (see Section 8, Act 1850, Appendix, p. ), to 
open, extend, pave, plank, macadamize or otherwise 
improve and adorn the streets, alleys and wharves of 
the city, and gencrally to make all other rules and 
regulations. for the government, improvement and 
police of the town. 

As- stated by the Supreme Court of Louisiana in 
the case of Reynolds vs. Shreveport, 13 An. 426, these 


are powers of the most ample description.” The 


Legislature clearly intended to enable and did enable 
the municipal government to provide for and to do 
in any manner, not inconsistent with the laws or 


é 
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Constitution of the State or the United States,” what- 
ever such government may deem proper,” with rela- 
tion to landings, streets, alleys and highways, and 
to the opening, widening, draining, filling up, keeping 
in order and improving the same. 

The corporation was expressly invested with power 
to give bonds, notes and other obligations binding on 
the city. Section 1, Act 1853, Appendix, p. , au- 
thorizes the Mayor and Trustees to give bonds and 
receive bonds, and by Section 4, Act 1850, Appendix, 
the Mayor is required to sign all notes or other obliga- 
tions binding on the corporation, which necessarily 
implies the power of the corporation to execute notes 
and other obligations. 

It was proved in this case, as appears from state- 
ment of facts found by Judge a quo, that in 1869 and 
1870, the Mayor and Trustees, by ordinances legally 
enacted and promulgated, provided for the improve- 
ment of the streets, wharves, etc., of the city, and in 
pursuance thereof, and in the proper exercise of their 
powers, entered into contracts by which certain per- 
sons were to do certain public work on said streets, 
wharves, etc., for a stipulated price, payable partly 
in cash when work was done and partly on the Ist 
day of October, A. D. 1879, with interest, payable 


semi-annually. The work was satisfactorily done and 


received, and in evidence of the amount due the contrac- 
tors the city gave them the obligations annexed 
to petition. These instruments are styled bonds. We 
have no objection to calling’ them bonds, but no 
matter what name may be given them, each instru- 
ment is an unconditional promise in writing to pay a 
certain sum of money to bearer on a date specified. 
These obligations are valid and binding on the city in 
the hands of the persons to whom they were originally 
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‘given, or of any person to whom they have been 
assigned, whether they be considered bonds, notes or 

| evidences of indebtedness. 

I Plaintiff is holder, before maturity and for value; if 

| the city had any equitable defence, it could not be 
urged against him, but the city does not pretend to 
have any such defence. 

As we have shown, by reference to the charter, the. 
Mayor and Trustees had express power to do that 
which they did do, but if such power had not been ex- 
pressly given, it was given by necessary implication. 

“Certain .powers are incidental to corporations, 

without being expressly empowered so to do, they | 
% may enter into contracts to effectuate corporate pur- 
“ poses.” Cooley, Constitutional Limitations, Power : 
of Public Corporations, p. 234. : | 

A municipal corporation, unless in some way re- 
“ strained by its charter, has the same general powers 
. with other corporations to make contracts in further- 
“ ance of the corporate objects. In the ordinary course 
“of its government it may make promissory notes, 
“ bonds, guarantees and all other agreements neces- 

a “sary for the proper financial management of its 
4 “ affairs.” Boone, Corporations, Sec. 289. 

F Express authority in the charter is not necessary to } 
enable the City Council to make a contract in the 
eourse of their legitimate business. 8 Robinson La. 
245; Angel & Ames, 145. 

It is well settled that a corporation in the ordinary 
course of its business may make bonds, notes, mort- 
gages and drafts, except when restrhined by law. 21st 
Howard, 424. 

If a city be legally indebted, it follows that the cor- 
porate authorities can give a bond for it. Seybert vs. 
City of Pittsburg, Ist Wall. 273, a case which it seems 
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to us must be held decisive in our favor in the case at 
bar. In the Seybert case it appears that the Legisla- 
ture of Pennsylvania had authorized any incorporated 
city to subseribe to the stock of a certain railroad com- 
pany, but the act did not give such cities any power 
to issue bonds in payment of their subscriptions. 

The City of Pittsburg, however, having subscribed 
for several shares, issued its negotiable bonds therefor. 
This Court, affirming the Supreme Court of Pennsyl- 
vania, held that the power to create a debt carries with 
it the power to give an evidence of the debt. 

“Grants of power to corporations are strictly con- 
“ strued in favor of the public, but it would be a per- 
“ version of the rule to permit a corporation to use it 
to defraud its creditors or protect itself against its 
“ own assumed obligations. If they legally owe a debt, 
“ it follows they can give a bond for it.” 

In case at bar, the City of Shreveport unquestion- 
ably had power to contract for the improvement of its 
streets, wharves, etc., and to incur an indebtedness 
therefor. Such being the case, the city had power to 
give its bonds in evidence of such indebtedness. 

In case First Municipality of Orleans vs. Me- 
Donough, 2d Robinson La., p. 244, the plaintiff pur- 
chased from defendant certain real estate for 3247, 000, 
payable in bonds twenty-five vears after their date, 
with six per cent. per annum interest, payable semi- 
annually. Subsequently, plaintiff instituted suit to 
annul this contract, because in the purchase of the 
property and in issuing the bonds in question, the mem- 
bers of the Council transcended the powers and au- 
thority delegated by the Acts of the Legislature. 

The Supreme Court of Louisiana found that the 
Council had express power to purchase, and then say: 
“If the power to purchase be established, the power to 
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give the evidence necessary to secure the price neces- 
A sarily ensues, and whether the credit be long or short, 

“isa matter of indifference.” 2d R., p. 250. 

In case City of Shreveport vs. Flourney, 26 Annual, 
p. 709 (Louisiana), the Supreme Court held: Under 
its charter the City of Shreveport had express authority 
to buy property. Authority to buy carries with it by 
implication authority to give notes for the price. See 
also to same effect C. C. Edey et al. vs. City of Shreve- 
port, 26 An., p. 636. 

In case Williamsport vs. Commonwealth, 84 Pa. St., 
487, 1877, the Supreme Court of Pennsylvania held: 
„Where a municipal corporation has lawfully con- 
“ tracted a debt, it has the implied power, unless re- 
“ stricted by its charter or prohibited by statute, to 
evidence the same by a bill, bond, note or other in- 
strument. The power to contract a debt carries with 
it, by necessary implication, the right to give an 
“ appropriate acknowledgment of such debt and to 
agree with the creditor as to the time and mode of 
“ payment.” This decision was not concurred in by 
three judges, but these dissenting judges conceded that 
if an authorized debt is actually incurred for paving 
or other proper purposes, a municipality has the right 
to issue a bond or note as evidence of it. 

In case Desmond vs. City of Jefferson, U. S. Circuit 
Court, W. D. Texas, 19 Fed'l Reporter, 483, the Court 
say: The charter of the City of Jefferson confers the 
“usual powers, such as contracting and being con- 
“tracted with. It gives power to organize a fire de- 
“partment and to regulate same, and to pass such 
other laws as may be deemed necessary for the pre- 
“ vention and extinguishment of fires. 

“If there were no other grant of power, it would 
“ seem that it must be held from this that the right to 
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“ purchase the engine was clearly granted, if not by 
“ specific grant, by necessary implication. But this 
is not all the power vested in the city by its charter. 
“ It may da such other acts and pass such other ordi- 
“ nances not inconsistent with the Constitution and laws 
f this State or of the United States, as may conduce to 
“ the interest and welfare of the city. This is a very 
“ large grant of power. Can any one doubt that under 
“ this authority, the City of Jefferson had the right to 
issue these bonds? There is no case to be found where, 
„if the power is given by specific grant or by neces- 
“ sary implication, the courts have held that this char- 
“acter of paper is not obligatory upon the munici- 
pality.“ 

Under the charter of Shreveport, the mayor and 
trustees had express power to enact such ordinances 
not inconsistent with the laws and Constitution. of the 
State and of the United States as they may deem 
proper in relation to the landings, streets, alleys and 
highways of the town, and to the opening, widening, 
draining, filling up, keeping in order and improving 
same; and from the passage of Act of 1853 (see ap- 
pendix, p. „) down to the new charter granted in 
1871 (that is to say, during the period covering dates 
when contract and bonds at issue in this cause were en- 
tered into and issued) the power of the city to tax was 
unlimited. A municipality expressly invested with 
these extraordinary powers certainly had power, both 
express and necessarily implied, to enact ordinances 
providing for the improvement of its streets, wharves, 
etc., to incur a lawful indebtedness for such purpose, 
and to give its bonds and notes in evidence of such 
indebtedness, which, in the hands of innocent third 
persons acquiring before maturity and for value, are 
protected by the law merchant. 


2U . 

In this connection we refer to Gelpcke vs. Dubuque, 
Ist Wall. 203, in which Mr. Justice Swayne lays down 
this rule: “ When a corporation has power under any 
“ circumstances to issue negotiable securities, the bona 
“ fide holder has a right to presume that they were 
“ issued under the circumstances which give the requi- 
“ site authority, and they are no more liable to be im- 
“ peached for any infirmity in the hands of such 
holder than any commercial paper.” See also Lex- 
ington vs. Butler, 14 Wall. 282. 

As against the overwhelming weight of the authori- 
ties herein cited, the learned counsel for the city oppose 
the decision rendered by the Supreme Court of Lou- 
isiana in case of J. D. Wilson vs. City of Shreveport. in 
which counsel claim “ bonds similar to those sued on 
here were held to be null and void, even in the hands 
“of a bona fide holder, because the city was without 
“ power to issue any class of bonds whatsoever.” 

In their brief, filed in Court a qua, counsel say: “It 
“ would be a waste of time for us to add anything by 
“ way of argument to the force and effect of that deci- 
“sion.” From which we infer that economical con- 
siderations alone restrained our very able brothers 
from adding force and effect to that decision, and 
apparently led them to assume that it is conclusive in 
their favor. 

An analysis of the Wilson case will show that it 
differs widely from the case at bar; and that it decides 
nothing which can be properly construed to determine 
in favor of the city the questions involved in this 
eause. 

The syllabus of the Wilson case, as found in Reports, 
29 An. 673, prepared, presumably, by the Supreme 
Court, or which at least was approved by them, shows 
the points decided in that case. It is as follows: 
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“1st. The officers of a municipal corporation can- 

“ not create obligations binding on the corporation 
“ unless their power to do so is express, or necessarily 
“ or rationaNy implied by the powers that are expressly 
“ granted to them in the charter of the corporation, or 
“ is essential to the objects for which the corporation 
“ was created. 
' “2d. The power granted by the charter of a cor- 
“ poration to give such bonds as might be necessary 
“in the conduct of its litigation, or in the current 
administration of its affairs, does not authorize the 
“ issue of bonds for raising money. 

“3d. A negotiable form will not impart validity, 
“ even in the hands of a bona fide holder, for value of 
“an obligation of a corporation which it had not 
power to contract. 

“4th. The officers of a municipal corporation can 
“ create no debt against the corportion unless the ordi- 
“ nance creating the debt imposes a tax for its extin- 
“ guishment.” 

We may concede the correctness of these proposi- 
tions without detriment to our cause. 

1. In case at bar, the power of the corporation to 
create obligations sued on was, as we contend, express; 
it was certainly necessarily and rationally implied by 
the powers expressly granted, and it was essential to 
the objects for which the corporation was created. 

2. Granting for the sake of the argument that the 
corporation had no power to issue bonds for raising 
money, it could issue bonds as an evidence of an 
indebtedness lawfully incurred. 

3. Granting that a negotiable form will not impart 
validity even in the hands of a bona fide holder of an 
obligation of a corporation which it had not power to. 
contract, the statement implies that an obligation 
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which the corporation had power to contract will be 


valid in a negotiable form in the hands of a bona fide 
holder. 
4. We will show conclusively, when we reach that 


point, that ample provision was made for the payment 


of debt sued on at time it was contracted. 

The facts in Wilson case are not those found in this 
case. The bonds in the two cases are not similar, ex- 
cept so far as mere form is concerned. The bonds in 
Wilson case were issued under an ordinance of July 
3d, 1866, providing for the issuance and sale, for not 
less than ninety cents on the dollar, of one hundred 
and fifty thousand dollars of bonds, of $500 each. 

The bonds in case at bar were not issued for the 
purpose of raising money. From statement of facts as 
found by Judge a quo, they were issued in pursuance 
of ordinances legally enacted, under which the corpora- 


-tion let several contracts for grading and otherwise 
improving its wharves and streets, and by which the 


contractors were to receive, for the work done by them, 


part cash and part in ten year coupon bonds of city, 


at par. 

The bonds in the Wilson case were given by the 
corporation for the purchase price of stock in a gas 
company, and in that case the Supreme Court were of 
opinion that the corporate authorities had no power to 
purchase gas stock, no such power being expressly 
given, and as the Court say: “the lighting of the 
streets did not make it necessary for the corporation 
“to become a stockholder in the gas company.” 

The bonds in case at bar were given to contractors 
to evidence the unpaid amount due them for work 
done on the streets, wharves, etc., of the city, under 


. contracts which the corporation had, expressly and by 


necessary implication, power to make and enter into. 
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In the Wilson case, it appears from the decision of 
the Supreme Court, that the ordinance creating the 
debt made no provision for its payment. This was 
really the ground on which that decision was based. 

In case at bar the corporation, when it created the 
indebtedness sued on, made ample provision for its 
payment, as appears from statement of facts found by 
Judge a quo, as we will show when we reach that 
point. 

In the Wilson case, the Supreme Court had no ocea- 
sion to consider or pass upon the effect of Section 8, 
Act 1850, appendix p. —, which invested the Mayor 
and Trustees with power to enact such ordinances not 
inconsistent with the Constitution and laws of the 
State, and of the United States, as they may deem 
proper, in relation to the streets, alleys, ete., and to 
the opening, improving. etc., etc., of same. This Sec- 
tion had no application in the Wilson case, since it 
gave no authority to pass ordinances relating to the 
purchase of gas stock, but it has application to the 
case at bar, since it gave power to enact such ordin- 
ances as may be*deemed proper relating to streets, 
wharves, etc. 

There is nothing in the Wilson case which justifies 
the belief, that the court by which it was decided 
would decide this cause in favor of the city. We con- 
clude with the learned Judge a quo, that “a careful 
“ consideration of that case does not appear to avail 
“ anything for the defence.” 

Furthermore, even though the decision in the Wilson 
case, had the force and effect which the counsel for the 
city erroneously assume it to have, it would not con- 
clude this Court. That decision was not rendered 
until 1877. The bonds in question in case at bar were 
issued in 1869 and 1870. When the bonds came into 
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the hands of the defendant ir error, the Wilson suit 
had not been filed. The interest was regularly paid 
on them to any holder until 1878; they were placed in 
the annual budgets published by the city. A tax was 
annually, until 1878, levied and collected to pay the 
interest, and to provide a sinking fund for the pay- 
ment of the principal, and some bonds were paid in 
full. . 

As stated by the Judge a quo, when the bonds came 
in the hands of the plaintiff (Holmes), “ there was 


nothing known in the history of their origin, issue, 


or treatment by the city to depreciate them, or in 
“any way dishonor them in public confidence or in 
“ commerce.” 

We understand that the Supreme Court of the 
United States, in municipal bond cases, does not hold 
itself concluded by decisions of the State courts, made 
after the bonds have been negotiated. . 

Dillon, Municipal Corporations, 3d Edition, § 517, 
says: “ It seems quite clearly to be the doctrine of the 
“ United States Supreme Court upon this subject, that 
“it is not concluded by the decisions of the State 
“courts in any case where they are made after the 
“ bonds are issued and have been sold in the market.” 
And as the learned author somewhat reluctantly is 
eompelled to admit, the course of the Supreme Court 
of the United States in that respect, has had the 
approval of the profession in general, and of the 
public.” 


Errect oF NEW CHARTER CONFIRMING OBLIGATION 
oF CITY. 

The indebtedness of the city, as alleged, cannot be 

successfully denied by the present corporation; its lia- 

bility was fixed beyond question by the charter granted 
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A. D. 1871. Prior thereto the Town of Shreveport 
comprised only six hundred and forty acres of land, 
known as the Larkin-Edwards reservation. In 1871 
that reservation, together with a much larger area, was, 
with the inhabitants thereof, constituted the City of 
Shreveport by an Act of the Legislature of Louisiana. 

Sec. 21, §3 of that Act, invested in the new corpora- 
tion all the right, title and interest of the old corpora- 
tion to all lands, tenements, hereditaments, bridges, 
fences, streets, roads, wharves, markets, stalls, levees 
and landing places, buildings and other property of 
whatever description and wherever situated, and all 
goods, chattels, moneys, effects, debts, dues, demands, 
bonds, obligations, judgments, liens, actions and rights 
of action, books, accounts and vouchers, subject to this 
proviso, that all indebtedness or liabilities of the old 
corporation, whether in the form of bonds, notes, in- 
terest coupons, cash, warrants, or any other species of 
obligations whatever, shall be assumed and paid by 
the new corporation. 

The indebtedness of the city, as alleged, was, as 
appears from facts proved, as found by Judge a quo, 
acknowledged by the city anterior to and at the time of 
the passage of Act of 1871. It appeared upon the 
books of the city as an outstanding indebtedness; it 
appeared as such in the annual budgets published by 
the city. The city levied and collected taxes to pay the 
interest, and to create a sinking fund for payment of 
the principal, and the books of the city showed pay- 
ments on account of such indebtedness. 

The present corporation, created by Act of 1871, 
was by that Act invested with certain rights and sub- 
jected to certain obligations, among others the obli- 
gation to pay the debt due to plaintiff. 

The action of the mayor and trustees in creating the 


— 


— once 


. ——— OO SI 2 
— — — ent — 


K 4 tal 5 aN e . . . 
hae he * — r n ibe 2 n = 
f 3 . 5 125 * „ 1 5 * yi 7 * 4 J PS, APE OE oe om 923 — 
2 2 a a a ; * . ate * . 
. ‘ ‘ 2 4 * . N ” . 
— ..uÄ— , Se A A RA . 7 ]7—§r——§§«ö˖öQU/ꝗ/ͥꝓÄ ̃ A Ets A 1 — — — — eG th, gona MA ũ KE —— oo aan 
— * ——— —— . — — ee 5 2 — — digatanarete — — — — — 
— — — — ees — Pom — — — — — — eee —— - 

— 7 "1 r 
. " res 6 4 
, oo Ae 


26 


indebtedness alleged was, as we think we have shown, 
valid and binding on the city; but if such had not been 
the case, the charter of 1871 made that action valid. 

The Act of 1871 is a legislative interpretation that 
the corporation had power to issue bonds, notes and 
interest coupons, which is entitled to much weight in 
considering the question whether or not the corpora- 
tion originally had such power; but even in the ab- 
sence of such power the Legislature could in effect 
grant it ab initio by subsequent Statute. 

With reference to the extent of legislative control 
over municipal corporations, Dillon says: The Leg- 
“ islature may, by subsequent act, validate and con- 
“ firm previous acts of the corporation otherwise in- 
“ valid.” Dillon, Municipal Corporations, 3d Edition, 
§ 79. 

“The fact that a claim against a municipal corpora- 
“ tion is not such an one as the Jaw recognizes as of 
“legal obligation, has often been decided by Courts of 
the highest respectability and learning to form no 
„constitutional objection to the validity of a law 
% directing its payment.” Ibid, 575. 

In case New Orleans vs. Clark, 95 U. S. 644, this 
Court, through Mr. Justice Field, held: “ Assuming 
“the bonds were invalid, they still represented an 
“ equitable claim against the city, They were issued 
„for work done in its interest of a nature which the 
“ the city required for the convenience of its citizens, 


„ and which its charter authorized. It was, therefore, 


‘“competent for the Legislature to interfere and impose 
“ the payment of the claim upon the city. * * 

The Legislature may “ direct a corporation to assume 
% and pay a claim not legally binding for want of some 
„ formality in its creation, but for which the corpora- 
“ tion has received an equivalent.” 
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In same case the Court held, that the Constitution 
of Louisiana does not forbid such legislation. See 
also People ex rel. Blanding vs. Burr, 13 Cal. 343; 
Guilford vs. Supervisors, 18 Barb. 615; 13 S. C. N. V. 
143; Cooley’s Const. Lim. 371-379; 2 Robinson La. 
209; 23 An. La. 5. 


PROVISION FOR PAYMENT oF Dest. 


The objection that the provisions of Section 2448, 
Revised Statutes of Louisiana, were not complied with, 
is without force. That Section is as follows: The 
“constituted authorities of incorporated towns and 
“ cities in this State shall not hereafter have power to 
“ contract any debt or pecuniary liability without fully 
providing in the ordinance creating the debt the 
“ means of paying the principal and interest of the 
“ debt so contracted.” 

So far as the debt at issue in this cause is concerned, 
ample provision was made for its payment by the 
ordinance creating it. The Judge a quo so found, and 
correctly, as is proved by Section 4 of that ordinance, 
which he incorporates in his finding of facts. See 
statement of facts. 

This ordinance provided for setting apart from the 
revenues of the city semi-annually the sum of $8000 
to meet the interest, and annually the sum of $20,000 
as a sinking fund, with which to redeem the bonds at 
maturity, and further provided for levying and col- 
lecting annually upon all taxable property in the city 
“ such an amount of tax as shall fully provide for the 
payment of said interest and’ the creation of said 
“ sinking fund in addition to the payment of the current 
“ and ordinary expenses of the city government.” When 
it is remembered that at the time this ordinance 
was enacted and debt sued on created, the power of 
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$150,000, of bonds of $500 each, redeemable in fi ve, 
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the city to tax was unlimited, it cannot be reasonably 
asserted that the ordinance creating the debt did not 
provide for its payment; no better provision for pay- 
ment could possibly have been made, and for a period 
of nine years a tax was levied. and collected by the 
city under this ordinance without any objection on 
the part of the taxpayers or any one else. The re- 
quirements of Section 2448 were complied with. 

- In case Oubre vs. Town of Donaldsonville, 33 La. 
Annual, 386, defendant sued on bonds, insisted they 
were void, because the provisions of Section 2448 R. 
S. had not been complied with. It appeared that the 
only ordinance providing for payment of debt at issue 
in that case, was as follows: That an annual tax of 
“one thousand dollars be levied on all real estate of 
“ the Corporation of Donaldsonville, and that the same 
“be set aside to form a sinking fund to pay consoli- 
“ dated debt.“ The Supreme Court of Louisiana held 
this ordinance was sufficient to satisfy the require- 
ments of the Statute, and rendered judgment in favor 


of plaintiff. This is the latest decision of that Court on 


this subject, and is conclusive in our favor. 

Counsel for the city, on this point refer again to case 
Wilson vs. Shreveport, 29 An. 673. If the Wilson case 
sustained the defence, it would be a sufficient answer 
to say, that it has been overruled by the later case, 
Oubre vs. Donaldsonville, by us cited. But the Wil- 


‘son case decided nothing whatever with reference to 


the provision made for payment of debt sued on in 
case at bar. The debt at issue here, and the provision 
made for its payment, were not before the court in the 
Wilson case in any manner whatsoever. In the Wilson 
case the Court held, that the ordinance of the city of 
July 3d, 1866, providing for the issue, to the extent of 
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ten and fifteen years, bearing interest payable annually,. 
did not make sufficient provision for the payment of 
the bonds and interest. The Court say: “ The second 
“ section of She ordinance set apart ten thousand dol- 
“lars a year from the revenues derived from the wharf 
“as a sinking fund, but the Mayor and Trustees 
“within a week after its passage, repealed this section, 
“and without levying any new or additional taz, set 
“ aside ten thousand dollars out of the taxes of each 
year as asinking fund. The bonds were for $150,000, 
“on which the interest, at eight per cent., would be 
“$12,000, so that it would have required $22,000 to 
pay the interest and to provide for the redemption 
“ of $10,000 of the bonds the first year.” 

Conceding that this ordinance made no sufficient 
provision for the payment of the debt, a decision to 
that effect cannot possibly have any application to. the 
ordinance in question in case at bar, since the two 
ordinances differ widely and essentially. 

In case at bar the ordinance provided for levying and 
collecting annually (in addition to the tax levied for the 
payment of the current and ordinary expenses of the 
city government) a tax on all taxable property in the 
city in an amount sufficient to provide fully for the 
payment of $16,000 interest, and for the sum of 
$20,000, to be placed, each year, in the sinking fund, 
out of which the bonds were to be paid at maturity. 

In the Wilson case, the Supreme Court say: “The 
„Mayor and Trustees, without levying any new or ad- 
“ ditional tax, set aside ten thousand dollars out of the 
“ taxes of each year as a sinking fund.” 

In thecase at bar the ordinance appropriated $36,000 
annually, not out of the taxes of each year, but out of 
a tax to be levied “in addition to the tax levied for 
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the payment of current and ordinary expenses ofthe | 
“ city government.“ 

In their brief filed in Court a qua, the learned 
counsel for the city say: The ordinance creating the 
“ debt must provide for its payment, by either appro- 
“ priating out of cash on hand the money to pay it, 
“or by levying a tax of a certain rate per centum 
upon the value of all its taxable property, to be paid 
“ annually.” This proposition concedes that the ordin- 
ance in question makes proper provision for the pay- 
ment of the debt. 

What is the difference, so far as providing for the 
payment of a debt is concerned, between levying a tax 
on all taxable property, at a stated rate per cent. suf- 
ficient to raise $36,000, and levying on all taxable 
property such an amount of tax as will realize $36,000? 

In other words, assuming all taxable property to be 
of the value of $3,600,000, what is the difference be- 
tiveen levying thereon a tax of one per cent. and 
levying thereon such an amount of tax as will pro- 
duce $36,000? None whatever, in any essential par- 
ticular; absolutely none in the result. 

The city authorities very wisely preferred not to fix 
any rate per cent., because Shereveport was rapidly 
increasing in commercial importance and population, 
and the value of its taxable property increased from 
year to year. A fixed rate of, say, one per cent. would 
have produced, as value of property increased, a much 
larger amount than was necessary; therefore, the or- 

-dinance provided for the levying a tax each year on 
all taxable property, in such amount as would realize 
$36,000, the amount required to pay the interest, and 
create the fund out of which to pay the bonds when 

they matured. 
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Finally, so far as this defence is concerned, Section 
2448, R. S., is not applicable in case at bar, because, 
as we have hereinbefore shown, the Legislature of Lou- 
isiana, by the new charter granted in 1871 to the City 


of Shreveport, directed the new corporation to assume 


and pay the indebtedness of the old corporation, 
whether in the form of bonds, notes, interest coupons, 
etc. In the case of New Orleans vs. Clark, 95 U. 8. 
644, this Court held, that the Legislature of Louisi- 
ana had power to direct a municipal corporation, to 
assume and pay claims just in themselves, for which 
an equivalent had been received, even though no pro- 
vision had been made for the payment of the debt at 
the time it was created. In that case the Court say: 
“ The power of taxation, which the Legislature of a 
State possesses, may be exercised to any extent upon 
“ property within its jurisdiction, except as restrained 
“ by its own or the Federal Constitution, and its power 
“of appropriation of the moneys raised is equally 
“unlimited. * * * The power which it may thus 
“ exercise over the revenues of the State it may exer- 
eise over the revenues of acity. * * * A city is 
only a political subdivision of the State; it is an in- 
“ strumentality, with powers more or less enlarged, and 
“ which may be increased or repealed at the will of 
the Legislature. In directing, therefore, a particular 
“tax by such corporation, and the appropriation of 
“ the proceeds to some municipal purpose, the Legis- 
“ Jature only exercises a power through its subordinate 
“agent which it could exercise directly, and it does 
“ this only in another way when it directs such cor- 
“ poration to assume and pay a particular claim not 
legally binding for want of some formality in its 
“ creation, but for which the corporation has received 
“ an equivalent.” 
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The facts of this case are not disputed. The city 
does not even suggest any equitable defence. 

The present Council, as the only defence against 
plaintiff's action, allege that the city was without au- 
thority to issue bonds. The fact that improvements 
were made on the streets of the city of great public 
utility is not denied, but the present city administra- 
tion say the city is under no obligation to pay there- 
for, because a previous administration gave to the con- 
tractors who made those improvements acknowledg- 
ments of indebtedness in the form of bonds, which 
are alleged to be worthless paper. The city says in 
effect: We have had and have the benefit of improve- 
‘ments on our streets and wharves essential to our wel- 
fare, made at great expense to them by persons who 
contracted in good faith with the city, but we will not 
pay anything for those improvements. Such a defence 
is certainly not entitled to any favor. It is unfair, 
inequitable and unjust. No member of the City 
Council would make such a defence for himself. The 
action of that body in this case has added another to 
the constantly recurring examples of the fact, that 
under the shield of their corporate character men 
daily do acts which they would never do as individu- 
als. “It is a familiar fact,” says Herbert Spencer, 
“ that the corporate conscience is ever inferior to the 
individual conscience; that a body of men will com- 
„mit as a joint act that which every individual would 
“ shrink from did he feel personally responsible.” 

But this defence cannot prevail. 

Municipal corporations may claim jeéra minorum, 
but even minors, who are wards of the Court. and re- 
garded with special favor by the law, are not permitted 
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to disregard the obligations of contracts which have 
enured to their benefit. | 

The just rule of the civil law, recognized in the juris- 
pradence of every civilized State, that no one can be 
allowed to enrich himself at the expense of another, 
is operative both against minors and corporations. In 
Clark vs. City of Des Moines, VI Am. Law Reg. N. S. 
159, Judge Dillon held: Corporations are not exempt, 
“from the ordinary principles of fair dealing that 
“ apply between man and man, and it is the duty of 
„Courts not to allow the honest and just merits of a 
“ cause to be entangled in the meshes of sophistical 
“‘ reasoning and rules purely technical.” 
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In the case at bar the contract between the city and 
those with whom it contracted has been fully executed 
by the latter. The work which they agreed to do the 
have done, and the city has had and now has the ben 
efit therefrom resulting. The city cannot be permit 
to enjoy the benefits of the contract and at the sam 
time repudiate its obligations. A corporation can 
“ not retain property acquired under a transactio 
ultra vires and at the same time repudiate its obliga 
“ tions under the same transaction.” Memphis an 
L. R. R. Co. vs. Dorr, U. S. C. C., S. D. N. Y., 19 Fed. 
- Reporter, 393; Morawetz Corp., Sec. 100; Sedgwick 
St. and Const. Law, 73; Desmond vs. City of Jeffer- 
son, 19 Fed’! Reporter, 483. | 
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If a corporation has entered into a contract which ha 
teen fully executed on the other part, and nothing 
mains but the payment by the corporation of the consid 
eration, it will not be allowed to set up that the cont 
was ultra vires. Boone, Law Corporations, Sec. 101 
and authorities there collated. 
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Pras cause on what has been said, but to make assurance yo 
Bock Casey doubly sure, will demonstrate our right to recover | 
from another standpoint. ay 


ment, that the City of Shreveport was without au- 
thority to issue negotiable paper, judgment must, 
nevertheless, be rendered against the city in this cause. 


. If it were conceded, merely for the sake of the argu- 
E 


* The contract between the city and those with whom 
Ren ait contracted was, that the latter should make certain 
improvements on the streets, wharves, etc., of the city, 
a and receive therefor a certain amount in cash and the 
balance in bonds. 
. The work was done and accepted and the bonds 
422 “were delivered to the contractors. They were and are 
evidence of indebtedness on the part of the city. to 
eth & those contractors, and the city is unquestionably bound 
os thereon, — it can successfully maintain some 
eee. equitable defence against them. No such defence ex- 
.] du sts. The Judge a quo found, and it is so stated in his 
4 . finding of facts, that “the bonds were given to said V 
fn perf .“ contractors to evidence the amount due them.” eal.- 
a On aasges It is settled that municipal corporations have power * 
ot to incur indebtedness for municipal improvements 
—~_ actually made, and to issue vouchers or other evi- Y 
2 . & dences of indebtedness, the validity and justness of 
ul Caf, which may be enquired into, if such corporation set i 
Calle up any equitable defence, but which must be paid, X 
unless some equitable defence be established. 
hat 2 In the case Mayor vs. Ray, 19 Wall. 469, three of 


. legge hw the Judges held that the paper sued on was commercial Y 
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free from equities in the hands of third persons, but 
declared that in the case before him the plaintiff was 
not bona fide holder, and, therefore, concurred in the 
conclusion arrived at by the other four Judges, 
whe held that “certificates of debt, city warrants, 
“ orders, checks, drafts and the like, used for giving to 
the public creditors evidence of the amount of their 
“ claims against the city, are valid instruments for that 
purpose, and may be transferred from hand to hand, 
but they are not commercial. paper, and the holder 
takes them subject to all equitable defences.” 

In the case at bar, conceding for the sake of the 


argument, that defendant in error holds subject to 


equitable defences, if there be no such defence, he is 
unquestionably entitled to recover. See also Police Jury 
vs. Britton, 15 Wallace, 570, in which the Court (while 
it held that the Police Jury of Tensas had no power 
to issue commercial paper) unhesitatingly and fully 
recognized the power of municipal corporations to 
incur indebtedness fur improvements actually made, 
and to issue vouchers fur such indebtedness. 

In the èase Clark vs. City of Des Moines, VI N. 
S. Am. Law Reg. 159, Iowa, the plaintiff sued as 
holder on two hundred and twenty-two different city. 
warrants. He was not the payee of any one of them. 
They were orders drawn by the Mayor on the City 
Treasurer, payable to some designated person or bearer. 
Plaintiff claimed that the warrants, being negotiable 
paper, he as innocent holder was not affected by any equi- 
ties. The Supreme Court held, that the warrants were 
not com mereial paper, excluding (in the hands of an in- 
nocent holder) evidence of the legality of their issue or 
precluding defences thereto, but that the bona fide as- 
signee stood in the shoes of the payee. Considering 
the case from that standpoint, the Court proceeded to 
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give judgment against the city for the amount of cer- 
tain warrants issued for building sidewalks, and other 
warrants which the Court found supported by a valid 
consideration. 

The case of Hitchcock vs. Galveston, 96 U. S. 341, 
is conclusive in favor of the points herein made. In 
that case it appeared that the City of Galveston entered 
into a contract providing for the construction of side- 


walks, and that payment therefor should be made in 


. eity bonds. The Court found that the bonds were 
issued without any authority whatever, but held that 
the contract was nevertheless operative. 

The Court say: “It is not necessary to their suc- 


“ cess that plaintiffs should assert the validity of the 


“ bonds; it is enough for them that the City Council 
have power to enter into a contract for the improve- 
ment of sidewalks that such a contract was made; 
“ that under it they proceeded to furnish material and 
“ do work; that the city has received and now enjoys 
“ the benefit of what they have done and furnished: 
“that for these things the city promised to pay, and 
that after receiving the benefits of the contract the 
“ city has broken it. It matters not that the promise 
“was to pay in a manner not authorized by law; if 
payment cannot be made in bonds, because their 
issue is ultra vires, it would be sanctioning rank 
“‘injustice to hold that payment need not be made 
“atall. Such is not the law.” 

The Hitchcock case is precisely the case at bar. The 
eontractors with the City of Shreveport contracted to 
make and did make improvements on streets, wharves, 
etc., for which the city agreed to pay part cash and 
for the balance to give its bonds, which, if invalid as 
bonds, are nevertheless good as evidences of the in- 
debtedness of the city. 
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It may be urged on behalf of the city that while the 
contractors might be entitled to recover, the present 
holders of bonds issued to them have not the same 
rights. In reply to this objection we refer again to 
Mayor vs. Ray, 19 Wall. 469, in which this Court held 
that evidence of indebtedness, of whatever character, 
issued by a municipal corporation, are valid instruments 
for that purpose, and may be transferred from hand 
to hand; and to Clark vs. Des Moines, it which was 
held that the holder of such evidence of indebtedness 
stood in the shoes of the payee. It appears in the 
case at bar that the bonds given by the City of Shreve- 
port to contractors for public works done by them, 
passed from hand to hand by mere delivery, and that 
such assignment was repeatedly recognized as valid by 
the city, which for several years paid the interest 
coupons to any holder. But this objection, if made, 
is clearly frivolous. The City of Shreveport’ has no 
interest in setting up any such defence. 

In case H. B. Benjamin vs. Parish East Baton 
Rouge, 23 La. Annual 329, plaintiff sued upon several 
warrants issued for the erection of a bridge under 
contract, and drawn upon the Parish Treasurer by the 
Police Jury. The Supreme Court held that the parish 
must pay the warrants, whether held by original pavee 
or in hands of other persons. That it was a matter 
of no concern to the parish who received the money 
for the warrants on which it was bound. 

There can be no doubt that the payment to defend- 
ant in error of amount by him claimed will pro tanto 
extinguish the indebtedness of the city originally due 
to the contractors, and further than that, the city is 
without interest. . 

This point is conclusively settled in Claiborne Co. 
vs. Brooks, 111 U.S. 400. An action of debt brought 


38 


by Brooks against the county on its bond, payable to 
one Sturm or order, and by him endorsed, given to 
him on account of amount due him for building a 
courthouse. It appears from the opinion read by Mr. 
Justice Bradley, that the bills of exception being loose 
and indefinite, the real points at issue were not easily 
gathered, but the learned Judge states the point in 
controversy to be whether the defendant could set up 
against the assignee a defence which would have been 
good against Sturm, and says: “ If the right of the de- 
“ fendant to set up the defence which it had against 
e the bond in the hands of Sturm was not denied or 
“ disputed, we do not see of what importance the par- 
“ ticular form of the instrument would have been.” 

In same case the Supreme Court, quoting Police 
Jury vs. Britton, reassert the doctrine, that even when 
municipal corporations are without authority to issue 
commercial paper free from equities, ete., they may 
incur obligations for work actually done for their ben- 
efit and give vouchers therefor. | 

If we concede, for the sake of argument, that the 
city may set up any defence which it had as against the 
contractors—which we can safely do, since we know 
the only defence is ultra vires—the particular form of 
the instrument becomes of no consequence. If the 
‘city owed the contractors a valid debt, evidenced by 
the bonds, it was and is bound to pay same, and it is 
immaterial to the city who receives payment. 

The decisions of the Courts on the question of 
the power of municipal corporations to issue nego- 
tiable paper, are, it seems, occasionally grossly misun- 
derstood and misconstrued. Such corporations, it has 
been held, unless expressly or by necessary or rational 
implication authorized so to do, cannot issue commercial 
paper, protected by the law merchant, excluding, when 
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held by innocent third persons, all equities existing 
between the corporation and the original payee. But 
it has never been held that because a municipal cor- 
ponation issued evidences of indebtedness. bearing the 
form of commercial paper, the indebtedness so evi- 
denced was thereby extinguished; on the contrary, 
the liability of the corporation depends on the reality 
and validity of the indebtedness, no matter what may 
be the form of the paper given as the evidence of such 
indebtedness. 

Suppose, for instance, a corporation, justly indebted 
on a contract it was authorized to enter into, say in 
the sum of $100 for a sidewalk, issues to its creditor 
two vouchers or evidences of indebtedness, each for 
$50, one commercial or negotiable paper in its form, 
and the other non-commercial in its form. 

Can it be seriously contended that the corporation 
is liable on one of these vouchers and not on the 
other? In either case the corporation must pay, 
each voucher being the evidence of a just and legal 
indebtedness. The law compels all corporations to 
pay all obligations, no matter what their form may be, 


‘which have a just and lawful consideration. 


In the case at bar, the City of Shreveport being in- 


debted for work done on its streets, etc., under a con- 


tract which the city was authorized to make, for this 
work gave to the contractors bonds payable in ten 
years, which must be paid, not alone because they are 
bonds, but because they are also the evidence of a 
real, just and legal indebtedness. 

In reply to this argument the counsel for the city 
in Court @ qua contended that if the bonds were con- 
sidered simply as the evidence of an indebtedness in- 


_curred for work done on the streets, there could be no 
judgment against the city, because no provision was 
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made for the payment of such indebtedness. The 
learned counsel cannot so contend in this Court, at 
least not properly, because the case is before this 
Court on a finding of facts made by Judge a quo, who 
found as a fact that the ordinance under which con- 
tracts were entered into and bonds issued to con- 
tractors provided for letting out contracts for public 
works, for paying them a part of the amount due 
them in cash and giving them for the balance the ten 
year coupon bonds of the city, and also provided for 
the payment of the indebtedness incurred. The only 
point which counsel can make in this Court is, that 
Judge a quo erred in concluding that Section 4 of Or- 
dinance creating debt provided fully for its payment. 
We have already shown, we think, that ample pro- 
vision was made for payment of indebtedness, as re- 
quired by Section 2448 R. S. Louisiana, but in this 
connection we again call the attention of the Court to 
the legislative action taken in 1871, by which the City 
of Shreveport was directed to assume and pay all its 
indebtedness and liabilities, no matter what its form 
might be. 

The authorities hereinbefore cited, particularly City 
of New Orleans vs. Clark, 95 U. S. 644, show beyond 
all doubt that when the Legislature so expresses its 
will, all indebtedness, for which an equivalent had 
been received, must be paid, even though when con- 
tracted no provision had been made for its payment. 


ARTICLE 209, Constitution LovIstANa 1879. 


This Article, so far as it limits municipal taxation 
for all purposes whatever to ten mills on the dollar of 
valuation, is clearly prohibited by the Constitution of 
the United States. The Judge a quo found as facts, 
that “ the defendant corporation has no property sub- 
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“ ject to execution, and the revenues of the city, under 
“ the limitations imposed by Article 209 of the Con- 
4 stitution of Louisiana, adopted A. D. 1879, are not 
“more than sufficient for the alimony of the city. 
“ And the defendant corporation, at the time bonds 
“ were given to the contractors, had power to levy and 
“ collect taxes on all property in the city without 
“ limit.” 

Conceding that defendant in error is entitled toa 
judgment against the city, it must follow that he is 
entitled to a judgment declaring Article 209 null and 
void, otherwise he would be absolutely without any 
remedy. ‘“ A State law which deprives parties of all 
“ legal remedy must necessarily impair the obligation 
of the contract, within the meaning of the Constitu- 
tion of the United States.” Cooley’s Const. Lim., 
4th. Edition, 534-539. 

The remedy enters into and forms a material part 
of the obligation. A creditor by contract has a vested 
right to the remedies for the recovery of the debt 
which existed at law, when the contract was made. 
The validity and remedy are inseparable: both parts 
of the obligation; and a State Statute which enfeebles, 
impairs or lessens the efficiency of the remedy, or 
which utterly destroys the remedy, is prohibited. 
Memphis vs. U. S. 97 Otto, 295; Von Hoffman vs. City 
of Memphis, 4 Wall. 535; Sawyer vs. Parish Concordia, 
12 Federal Reporter, 754, and numerous authorities 
there collated. 

The principles just announced apply to municipal 
corporations. 4 Wall. 535; Wolf vs. New Orleans, 103 
U. S. 358. 

The ordinance by which the City of Shreveport pro- 
vided for the payment of the indebtedness it incurred 
was irrepealable. The creditors of the city for such 
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indebtedness had, and have, a vested right to be paid 
as the ordinance provides, and to have its provisions 
enforced. 

All this will, we presume, be conceded. 

The judgment rendered in court a qua should be 
affirmed. 


versus 
Jonx B. Crooks, Defendant in Error. 

The defendant in error instituted in State Court of 
Louisiana, two suits against the City of Shreveport, 
which were duly removed to the Circuit Court of the 
United States for the Western District of Louisiana, 
and there consolidated. He sues for amount due him 
as holder of two coupon bonds, each for $1000, issued 
to contractors for work done on streets and wharves, 
and of three bonds issued for purchase price of real 
estate. 


City or SHREVEPORT, Plaintiff in Error, : 


PLEADINGS. 


The pleadings are similar to those in the Holmes 
case, ante, page 1 ef seq. so far as the bonds issued to 
contractors are concerned. Defendant in error alleges 
the city is indebted to him in an additional sun: for 
the price of certain real estate lying within its corpor- 
ate limits, purchased by the city for a city park. 


STATEMENT OF FActs. 


The Judge a quo found the facts as found in Holmes 
ease ante, and in addition found following facts: 

“On the 30th May, 1870, in conformity to ordinances 
“ of the city, previously and duly enacted, the city 
„purchased ten acre lot No. 7, situated within the 
corporate limits of said city, for the price of $12,000, 
“ for which the city executed and gave to the vendors 
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“ of said property twelve ten year coupon bonds of the 
“ city, each for $1000, bearing numbers from 1 to 12, 
“ inclusive, which bonds were by the notary, before 
“whom the act of sale was passed, paraphed ne 
“ varietur, to identify them with the act of sale. By 
“ said act a special mortgage, waiving benefit of ap- 
“ praisement, was stipulated on said property, in favor 
“ of any holder of said bonds to secure the payment 
“ of said bonds and the coupons thereto attached, and 
“in event of suit on said bonds, the city bound itself 
“ to pay all costs and attorney’s fees, fixed at five per 
cent. on the amount sued for. The act of sale and 
„ mortgage was signed on the part of the city by the 
Mayor of the city. Thereupon, the city took possession 
* of said ten acre lot number seven as owner, and has 
ever since held, and now holds, possession of same as 
“owner. Said property was purchased by said city 
for a city park. The bonds so issued to the vendors 
“of said property were by them transferred by 
“ delivery, before maturity, for value, and in due 
course of business plaintiff acquired and now holds 
“ three of said bonds.” 


ARGUMENT. 


So far as Crooks claims a judgment for same cause 
of action as in Holmes case, the brief in Holmes case 
applies as to amount claimed for purchase price of 
real estate, the statement of facts found by the Judge 
a quo would seem to be conclusive. 

Under authority of ordinances duly enacted, the city 
purchased ten acre lot, number seven, lying within 
its corporate limits, to be used as a park, for the price 
of $12,000, for which the city gave twelve ten year 
coupon bonds of $1000 each. There can be no doubt 
as to the validity of these obligations. 7 
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Under its charter the city had express power to pur- 
chase and hold any real estate within or without the 
1] city limits. 
ati A park is a necessity in towns and cities, and the 
aI action of the corporate authorities in acquiring one 
was certainly wise and proper. Dillon, Municipal 
At - Corporations, 3d Edition, § 598; 15 Wend. 374. 

. The power to purchase real estate carried with it, 
power to give negotiable bonds or notes. 26 Louisi- 

TT ana An. 709, 636; 39 Barbour, 522; 2 R. La. 244. 

|| The city, under its purchase, got possession of ten 

acre lot seven, more than seventeen years ago; has 

ever since possessed and used it, holds it now, and 

proposes to hold it without paying for it. Such con- 

duct is flagrantly dishonest. It cannot be either sanc- 

tioned or tolerated. 
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versus 


E. H. Carter, Defendant in Error. 


Defendant in error instituted in State Court three 
suits against the City of Shreveport, which were duly 


City oF SHREVEPORT, Plaintiff in 2 
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1 removed to the Circuit Court and there consolidated. - 
Hh He sues for amount due him as holder of 26 coupon 
; bonds, each for $1000, issued to contractors for work 
1 done on streets and wharves, of four bonds issued for 


purchase price of real estate, and of two bonds issued 
to Mrs. M. Head, in consideration of a compromise 
concerning real estate made with her by the city. 
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THE PLEADINGS 


are similar to those in Holmes case, ante, p. „ so far 
as the 26 bonds issued to contractors are concerned. 
As to the four bonds issued for purchase price of real 
estate, and the two bonds issued to Mrs. Head in com- 
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promise of her rights to real estate, proper allegations 
are made setting forth cause of action. 


* STATEMENT OF FACTs. 


The Judge found facts as found in Holmes case, 
except as to the number of bonds held by Carter, ante, 
p. , and in addition found facts as to purchase of real 
estate as found in Crooks case, ante, p. „ and also 
with reference to bonds issued to Mrs. Head, found 
facts as follows: 

„Mrs. M. Head was owner and in possession of cer- 
“ tain lots situated in what is known as the batture of 
“‘ Shreveport, holding under a deed executed by the city. 
“On these lots Mrs. Head had buildings and improve- 
“ments. This batture, including Mrs. Head’s lots, 
as claimed by the Shreveport Town Company, the 
“ original owners of the territory known as Shreve- 
port, and it was also claimed by the city. A com- 
promise was effected January 21, 1871, by which it 
vas agreed that the batture should laid be off into lots, 
„with streets, alleys, etc.; that the lots should be sold 
lat public auction, the proceeds to be divided equally 

“ between the city and said company. That Mrs. 
„Head was to have certain other lots, and that she 
should retain possession of her property until the Ist 
„May, 1874, as a consideration for then giving up said 
property and removing therefrom the buildings and 
„improvements thereon, and also for her renunciation 
“ of her title to said lots. This agreement and com- 
„promise was made subject to Mrs. Head’s acceptance 
“of its terms, and the compromise was authorized 
“ and ratified by an Act of the Legislature of Louisi- 
“ ana, approved „A. D. 1871. 

Immediately after the compromise was so author- 
“ ized and ratified, the city desiring to have said bat- 
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“ ture sold at once, as a consideration for the imme- 
“ diate removal of Mrs. Head, and to get immediate 
“ possession of said lots, in pursuance of an ordinance 
“ legally adopted and promulgated, gave to Mrs. Head 
three of the ten year thousand dollar bonds of the 
“city. Mrs. Head thereupon gave to the city im- 
„ mediate possession, renounced her title, and removed 
“ said buildings. The batture was shortly afterwards 
sold, and the city received half of the proceeds of 
“the sale. Mrs. Head transferred these bonds before 
% maturity by delivery for value, and plaintiff (Carter) 
“acquired and holds two of them in due course of 
business.“ 


ARGUMENT. 


So far as Carter claims judgment for same cause 
of action as in Holmes case, the argument in that case 
applies. As to amount claimed for purchase price 
of real estate, the argument in Crooks case applies, 
and it applies also to the amount claimed to be due 
under compromise with Mrs. Head. That compro- 
mise was in effect a purchase of real estate by the 
city; it was fully executed on part of Mrs. Head, and 
resulted to the benefit of the citv. The city was ex- 
pressly authorized to purchase and hold real estate 
and also to make “any compromise, arbitration or 
transaction with regard thereto.” 


The judgments, rendered in Court a qua in favor 
of defendants in error, should be affirmed. 
espectfully submitted, 
A. H. LEONARD, 
LAND & LAND, 
- Of Counsel for Defendants in Error. 


APPENDIX. 


+ 
Acts LecisLaturE LovistaNna, SESSION 1839, p. 200. 
No. 67. An Act to incorporate the Town of 

Shreveport. 

SEcTION 1. Be it enacted, etc., That all the tract or 
portion of land situate in the Parish of Caddo, on 
the southwest bank of Red River, laid off and divided 
into lots by the Shreveport Company, and known as 
the reservation made by the Caddo Indians to Larkin 
Edwards, consisting of 640 acres, more or less, shall 
continue to be designated and known as the town of 
Shreveport, and that all the free white inhabitants 
of said town are hereby declared to be a body corpo- 
rate by the name and style of the Mayor and Trustees 
of the town of Shreveport, and by that name they and 
their successors shall be known in law and be capable 
of suing and being sued, and of defending in all courts 
and in all actions and matters whatever, and may 
have a.common seal and may alter and change same 
at their pleasure, and by the same name shall be ca- 
pable of holding and conveying any estate, real or 
personal, for the yise of said corporation and of erecting 
within said town public buildings for the use of same, 
provided such real estate shall be within the limits 
of said town. 

Sec. 2. There shall be for said town the following 
officers: a Mayor, four Trustees, a Treasurer, a Clerk, 
an Assessor, a Constable, who shall be collector of 
taxes, a Surveyor, and as many. other subordinate 
officers for preserving the peace and well ordering of 
the town as the Trustees thereof shall direct, who shall 
hold their office during one year. 
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Sec. 3. Provides for the annual election of five 
Trustees, one of whom shall be Mayor, and a town 
Treasurer. 

Sec. 4. That within one week after said election 
shall have been holden, the said Trustees shall hold a 
meeting at the Courthouse or some other public 
place in said town, and then elect by ballot and by a 
majority of votes one of their number to be Mayor,, 


who shall be commissioned by the Governor as Justice 


of the Peace within said town, whose duty it shall be 
to preside at their meetings, to sign all by-laws and or- 
dinances, to call a meeting of the Trustees whenever 
same shall be necessary, to sign all orders upon the 
Treasurer for the payment of money and all notes or 
other obligations binding the corporation, and to take 
care that all the by-laws and ordinances are faithfully 
executed. ‘ 

Sec. 5. Provides for the election of other officers 
by the Trustees. 

Sec. 6. That the Trustees, or a majority of them, 
one of whom shall be the Mayor, shall form a quorum 
for the transaction of business, shall meet at their 
own adjournment, shall have the power of raising 
money by direct tax, not exceeding $1000 in any one 
year, for the improvement and police of said town, 
shall have power from time to time to make such by- 
laws in writing not inconsistent with the Laws and 
Constitution of this State or of the United States, as 
they may deem proper in relation to public markets 
in said town, and relative to the streets, alleys and 
highways therein, draining, filling up, and keeping in 
order and improving the same, to nuisanees in gen- 
eral, relating to the town watch and patrol, to regu- 
late the assize of bread and meat within said town, 
and shall have the exclusive right to establish such 


49 


ferries across Red River, within the limits of said 
town, as they may deem expedient and to apply the 
revenues therefrom to the improvement of same, and 
to make such further regulations as may conduce to 
the good government and police of said town. 

The remaining Sections are not relevant to case. 


Act No. 190, Session 1850. Sratvutes LA., 1850, 
p. 200. 


Relative to the corporation, police and government 
of the Town of Shreveport. / 


SecTIOoN 1. Be it enacted, eic, That all the tract or 
portion of land situated in the Parish of Caddo on 
the southwest bank of Red River, laid off and divided 
into lots by the Shreveport Company, and known as 
the reservation made by the Caddo Indians to Larkin 
Edwards, consisting of six hundred and forty acres, 
more or less, shall continue to be designated and 
known as the town of Shreveport, and that all free 
white inhabitants of the said town of Shreveport are 
hereby declared to be a body corporate by the name 
and style of the Mayor and Trustees of the town of 
Shreveport, and by that name they and their succes- 
sors shall be henceforth known in law, shall be capa- 
ble of suing and being sued, defending and being 
defended, impleading and being impleaded in all 
courts and places whatsover and in any and all man- 
ner of causes and actions, shall be capable of acquir- 
ing, receiving, holding, farming, leasing or conveying 
any property, real or personal, of making any compro- 
mise, arbitration or transaction in regard thereto, 
shall have authority to adopt a common seal and the 
same at their pleasure to change or alter, to erect such 
public works and buildings for the use and advantage 
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of said town as they may find expedient; to give bonds 
and receive bonds, which shall be as effectual in law 
as other bonds given under the laws of this State, and 
also to lay and collect annually a direct tax on real 
estate, which tax shall be assessed on the freeholders, 
householders, landholders and slaveholders, and on 
slaves hired in the limits of the corporation, not to ex- 
ceed in any one year two thousand dollars, for the im- - 
‘provement, comfort and well regulation of the town. 

Sec. 2. Vests the municipal government ina Mayor, 
seven Trustees and a Treasurer, provides for their elec- 
tion, divides the town into wards, defines qualifications 
of voters, fixes time and place for holding elections, 
and the duration of the terms of office. 

Sec. 3. Provides that after two years wards may 
be changed by the Mayor and Trustees. 

Sec. 4. Powers and duties of Mayor. He it further 
enacted, etc., That the Mayor of the town shall be com- 
missioned by the Governor of the State as a Justice 
of the Peace, and shall have civil and criminal juris- 
‘diction within the corporate limits of the same as shall 
empower him to kear and determine on all complaints 
of breaches of the peace, and to punish misdemeanors, 
‘nuisances and any and all violations of the ordinances 
and laws during sessions and out of sessions, by fine, not 
to exceed fifty dollars in any one case, and by im- 
prisonment, not to exceed forty-eight hours in any 
one case; he shall preside at all meetings of the Trus- 
tees, but shall not be allowed to vote only when there 
is a tie, shall sign. all by-laws and ordinances, call meet- 
ings of the Trustees when same shall be necessary, sign 
all orders on the Treasurer for the payment of money, 
all executions, writs or demands directed to the town 
Constable or any of the other officers, and shall sign all 
notes or other obligations binding the corporation; he 
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shall order all elections by giving ten days’ notice in 
a newspaper published in said town, in which he 
shall designate the place or places where the election 
or eléctions shall be held, shall appoint commissioners 
in each ward to hold said elections, and shall take 
care that all the by-laws and ordinances are faithfully 
executed. 

Sec. 5. Provides for salary and fee of. Mayor. 

Secs. 6 and 7. How election shall he conducted, etc. 

Sec. 8. Be it further enacted, etc., That the Trustees 
or a majority of them, one of whom shall be the Mayor, 
shall form a quorum for the transacting of business, 
shall meet at their own adjournments, shall have 
power from time to time to enact and provide for the 
promulgation of such by-laws and ordinances not incon- 
sistent with the laws of the State and of the United States, 
as they may deem proper in relation to the public markets 
of said town, to the landings, streets, alleys and highways 
therein, and to the opening, widening, draining, filling up, 
keeping in order and improving the same, to nuisances: 
in general, to the town patrol, to the police of slaves 
and public houses and to the assize of bread and meat, 
and they shall have power generally to make all such 
other rules and regulations as may relate to the good 
ordering, government, improvement and police of the 
town. 

‘Sec. 11. Be further enacted, etc., That the Board of 
Trustees shall have power to levy and collect for the use 
‘of said town, in such apportionment as may appear to 
them just and equitable, a tax on the following descrip- 
tion of persons and property within said town, to-wit., 
special taxes, licenses on stores, wholesale and retail, 
-retailers of spirituous liquors, grog shops, restaurants, 
beer and wine shops, exhibitions, taverns, boarding ° 
houses, hawkers and peddlers, auctioneers, livery 
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stables, carriages of pleasure, wagons, carts and drays 
for hire, billiard tables, nine or ten pin alleys, ball 
rooms, theatres and shows of all and every description 
within the limits of said town, and they shall before 
exercising their business or trade take out a license au- 
thorizing same, after paying the Treasurer the amount 
of tax upon such trade or business by the Board of 


Trustées imposed. They shall further have power to - 


lay and collect, taxes upon all vessels, steamboats, 
keel boats, flatboats or any other craft moving within 
the limits of said town, or lying at the wharves or 
landings of said town, and all the wharves, streets, 
alleys and levees shall remain in the exclusive control 
of said Board. They shall further have power to tax 
all property, traders, all professions and all occupations 
now taxed by the State; provided that the tax levied 
on property, traders, professions and occupations sha I 
not exceed the State tax. 

The remaining Sections are not relevant, except the 
last, Section 25. That this Act shall be in force from 
and after the first Monday in May, 1850, and that all 
laws contrary to this Act shall be repealed from and 
after the Ist day of May, 1850. 


Act No. 232, Sesston 1853. Statutes 1853, p. 198. 


To amend the Ist Section of an Act entitled an 
Act relative to the corporation, police and government 
of the town of Shreveport, approved 18th March, 
1850: 

Section I. Be it enacted, ete., That section first of 
an Act entitled an Act relative to the corporation, 
police and government of the town of Shreveport, 
approved 18th March, 1850, be and is hereby amended 
and re-enacted so as to read as follows: That all the 
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tract, or parcel or portion of land, situate in the 
Parish of Caddo, on the southwest bank of Red River, 
laid off and divided into lots by the Shreveport Com- 
pany;' and known as the reservation made by the 
Caddo Indians to Larkin Edwards, consisting of six 
hundred and forty acres, more or less, shall continue 
to be designated and known as the town of Shreveport, 
and that all free white inhabitants of the said town of 
Shreveport are hereby declared to be a body corporate 
by the name and style of the Mayor and Trustees of 
the town of Shreveport, and by that name they and 
their successors shall be henceforth known in law; 
shall be capable of suing and being sued, defending 
and being defended, impleading and impleaded, in all 
courts and places whatsoever, and in any and all 
manner of causes and actions; shall be capable of 
acquiring, receiving, holding, farming, leasing or 
conveying any property, real or personal, of making 
any compromise, arbitration or transaction in regard 
thereto; shall have authority to adopt a common seal, 
and the same at their pleasure to change and alter, to 
erect such public works and buildings for the use and 
advantage of said town as they may find expedient; 
to give bonds and receive bonds, which shall be as 
effectual in law as other bonds given under the laws 
of this State; and also to tax and collect annually a 
direct tax on real estate, which tax shall be assessed 
on the freeholders, householders, landholders and 
slaveholders, and on slaves hired in the limits of the 
corporation for the improvement, comfort and well 
regulating of said town. 

Sec. 2. Be it enacted, etc., That this Act shall take 
effect from and after its passage. 

It will be observed, that by Act of 1850, the power to 
tar was limited to $2000 for any one year. The amend- 
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ment passed in 1853 consisted in omitting this limitation, 
leaving the Mayor and Trustees vested with power to levy 
and collect taxes to an unlimited amount. 


Act 156, Session 1859. Sratutes 1859, P. 120. 


Sec. 4 provides, that Mayor and Trustees are author- 
ized to acquire and hold property outside the corpor- 
ate limits of said town, to be used as hospitals, pest- 
houses and cemeteries, and to make and enforce 
ordinances for the government of same; to establish 
quarantine, etc. 

Sec. 5. Be it enacted, etc., That said Mayor and 
Trustees shall have power to have any of the streets 
of said town paved or macadamized, and the owners of 
property fronting on the streets so improved shall pay 
one-third of the cost of such improvement, etc. 


Act No. 146, Sesston or 1866. Sratutes 1866, p. 276. 


Section I. Be it enacted, etc., That the Mayor and 
Trustees of the town of Shreveport, in the Parish of 
Caddo, be and are hereby authorized to purchase and 
to hold in fee simple, real estate outside the corpora- 
tion for the use and benefit of the town. 


New CHArTeR Granted 1871. Acts 1871, p. 218. 

No. 98. An Act to incorporate the City of Shreve- 
port. 

SecTIoN 1. Be it enacted, eic., That all of that dis- 
trict of country contained within the following limits, 
to-wit: from where the half mile line running north 
through section thirty-five would strike if continued 
Cross Bayou on the north or west bank, thence south 
on said line to the centre of section two, thence east 
to the half mile corner of section six, township seven- 
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teen, range thirtcen west, thence north to the north- 
west corner of said section six, thence east on the 
township line to the east bank of Bayou Pierre, thence 
along said bayou across Red River, thence up east 
bank of Red River to a point opposite the north bank 
of Cross Bayou, thence across Red River to the north- 
west bank of Cross Bayou, thence up the north bank 
of said bayou to the point of starting, shall be in- 
cluded within the corporate limits of the City of 
Shreveport. 

Sec. 2. That the inhabitants of the City of Shreve- 
port, laid out as above, are hereby constituted and 
declared to be a corporation and body politic, in fact 
and law, by the name and style of the City of Shreve- 
port. 
Sec. 21. §3. Be it further enacted, That all the 
right, title and interest of the City of Shreveport to 
all lands, tenements, hereditaments, bridges, ferries, 
streets, roads, wharves, markets, stalls, levees and 
landing places, buildings, and other property of 
whatever description and wherever situated, and 
with all goods, chattels, moneys, effects, debts, 
dues, demands, bonds, obligations, judgments, liens, 
actions and rights of action, books, accounts and 
vouchers, be and they are hereby invested in the City 
of Shreveport, as incorporated by this act; provided that 
all the estates, income, funds or property of any de- 
scription now held in trust by said City of Shreve- 
port, or which shall have been specially pledged or 
affected by the payment of any debt, shall be held by 
the City of Shreveport under this act, upon and for the 
same uses, trusts, limits, limitations, charities and 
conditions as the same are now held, and all other in- 
debtedness or liabilities of the City of Shreveport, whether 
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in the form of bonds, notes, interest coupons, cask, war- 
rants or any other spectes of obligations whatever, shall 
be assumed and paid by the City of Shreveport, as con- 
stituted and incorporated by this act, and the said city is 
declared liable therefor; and upon the organization of 
the Council of the City of Shreveport, as constituted 
and incorporated by this Act, all the powers, rights, 
privileges and immunities possessed and enjoyed by 
the Mayor and Trustees of the City of Shreveport, as 
at present constituted, shall cease and terminate and 
be vested in the City of Shreveport, as es by 
this Act. 
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month, in the year of our Lord one 


E. TENNESSER, VIRGINIA & GEORGIA R. X CO. VB. 8. T. CO. 


1 Caption of Term. 


May Term, A. D. 1844. 


At a circuit of the United States for the middle district of Ala- 
bama, in the fifth judicial circuit, begun and holden at —— 
Alabama, on the Monday in May, it the fifth day of 

th eight hundred 


— 

nt: The Honorable John Bruce, judge of the district court 
of the United States for the State of Alabama, sitting as circuit 
udge ; Of Rage fen Fy = United States attorney; J. W. 

1 ick, Esq., clerk, and Paul Strobach. Esq., United ar- 
shal, “by whom ‘the court was duly opened at 1 o'clock M. The fol- 


lowing proceedings were had : 
Transcript from Dallas Co. Probate Court. 


Tue Srate oF AtaBama, Dallas County: 


At a term of the probate court in and for the county of Dallas, 
in the State of — Oe aS eee 


county in the ci Selma, in said county and State, on —— 
the 29th day of in F 
hundred — eighty-four (1884), the Honorable Pleasant G. Wood. 


the judge of said court, being t and presiding, the proceedi 
— seule emote — * 


Tue SouTHERN TELEGRAPH COMPANY 


v8. 
2 Tue East TENNESSEE, VIRGINIA AND Grone RalLRoaD 
CoMPANY. 


On this the 29th day of March, 1884, came the Southern Tel 
Company, a corporation under the laws of the State of New York, 
by its attorneys, Gunter & Blakey and Semple and Son, and filed in 
= court its petition, which is in writing and under oath, and is as 

Ws: 


To the Hon. P. — — the probate court of the county of 
Dallas and State of Alabam 


The petition of the — Telegraph Company showeth unto 
our honor— | 
Ist. That your petitioner is a — 2 ration duly incorporuted under 
the laws of the of New York, „with power to construct and 


— — — lines, and is the owner of telegraph lines running 
2 That | in the prosecution of its business of erecting and oper- 


ati —— — semmw „ 
to erect and operate a line of telegra Mon ery, Alabama 
via Selma, Alabama, to Meridia® in the State te for] Misissippi, and 


that the route ae Os line of a certain railroad, known as the 
n . 
1—1 


2 


point where said railroad crosses the line dividing the States of Ala- 

bama and Mississippi is the most suitable, convenient, and 

3 roper, and is necessary for its business, and that said Ala- 
— Central railroad extends into the county of Dallas. 

3. That a certain corporation, known as the East Tennessee, Vir- 

inia and Georgia Railroad Company, controls and operates the 

fine of said road, known as the Alabama Central railroad, and in 
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the belief of the petitioner isthe owner of said railroad, and of the = 


of way on which the same is constructed, which is of varying width, 
and not less than fifty feet on each side of said railroad track for the 
whole of its length. That your petitioner proposes to extend its 
line of telegraph along said railroad on the right of way thereof. 

4. That said East Tennessee, Virginia and Georgia Railroad Com- 


Ey‘ a foreign corporation doing business in the State of Ala- 


having its principal business office at Selma, Alabama, and 
John M. Bridges is the superintendent of said railroad, with his 
office at Selma, Ala. 

5. That all the eas-ment privilege or other right sought or claimed 
by — petitioner in, over, or upon the said right of way of said rail- 
road is the right of way of and for the planting, preparing, and pres- 
ervation of its telegraph poles and wires on said right of way, and 
on the bridges and ftrussels of said railroad, and for the erection 

and occupation of offices at suitable distances for the accom- 
4 modation of the public, and to construct, maintain, and 

operate its lines of telegraph along said railroad, and al 
and on said right of way, so as not to obstruct or hinder the usua 
— on said railroad or to interfere with its enjoyment of its right 
of way. : 

6. That your petitioner has made application to said East Ten- 
nessee, Virginia and Georgia Rail Company, and proposed to 
contract and with it for the use, eas-ment, and other rights 
claimed above, but it refused to contract with petitioner for the same, 
and your petitioner cannot obtain the same by contract. 

7. That said railroad is u post road under the laws of the United 
States, and your petitioner has complied with all the requirements 
of the laws of the United States in regard to telegraph companies 


— or proposing to operate their lines of telegraph along post 
roa 


The premises considered, your petitioner prays your honor to take 
jurisdiction of the subject-matter of this petition, and to make all 
needful orders in the premises; that notice be posted and served on 
‘said East Tennessee, Virginia and Georgia railroad, as required by 
law, and that such steps be taken, pursuant to the statutes 
constitution of this State, as that such eas-ment, use, privilege, and 

other rights above claimed be condemned for the use of your 
5 petitioner for the purposes aforesaid, on its making adequate 
and just compensation therefor. | 

And, as in duty bound, your petitioner will ever pray, &c. 

GUNTER AND BLAKEY, 
SEMPLE anp SON, 
Alt r for Petitioner. 


— — 2 a 


— — 


to come before this court on the tenth day of April, 1884, at ten 
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Strate oF ALABAMA, Montgomery County : 


Personally a red before me, F. C. Randolph, judge of probate 
in and for — T. D. Semple, who is — to me, and who, 
being duly sworn, deposes and says that he has been inſormed that 
the facts stated in the foregoing petition are true, and that he be- 
lieves-them to be true. That no officer or agent of petitioner is at 
this time within such reasonable distance as to be able to swear to 
this petition, except affiant, who is one of the attorneys of petitioner, 
and is authorized to make this affidavit and prosecute. this pro- 


ceeding. 
T. D. SEMPLE. 


Sworn to and subscribed before me, 24th day of March. 1884. 
F. C. RANDOLPH, 


Judge of Probate, Montgomery County. 


- In the Probate Court of Dallas Co., Ala. 
THe SouTHEeRN TELEGRAPH Co. 


v8. 
Tue E. T., V. & G. Ratt R. Co. 


The plaintiff being a non-resident corporation, we acknowl- 
6 edge ourselves security for costs in this case. 
W. A. GUNTER. 
D. T. BLAKEY. 
SEMPLE & SON. 


It is therefore ordered, adjudged and decreed by the court, that 
Thursday, the tenth day of April, 1884, be, agd the same is hereby, 
appointed for hearing said petition. 

t is further ordered, adjudged, and decreed by the court that a 
monition or notice from the judge of this court of the filing of said’ 
petition, and of the purport in general terms thereof, and of the day 

inted by the court for hearing said petition be posted by the 

riff of Dallas county in some conspicuous place upon the right 

of way of the railroad in Dallas county, described in said petition, 

and that was formerly known as the Alabama Central railroad, and 

that is now owned and controlled and operated by the said East Ten- 

nessee, Virginia and Georgia Railroad Company, ten days before the 
day appointed for the hearing of said petition. 

f is further ordered, adjudged, and decreed by the court that a 
notice of the filing of said petition, in general terms, and of the day 
appointed by the court for hearing said petition, to be issued by the 
judge of this court, be served upon the said East Tennessee, 
Vi inia and Georgia Railroad Company by the sheriff of 
Dallas county ten days before the day appointed for the 
hearing of said petition. 

And it is further ordered, adjudged, and decreed by the court, 
that the sheriff of Dallas county be directed to summon and cause 


7 
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o’clock a. m., twenty-four men, competent jurors under the law, and 
drawn by the judge of this court under the law, from whom a ju 
of good and lawful men may be empannelled and sworn in this 
case 8 


7 


And now, on this the 29th day of March, 1884, the follo — 
notice in writing was issued by the judge of this court to the sai 
East Tennessee, Virginia and Georgia Railroad Company and 
aced in the hands of the sheriff of this county, to be served by 
im upon the said East Tennessee, Virginia and Georgia Railroad 
Company : 


Srate or ALaBama, Dallas County: 
Probate Court. 


To the sheriff of said county: 


Whereas the “Southern Telegraph Company » has this day filed 
in this court its petition, duly sworn to, as follows: 


Srate oF ALABAMA, Dallas County: 
Probate Court. 


To the Hon. P. G. Wood, judge of the probate court of Dallas 

county, State of Alabama: 

Your petitioner, the “Southern Telegraph Company,” showeth 
unto your hondr— 

- 1st. That your petitioner is a corporation duly incorporated 

8 under the laws of the State of New York, with power to con- 
i struct and operate telegraph lines running through several 

tes. 

2nd. That in the prosecution of its business in erecting and op- 
erating telegraph lines it has become important and to 
it to erect and operate a line of telegraph from Montgomery, Ala., 
via Selma, Ala., to Meridian, Mississippi, and that the route al 
the line of a certain railroad, known as the Alabama Central rail- 
road, from Selma, in the county of Dallas, to the point where said 
railroad crosses the line dividing the States of Alabama and Mis- 
—— the most suitable, convenient, and proper, and is neces- 
sary 


its business, and that said Alabama Central railroad ex- 
tends into the county of Dallas. } 
3rd. That a certain€ corporation, known as the East Tennessee, 
Virginia and Georgia Railroad Company, controls and operates the 
line of railroad known as the Alabama Central railroad, and in the 
belief of petitioner is the owner of said railroad, and of the right 
‘of way on which the same is constructed, which is of varying width, 
but not less than fifty feet on each side of said railroad track for the 
whole of the length ; that — petitioner proposes to extend its line 
of ph along said railroad on the right of way thereof. 
4th. That said East Tennessee, Virginia and Georgia Railroad 
Company is a foreign corporation doing business in the State of 


VS. THE SOUTHERN TELEGRAPH CO. 5 


Alabama, and John M. 2 — —— said · 

9 railroad, with his office in Selma, Alabama 
5th. That the easement privilege or other right sought or 
claimed by your petitioner in, over, or upon said right of way of said 
railroad is the right of way of and for planting, preper and 
preservation of its te ph poles and wires on sai ht of way, 
and on the bridges and trestles of said railroad, and for the erection 
and occupation of offices at suitable distances for the accommodation 
of the public, and to construct, maintain, and operate its lines of 
telegraph along said railroad, and along and on said right of way, 
so as not to obstruct or hinder the usual travel over said railroad or 

to interfere with its enjoyment of its right of way. 
6th. That your petitioner has made application to said East Ten- 
nessee, Virginia and Georgia Railroad pany, and proposed to 
contract and agree with it for the use, easement, and other rights 
claimed above, but it refused to contract with iti for the 

same, and your petitioner cannot obtain the same by contract. 

7th. That said railroad is a post road under the laws of the United 
States, and your petitioner has complied with all the requirements 
of the laws of the United States in F 
operating or preparing to operate their lines of telegraph along post 


1 = premises — your — — your — 
1 to take jurisdiction e subject-matter is petition, 

to make all needful orders in the premises; thet notice be 
posted and served on said East Tennessee, Virginia and Georgia 
railroad, as required by law, and that such steps be taken, pursuant 
to the statutes and constitution of this State, as that said easement, 
use, privilege, and other rights above claimed be condemned for the 
use of your petitioner for Purposes aforesaid, on its making ade- 


quate and just ey mee pee erefor. 
And, as in duty bound, your petitioner will ever pray: &c. 
GUNTER & BLAKEY, 
SEMPLE & SON, 
Att’ys. 


You are therefore commanded to monish and cite peremptoril 
and personally the East Tennessee, Virginia and Georgi Railroad 
Company to appear before this court on the 10th day of April, 1884, 
then and there to show cause, if any there be, why the prayer of 
said petition should not be granted ; and have you then and 
this writ, with your return as to how you have executed the same. 
Given under my hand on this the 29th March, 1884. 
P. G. WOOD, 


Judge of Probate, Dallas Co. 


Executed March 3lst, 1884, by leaving copy of the within notice 
witt John M. Bridges, sup’t of the E. T., Va. & Ga. R. R. Co. 
11 W. J. ROUNTREE, SNN 


oS = 8 r 1 . 
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The sheriff’s return on this paper was filed in court at twenty 


minutes after ten o’clock a. m. on April 10th, 18 84. 
P. G. WOOD, 
Probate Judge. 


And on the 29th day of March, 1884, the following monition, in 
writing, was issued by the judge of this court and placed in the 
hands of the sheriff of this county, to be by him posted upon the 
said right of of way of the said Alabama Central Railroad Company 
in this county : 


Jo the East Tennessee, Virginia and Georgia Railroad Company, 


and to John M. Bridges, superintendent or managing agent for 


said company, and to all others whom it may concern : 


You are hereby notified and admonished that on this day the 
Southern Telegraph Company, a corporation duly incorporated un- 
der the laws of the State of New York, filed a petition, duly sworn 
to, to the probate court of Dallas county, wherein it sets out that it 
is a corporation with power to construct and operate telegraph lines, 
and is engaged in constructing a tel h line from Montgomery, 
Alabama, to Meridian, in the State o issippi, and that it is im- 

rtant to their business and necessary to erect a telegraph 

12 ine along the line of the Alabama Central railroad, which 

is owned and operated by the East Tennessee, Virginia and 
Georgia Railroad Company). 

That said line is most suitable for its business; that the said 
Southern Telegraph Company has endeavored to contract with the 
said East Tennessee, Virginia and Georgia Railroad Company for 
the right of way for it to erect its poles, wires, and offices upon the 
right of way of said railroad, but are unable to contract with said 
company for said 3 and prays that the said probate court 
of Dallas county will take jurisdiction of said matter and make 
such orders as are proper and necessary under the laws and consti- 


tution of Alabama to condemn the said righ: of way of said rail- 


road company to the extent necessary for petitioner's use, for the 


2 — above set forth. 
ou are further notified that the subject-matter of said petition 
will be called up for a hearing on the tenth day of April, 1884, at a 
term of the court of probate of Dallas county, Alabama, to be held 
on said day, at the place of holding the same, where and when you 
are notified to appear and show cause, if any there be, why the 
prayer of said petition shall not be granted. 

Given under my hand, on this the 29th day of March, 1884. 

. P. G. WOOD, 

Judge of the Probate Court of Dallas County, Alabama. 


13 Received in office, this 29 day of March, 1884. 
W. J. ROUNTREE, & f. 


Executed the within monition this 29th day of March, 1884, by 
posting a copy within thirty feet of the center of the track of the 
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E. T., Va. & Ga. R. R., on a building owned and used by said com- 
pany as a we re — of said company, at the foot of Broad street, 


in the city of Selma, Dallas county. 
W. J. ROUNTREE, Sh’f. 


Sheriffs return, above made, was filed in this court at twenty min- 
utes after ten o’clock a. m., on April 10th, 1884. 
P. G. WOOD, Probate Judge. 


And on this, the 29th day of March, 1884, the judge of the said 
probate court issued an order to the sheriff of as county, com- 
manding him to summon a jury for the trial of the said cause, be- 
tween the said The Southern Telegraph Company and the Eust 
Tennessee, Virginia and Georgia Railroad Company, which said 
order is as follows: 


In the Probate Court of said County. 


THE Strate oF ALABAMA, Dallas County: 
THE SouTHERN TELEGRAPH CoMPANY 


vs. 
. Tre East Tennessez, VIRGINIA AND.GrEorGIA Ra NOA D ComPaANy. 


To the sheriff of Dallas county, Greeting: 


14 You are hereby commanded to summon, and cause to come 
before r court of said county, on Thursday, the 10th 


day of April, 1884, at eleven o'clock a. m., the following-named per- 
sons, to wit: 
Names. Residence. Oveupation 

1. John J. Terry—- Ponces Clerk. 

2. James Davis ———- Martins Clerk. 

3. O. E. Boggs -- Plantersville Farmer. 

4. A. L. — caine . — Clerk. 

5. Daniel Partridge City Banker. 

6. John H. Martin Plantersville Farmer. 

L 1 — Clerk 

8. Sneed Mays Martins Farmer. 

9. Isaac Black- . Merchant. 
10. E. J. Mel ve Carlowville - Miller. 
11. T. E Becton King's. . Farmer. 
12. Willie Etrider Summerſield . Farmer. 
13. R. E Madr er Marion Junction Farmer. 


Philip Milhaus Martins Farmer. 
. James Mullen Valley Creek Farmer. 
. A. J. Brozelton City ...-..-...---- Printer. 
— EF Farmer. 


14 

15 

16 

17 

18. : 
19. Moritz Seigel .............-. Browns Merchant. 
1 Peter M. Blunt Orrville . Farmer. 
22. 
23 
24. 


a IE r Burnsville ____ .._. Farmer. 
oe -City......-....... Clerk. 
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From whom a jury of good and lawful men shall be empanneled 
ce and sworn, — — the direction of the court, shall well en- 
4 quire and true assessment make of the damages and compen- 
15 sation which the said East Tennessee, Virginia and Georgia 

Railroad Company shall be entitled to have for the appropri- 
ation of so much of the right of way of the Alabama Central rail- 
road, as may be — to the use of the said Southern Telegraph 
Company, as claimed and set out in its petition filed in above-stated 
cause on this day. 

Witness my hand this 29th day of March, 1884. 

P. G. WOOD, 
Judge of the Probate Court of Dallas County. - 


And on the 10th day of April, 1884, the sheriff of Dallas county 
returned to the said probate court the said order, with his endorse- 
ment thereon, which endorsement is as follows: 


a Executed April 8th, 1884, by suinmoning each of the within- 
named persons, except John J. Terry, E. J. McIver, and F. I. Bec- 
ton, not found. W. J. Rountree, sheriff.” 


And now on the 10th day of April, 1884, comes the said East 
Tennessee, Virginia and Georgia Railroad Company, by Pettus and 
Dawon & Gaylord B. Clark, its attorneys, and files in this court its 
intervention, exceptions, answer, petition, and bond for the removal 
of this cause into the circuit court of the United States in and for 
— — district of Alabama, all of which are in writing, and are 
as follows: 


In the Probate Court of Dallas County, Alabama. 


16 In re proceedings of condemnation for right of way along the 
Alabama Central railroad and East Tennessee, Virginia and 
Georgia railroad, between Selma and the Mississippi State line, on 
the petition of the Southern Telegraph Company, claiming to be 

a corporation of the State of New York. 


Now comes the East Tennessee, Virginia and Georgia Railroad 
Company, a corporation of the Stute of Tennessee, and pursuant to 
the law and obedience to the citation issued out of this honorable 
court, on, to wit, the 20th day of March, 1884, appears to show cause 
why the prayer of said petition should not be granted, and now in- 
tervenes for its interest in the property mentioned in the petition, 
and here shows to the court that your intervenor, the said East 
Tennessee, Virginia and Georgia Railroad Company, is a corpora- 
tion of the Stete of Tennessee, and now owns, controls, and is in 
possession of and operating the line of railroad formerly known as 
the Alabama Central railroad, being the same mentioned in third 

h of said petition. 3 

Your intervenor also owns, and is in possession of the right of 
way on which said railroad is constructed, which right of way is of 
varying width, being generally fifty feet on each side of the central 
line of said — but in many places being only twenty-five 


= oe 
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feet in width on each side of the centre line of its said railroad 

track, which said property is of great value, and the part 
17 thereof or interest therein sought to be condemned, is of 

great value, viz., of the value of twelve thousand dollars, 
which said sum of twelve thousand dollars intervenor claims as the 
proper measure of compensation and damages which it should 
receive.for any ex-ap-ropriation of any of said property, or any use, 
right, or eas- ment therein, as prayed in said petition, if the prayer of 
suid petition shall be allowed. 

And now, having duly intervened and propounded its interest in 
and to the property mentioned in said petition, intervenor, the said 
East Tennessee, Virginia and Georgia Railroad Company, demurs 
and excepts to the said petition and proceedings therein, upon the 


followin “apace 

First. 7 e said petition fails to show that petitioner is a telegraph 
company chartered or incorporated by the State of Alabama or 
any other State. 

nd. Said petition fails to show that petitioner is a telegraph 
company, chartered by this or any other State, with rights under its 
charter to construct, maintain, and operate lines of telegraph within 
the State of Alabama. 

Third. The said petition fails to describe with sufficient certainty 

and particularity the parcel or parcels of land or franchise 
18 or eas-ments, and which the way, privileges, eas-ment, or right 
of use is claimed. 

Fourth. The said petition fails to describe with sufficient certainty 
and particularity the privilege, right, way, or use claimed and sought 
to be condemned. 

Fifth. The said petition fails to show with sufficient certainty the 
particular portion of intervenor’s property, which the petitioners 
wishes for the planting of its poles and the stringing of its wires, or 
for the erection of its offices, and fails to show the dimensions and 
amount of said property so to be taken and used, or the number 
and location of its offices to be constructed. 

Sixth. Said petitioner fails to show any right in petitioner to con- 
struct or maintain its said lines or offices on the bridges, tressels, or 
other structures of this intervenor. 

Seventh. Said petitioner fails to show with sufficient certainty 
how its wires, poles, or other structures are to be placed upon or 
attached to the bridges and tressels which it seeks to condemn, and 
fails to show how many of such poles and wires it seeks to condemn 
an eas-ment for, and fails to show the part of such bridges and tres- 
sels which it seeks to so condemn to its uses. 

Eighth. Said petition fails to show that petitioner has suf- 
19 _ ficiently complied to the laws of Alabama to entitle it to the 
consideration prayed in its petition. 

Ninth. Said petition fails to show that petitioner has the right to 
do the telegraph business in this State for which it seeks to condemn 
the property in said petition which is sought to be appropriated. 

Tenth. Said petition fails to show any effort on the part of peti- 
tioner 2 or contract with this intervenor ſor any particular 


- 
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right or eas-ment, and any particular and defined Property of inter- 
venor, and fails to show any refusal on the part of this intervenor to 
agree or contract with petitioner for the granting of any particular 
rights or eas-ment in any defined portion of its property. 

eventh. Said petition fails to show any offer or effort on the part 
of petitioner to purchase from this intervenor any particular use, 


ight, property, or eas-ment in the property deseri in the peti- 
tion : 


Twelfth. Said petition fails to show and allege the necessary facts 
to give this court jurisdiction of the subject-matter, and to grant the 
prayer thereof. . 

hirteenth. Said petition fails to sufficiently set forth all the use, 

eas-ment, privilege, or other right claimed in said property of 

20 this intervenor, and that the same has been surveyed, laid off, 
and otherwise specifically defined. 

And the East Tennessee, Virginia and Georgia Railroad Company, 
without waiving its demurrer and exceptions, but insisting on the 
same, in answer to the said petition, says: 

Respondent says that it has no information or knowledge as to 
whether or not petitioner is a corporation, duly incorporated under 
the laws of New York, with power to construct, maintain, and op- 
erate lines of telegraph as alleged, and requires strict proof thereof. 

ndent has no knowledge or information as to whether or 
not petitioner is the owner and operator of telegraph lines running 
through scveral States, and requires strict proof thereof. 
2. Respondent admits that it is the owner of the railroad and 
right of way mentioned in the third paragraph of the petition, but 
denies that its right of way is not less than fifty feet on each side of 
said railroad track, and alleges the truth to be that at many places 
on said railroad its said right of way did not exceed twenty-five feet 
on each side of said track. 

3. Respondent has no knowledge, information, or belief as to 
whether or not petitioner has fully complied with the require- 
ments — — of the United States, and requires striet proof 

thereof. - 
21 Wherefore, having fully answered, petitioner prays that 
the said petition may be denied, and dismissed at the costs of 


the petitioner. 
PETTUS & DAWSON 
& GAYLORD B. CLARK, 
- Ait ys for the East Tenn., Va. & Ga. R. R. Co. 
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Petition for Removal to the Oircuit Court of the United States in and for 
the Middle Division of Alabama. : 


In the Probate Court for Dallas County, State of Alabama. 


In the matter of the petition of the Southern Telegraph Company 
for condemnation of right of way of the Alabama Central rail- 
road from Selma, Ala., to the Mississippi State line, for telegraph 
purposes, now in possession of and controlled by the East Ten- 
nessee, Virginia and Georgia Railroad Co. 


To the said probate court, and to the Hon. P. G. Wood, judge pre- 

siding therein : . 

Your petitioner respectfully shows to this honorable court that 
the matter and the amount in dispute in the above-entitled cause 
: — exceeds, exclusive of costs, the sum or value of five hundred 

ollars. 

That the controversy in said suit, which is a civil suit at 
22 la, is wholly between citizens of different States, and that 
the petitioner was at the time of the commencement of this 
suit and still is a citizen of the State of Tennessee, and is the sole 
intervenors and party respondent in said cause, and that the South- 
ern 2 Company was then and still is a citizen of the State 
of New York, and that the controversy in said suit is wholly be 
tween your petitioner, the East Tennessee, Virginia and Georgia rail- 

road, and the said Southern Telegraph Company. 

And your petitioner offers herewith a bond, with good and suf- 
ficient surety, for its entering in said circuit court of the United 
States on the first day of its next session a copy of the records in 
this suit, and for paying all costs that may be awarded if said circuit 
court shall hold that this suit was wrongfully and improperly re- 
manded thereto. 

And it prays this honorable court to proceed no further herein, 
except to make the order of removal required by law, and to 
the said surety and bond, and to cause the said record herein to 
removed into the said circuit court of the United States in and for 
the middle district of Alabama. 

And it will ever pray. 

PETTUS & DAWSON 
axnp GAYLORD B. CLARK, 
Attorney for the Petitioners, the East Tenn., Va. & Ga. R. R. Co. 


23 Filed April 10th, 1884, at a quarter nine o'clock a. m. 
P. G. WOOD, Probate Judge. 


In the Probate Court for Dallas County, State of Alabama. 


Know all men by these presents that the East Tennesssee, Vir- 
inia and Georgia railroad, as principal, and Chas. A. Garland and 
John C. Graham, as sureties, are held and firmly bound unto the 
said telegraph company in the penal sum of five hundred dollars, 
the payment whereof, well and truly to be made, unto the said South- 
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ern Tel Company, its successors and assigns, we bind our- 
selves, — — brn ta and assigns, jointly and severally, 
firmly by these presents. Yet upon these conditions: The said 
East Tennessee, Virginia and Georgia Railroad Company having 
3 the probate court of Dallas county and State of Alabama 

r the removal of a certain cause therein pending, wherein the 
Southern Telegraph Company is petitioner and the Tennessee, 
Virginia & Georgia railroad is intervenor and respondent, to the 
circuit court of the United States in and for the middle district of 
Alabama : : 

Now if the said East Tennessee, Virginia and Georgia railroad 
shall enter in the said circuit court of the United States on the first 
day of its next session a copy of the record in said suit, and shall 

well and truly pay all costs that may be awarded by said 
24 circuit court of the United States if said court shall hold that 

said suit was wrongfully and improperly removed thereto, 
then this obligation to be void ; otherwise to be and remain in full 
force and effect. 

Witness our hands and seals, this 9th day of April, A. D. 1884. 

EAST TENNESSEE, VIRGINIA anp 
. GA. R. R. CO., 
By N. H. R. DAWSON, At y in Fuci. 
CHARLES A. GARLAND. 
JNO. C. GRAHAM. 


Filed April 10th, 1884, at a quarter past nine o'clock a. m. 
P. G. WOOD, Probate Judge. 


And now, on the tenth day of April, 1884, comes the said South- 
ern Telegraph Company, by Gunter & Blakey and Semple and Son, 
its attorneys, and files in court an amendment to its original peti- 
tion, which amendment is in writing, and is as follows: 


Inre petition of Southern Telegraph Company to condemn right of 
way on the right of way of E. T., Va. and Ga. R. R. 


To the Hon. P. G. Wood, judge of the probate court of Dallas 
county : 


Your petitioners, the Southern Telegraph Company, prays to 
amend its petition heretofore filed in the above stated matter by in- 
serting· in the fifth paragraph thereof, after the words “the planting, 

preparing, and preservation of its telegraph poles and wires,” 
25 the words “on the north side of said rail track, and from 
_ 20 to 50 feet from the center thereof;” and by further in- 
serting in said same paragraph, after the words “ maintain and o 
rate its lines of telegraph,” the words “ consisting of one set of tele- 
graph poles sustaining two or more wires.” 
GUNTER & BLAKEY, 
SEMPLE & SON, 
Att’ys for Petitioners. 
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Strate or ALABAMA, Dallas County: 


Before me, P. G. Wood, judge of probate of said county, David F. 
Blakey, who is known to me, and who being duly sworn, deposes 
and says: That the facts stated in the foregoing amended petition 
are true to the best of his knowledge, information, and belief, and 
that he. is one of the attorneys for petitioners, and has the right to 


make this affidavit. 
DAVID F. BLAKEY. 


Sworn to and subscribed before me April 10th, 1884. - 
P. G. WOOD, Probate Judge. 


Filed April 10th, 1884, at three minutes before ten o’clock in the 
forenoon. 
P. G. WOOD, Probate Judge. 


And now, on the 10th day of April, 1884, comes the said Southern 
Telegraph Company, by Gunter and Blakey and Semple and 
26 Son, its attorneys, and files in this court its answer to the 
petition of the Tennessee, Virginia and Georgia Railroad 
Company for the removal into the United States circuit court for the 
middle district of Alabama of the case of the said telegraph com- 
pany against the said railroad company, for the condemnation of 
the right of way over the right of way of said railroad company ; 
said answer is in writing and is as follows: 


In the Probate, Court of Dallas County, Alabama. 


In re petition of Southern Telegraph Company to condemn right 
of way over the right of way of the E. T., Va. & Ga. Railroad Com- 
pany’s railroad, known and called the Alabama Central Railroad. 


The answer of the petitioner in said original cause to ———— | 
filed by the intervenor, the East Tennessee, Virginia and Georgia 
Railroad Company, for the removal of said cause to the circuit court 
of the United States for the middle district of Alabama. 

The said Southern Telegraph Company for answer to said petition, 
and by way of plea, saith that the amount in dispute in the said 
cause does not, exclusive of costs, exceed the sum or value of five 
hundred dollars, but in truth and fact is not of greater value than 


one hundred dollars. 
GUNTER & BLAKEY, 
SEMPLE & SON, 
Att’ys for Petitioner, The Southern Telegraph C. 


27 Filed April 10th, 1884, at 25 minutes past ten o’clock in 
forenoon. 
P. G. WOOD, Probate Judge. 


And now, on this the tenth day of April, 1884, the court having 
considered the said petition of the intervenor, the East Tennessee, 
Virginia, Georgia Railroad Company, to remove the said suit into the 


14 THE EAST TENNESSEE, VIRGINIA & GEORGIA R. R. CO. 


circuit court of the United States for the middle division ot tho 
State of Alabama, and having heard argument thereon by the at- 
torneys of the original petitioner and the intervenor, and being of 
opinion that the said bond of the intervenor filed with its petition 
is and sufficient, and that the said intervenor has the right 
under the United States statutes in such case made and provided to 
remove the said cause into the said United States cireuit court for 
the middle division of Alabama: 

It is therefore ordered, adjudged, and decreed by the court that 
said cause for the condemnation of the right of way, prayed for in 
said original petition of the Southern Telegraph Company against 
the East Tennessee, Virginia and Georgia Railroad Cempany be, and 
the same is hereby, removed out of this court into the circuit court 
of the United States for the middle district of Alabama. 


28 Cost Bill. 
Notice to E. T., Va. & Ga. R. R. Co., served on bridges 75 
2 8. 2 2 posted on premises 75 
4 sheriff to summon jury — labile 75 
Drawing jury- 5 4 00 
Affidavit of Blakey to answer — 25 
1} day on trial... ....-.---....~..-~.-... ---..------ 3 00 
Recording proceedings------..........--....-..------ 8 44 
Total for probate judge 17 94 
Sheriff’s fees : 
i — 1 30 
1 —— cnn e 56 30 
Total costs in probate court. 575 54 


Tux STATE OF ALABAMA, Dallas County : 


I, Pleasant G. Wood, judge of the probate court in and for the 
county and State aforesaid, hereby certify that the preceding pages, 
numbered from one to forty-three(43), both included, contain a full, 
true, and correct transcript of the proceedings and rs in the 
case of the Southern Telegraph Company against the East Ten- 
nessee, Virginia and — Railroad Company, in the said probate 
court, as the said p ngs and papers appear of record and on 
file in my office, as the judge of the said court. 

And I further certify, that the costs of the said case in the said 

probate court amounts to the sum of seventy-five and 3% dollars, 
as is shown by the bill of costs on the next preceding page. 

29 Given under my hand, on this the 3rd — of Ma , 1884. 
P. G. WOOD, Probate Judge. 


Filed in open court, this 5th day of Mav, 1884. 
J. W. DIMMICK, Clerk. 
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Order to File Transcript. . 
Monpay, May 5th, 1884. 
THE SouTHERN TELEGRAPH CoMPANY \ 
453 


v8. 
East Txxx., VA. & Ga. Rattroap Company. 


3 

Comes the defendant by attorney, and by leave of the court first 
had and obtained, files a transcript of the record and proceedings in 
this cause from the probate court of Dallas county, which is done in 
open court. | 


Order on Motions & to File Amend’t to Petition. 
3 SaTurDAY, May 31, 1884. 
Tne SouTHern TELEGRAPH CoMPANY 


v8. 
Tue East Txxx., Va. ann Ga. R. R. Company. 


This cause came on to be heard this day upon motions filed by 
the defendant to quash the motion in this cause, and also to quash 
the sheriff's return thereon ; and the same having been fully 
30 argued by counsel and considered by the court, are overruled 
and denied, to which ruling the defendant excepts. There- 
upon the defendant moved the court to strike from the file the 
amendment to the petition, filed in the probate court of Dallas 
county, Alabama, after the petition for removal to this court was 
filed, which motion was granted and leave given the plaintiff to file 
amendment to petition here, and further hearing of the cause post- 
poned untii the fourth Monday in June. 


Amendment to Petition. 


In the Circuit Court of the United States for the Middle District of 
Alabama and 5th Judicial Circuit. 


SouTHERN TELEGRAPH CoMPANY 


hu 453. 


ru. ö No. 453. 
East TENN., Va. anp Ga. R. R. Company. 


In re petition of Southern Tel h Company to condemn right of 
my Ay the right of way of East Tennessee, Virginia and Georgia 
R. R. Company. 

To the Hon. John Bruce, judge of the circuit court of the United 
States for the middle district of Alabama: | 


Your petitioner, the Southern Tel h Company, prays to. 
amend its petition, heretofore filed im the above-stated — by 
striking out all the words in the 5th paragraph, beginning after the 
word “ preservation,” of the 7th line of sai ragraph, and inserting 

e following words: “Of one set of telegraph poles at suit- 
31 able distances, sustaining two or more wires, on the said ri 
of way, and on the side thereof, and twenty feet from 
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16 
the outside rail of said railroad from the Mississippi line, where said 
railroad enters the said State of Mississippi, to and into the city of 
Selma, Alabama, to the point of junction of said railroad, with the 
Western railroad of —— and to construct, maintain, and o 
rate its lines of telegraph along and on said right of way as aforesaid, 


so as nct to obstruct or hinder the operation of said railroad, or the 
usual travel thereon, or to interfere with its enjoyment of its right of 


way. 
. GUNTER & BLAKEY, 
SEMPLE anp SON, 
Ait ys for Petitioner. 


And petitioner further adds this amendment, the following words, 
to said Sth paragraph, to wit: 


“And petitioner asks the condemnation of this right of way as 
aforesaid, subject to the right and privilege and condition of said 
railroad company to require the line of petitioner’s line of tele- 
graph poles to be moved at any time further out on said right of 
way of said railroad, as the necessities of said railroad may require.” 

GUNTER & BLAKEY, : 
SEMPLE & SON, 
Ati ys for Petitioner. 


Filed by leave of the court, and allowed by the court, this 26th . 
day of June, A. D. 1884. 
: J. W. DIMMICK, Clerk. 


32 Judgment Entry. 
| Fripay, June 27, 1884. 
THE SOUTHERN TELEGRAPH COMPANY 
No. 453. 


v8. 
Tue East TENNESSEE, VIRGINIA AND GEORGIA RAILROAD 
CoMPANY. 


This cause came on to be further heard this day, and the de- 
murrers to the petition heretofore filed by the defendant were over- 
ruled. The petitioner, by leave of the court, filed an amendment to 
its petition. The defendant moved to strike the amendment from 
the file, which motion was denied by the court. The defendant 
then interposed a demurrer to the petition as amended, which, after 
bein “a ed by counsel and considered by the court, was over- 
rul The defendant thereupon moved the court to quash the 
venire, because it says that return fails to show that they are free- 
holders of this county or district; and further, because the said 
venire was not drawn according to law, and because said venire does 
not consist of eighteen good and lawful men, freeholders of the county, 
which said motion was overruled by the court. The defendant 
jected to the oath administered to the jury, for that it says said oath is 
contrary to the form of the statute in such cases made and provided ; 
which said objection was overruled by the court, and the defendant 
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excepted. ae camea jury of twelve good and and lawful men, 

to wit, H. Kenneworth and eleven others, who being sworn 
33 well and truly to try the issue joined between the said parties, 

and also well and truly to enquire and true assessment make 
of the damages and compensation, which the said respondent shall 
be entitled to have for the appropriation of said parcels of land, to 
the use uf the petitioner, as prayed for in said petition, and that they 
will assess said damages and compensation for said right of way, 
irrespective of any benefit from any improvement proposed by the 
said petitioner, and that they will a true verdict render according 
to the evidence, on their ouths do say: We, the jury, find the 
issues joined in favor of the petitioner, and we assess the dam 
and compensation, which the East Tennessee, Virginia and — 
Railroad Company is entitled to receive from the petitioner for the 
appropriation of the rights and easements claimed in the petition, 
to the use of the petitioner, as therein prayed, at the sum of five 
hundred dollars, i ive of any improvements p by pe- 
titioner.” It is therefore considered by the court that the East Ten- 
nessee, Virginia and Georgia Railroad Company receive of the 
Southern Telegraph Company the costs of this suit; and the said 
Southern Telegraph Company having paid into court, to the clerk 
thereof, the said costs, $138.24, and the said five hundred dollars, 
damages and compensation, assessed as aforesaid ; it is further con- 
sidered, ordered, adjudged, and decreed that the Southern Telegraph 
Company have and enjoy the rights, ways, and easements claimed 
in the petition and found by the verdict of the jury. 


34 Bill of Exceptions. 
Circuit Court of the U. S. & Southern District of Alabama. May 
: : Term, 1884. 


THE SouTHERN TELEGRAPH Co. 


v8. 
Tue East TENNESSER, Va. & Ga. R. R. 


Be it remembered that on the trial of said cause in said court on, 
to wit, the 3lst day of May, 1884, a regular day of said term, the 
following proceedings were had: 

The railroad company moved the court, in writing, to quash the 
sheriff’s return to the monition upon the several grounds set out in 
the within motion, hereto attached as Exhibit A, and prayed to be 
taken as part of this bill of exceptions, but said motion and each 
ground thereof was overruled by the court and denied; to which 
ruling of the court the said railroad company excepted, and now 


1 

e railroad company thereupon moved the court, in writing, to 
uash the monition issued in the cause, upon the grounds set out in 

the within motion, which is hereto annexed as a part of this bill of 

exceptions and marked Exhibit “ B,“ but the court overruled and 

denied said motion ; to which ruling of the court said railroad com- 


ny excepted, and now excepts. 
sh 3—1086 : 
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It being admitted by petitioner in open court, before the rulin 
on said motion, that the place where the said monition was ‘ 
as shown by the sheriff’s return, was on the south side of said rail- 


And said cause coming on further to be heard on the 26th 
day of June, 1884, a regular day of said term of said court, on 
35 the demurrers and exceptions filed to the petition of said 
Southern Telegraph Company, which said demurrers, and 

each of them, were overruled by the court. 

Whereupon the said railroad company, severally and separately, 
to the amending of eaci: of its said demurrers excepted, and now 
excepts. : 

The said telegraph col ipbanx then moved the court for leave to 
amend its petition in the foilowing manner, viz: By striking out all 
the words.in the 5th paragraph, after the word “ preservation ” of 
the 7th line of said — and inserting the following words, 
viz., “of one set of telegraph poles, at suitable distances, sustaining 
two or more wires, on the said rights of way, and on the north side 
thereof, and twenty feet from the outside rail of said railroad from 
the Missi müht line, where said railroad enters the State of Missis- 
sippi, to and into the city of Selma, Alabama, to the point of junc- 
tion of said railroad with the Western railroad of Alabama, and to 
construct, maintain, and operate its lines of telegraph along and in 
said rights of way as aforesaid so as not to obstruct or hinder the 
operation of said railroad or the usual travel thereon, or to inter- 
fere with its enjoyment of its right of way.” To the granting of 
which motion the said railroad company objected, upon the ground, 

Ist. That the said amendment materially varies the allegations of 
the original petition. 

2nd. That the description of the property is a jurisdictional fact 
which cannot be varied in said manner and to said extent. 

3rd. That the monition and notice contained the substance 

36 ol the original petition, and made no mention of that portion 

of the railroad’s —— of way within the city of Selma, and 

that the court had no right to permit his amendment to the peti- 

tion, a condemnation of additional or different property, or a differ- 

ent use on such property than that described in the original petition 
and in the process therein issued. 

4. That the monition and notice to said railroad company do not 
contain the substance of the amended petition or the purport 
thereof in general terms. 

5. That this is a proceeding in rem, and the property described 
and sought to be condemned can only be brought within the juris- 
diction of the court by the seizure and posting of the monition on 
the locus in — ; that the return of the sheriff and the admissions 
of counsel show that said monition was posted on the south side of 
said railroad, on a depot building, within thirty feet of the center of 
the track ; whereas by the amended petition a use or line is sought 
to be condemned on the north side of said track and twenty -feet 
from the outer rail thereof. 
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6. It is uncertain from said amendments how much and exactly 
what property is to be condemned. 

7. use the particular res as described in the amended petition 
has never been seized. 3 

8th. Because the allegations added and those stricken out are 
material jurisdictional facts, and cause a material variancy and de- 

rture from the material and jurisdictional allegations of the orig- 
inal petition ; and 

9th. Because the court has no power to allow or permit the 
37 anaid amendments. 

But the court overruled the said objections, and each of 
them, and permitted the said amendments; to which action and 
ruling of the eourt the said railroad company excepted, and now 
excepts. | 
The said railroad company therefore moved the court to strike 
said amendment from the file, ~ the same grounds urged as an 
objection to the allowance of said amendment, and upon the further 
ground that said amendment had been improperly granted; which 
motion the court overruled and denied; to which the defendant ex- 


— and now exce 

ereupon the said railroad com pany refiled to the amended pe- 
tition the same demurrers which it had tiled to the original petition ; 
but the court overruled said demurrers, and each of them. To the 
overruling of each ground of demurrer the said railroad company, 
severally and separately, excepted, and now excepts. 

The court then directed the marshal to call the jury. Whereupon 
the said railroad company challenged the array and moved to quash 
the venire— 

Ist. Because the said venire had not been drawn and summoned 
according to law. 

2nd. Because the said venire was not drawn and summoned in 
accordance with the statutes of Alabama in such case made and pro- 
vided. : 

3rd. Because the said venire consisted of the regular jury of the 
court, and the return of the marshal failed to show that the said 

jury were good and lawful men, freeholders of the county. 
38 4th. Because said venire consisted of only twelve men. 
5. Because said venire was not specially summoned for this 
case. 
6. Because said venire did not consist of eighteen good and lawful 
men, freeholders of the county. 

7th. Because the marsha! was not instructed to summon eighteen 
good and lawful men, freeholders of the county, from whom, and 
talesmen, if need, a jury was to be empanneled and sworn. 

But the court overruled the motion, and refused to quash said 
venire ; to which ruling of the court the said railroad company ex- 
cepted, and now excepts. 

he court thereupon asked the petitioner’s counsel if they were 
satistied with the jury. The said railroad company objected, that it, 
and not the telegraph company, had the opening and close in the 
trial and inquest, and the consequent right to first say whether or 
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not it was satisfied with the jury; bat the court overruled the ob- 
jection, and pérmitted the te pb company to proceed; to whi 
action of the court the said railroad company excepted, and now ex- 


The court, on motion of petitioner, then proceeded to swear the 
jury, and to administer to them, and to each of them, the following 
oath, viz: a 


Tou, and each of you, do solemnly swear that you will well and 
truly try the issues joined in this case, in which the Southern Tele- 
graph Company is the petitioner and the East Tennessee, Virginia 

and Georgia Railroad Company is the respondent; and you 
39 will also well and truly enquire and true assessment make of | 

the — and compensation which the sad East Tennes- 
see, Virginia and Georgia Railroad Company shall be entitled to 
have for the appropriation of said parcels of land to the use of said 
petitioner, as prayed for in said petition; and that you will assess 
said compensation for said right of way, irrespective of any benefit 
from any improvement proposed by the said petitioner, and a true 
verdict render according to the evidence. So help you God.” 

But before suid oath was so administered the railroad company 
objected to the administration thereof— 

Ist. Because said oath submitted to the jury the determination of 
matters which should be passed on by the court. 

2. Because the said oath was not the oath required or authorized 
by law, or the statutes of Alabama in such cases made and provided. 

And said railroad company objected separately to all portions of 
said oath which submitted to the jury the determination of any 
fact, excepting the assessment of damages and compensation, be- 
cause all other facts were for the determination of the court; which 
several objections were overruled by the court, and the said oath was 
administered to the jury. To several rulings of the court, and swear- 
ing of the jury; the respondents excepted, and now excepts, severally 
and separately. 

The respondent then moved to set aside the panel, upon 

40 the ground that the jury had not been drawn, summoned, 
and sworn in the manner required by law, as hereinbefore 
shown in the motion to quash the venire, and in the objections to 
the oath ; but the court overruled the said motion of said railroad 
company, and said railroad company excepted, and now excepts. 

And said parties were thereupon required to present the issues 
joined and their evidence to the jury. Whereupon the petitioner 
opened the case against the objection of respondent, who excepted, 
and offered in evidence a pretended transcript of the alleged act of 
incorporation of the Southern Telegraph Company, which act of in- 
corporation is hereto attached as Exhibit “C,” and is prayed to be 
taken as a part of this bill of exceptions. 

But before the admission thereof said railroad company objected 
to the admission of said transcript, upon the grounds— 

Ist. That said transcript was not certified according to law. 

2nd. Said transcript, purporting tobe a transcript from the records 
and files in the office of the clerk of the county of New York, State 
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of New York, and clerk of the supreme court of said State, is not 
P y certified, according to the act of Congress in said case made 
and pro 

(3.) Because the seal of said supreme court is not affixed to the 
certificate of the clerk of said court to said transcript. 

) Because the certificate of Hon. C. Donohoe, judge, does not 

show that the seal affixed to the exemplification is the seal of 
41 ga aid supreme court, and that the attestation thereof is in due 
form and by the proper officer. 

(5.) Because the certificate of said judge does not show that the 
attestation is in due form. 

(6.) Because the second certificate of the clerk does not show that 
C. , who executes the preceding certificate as iding jus- 
tice of the State of New York for the city and county of New York, 
was duly commissioned, or was or had been duly qualified, or was 
at the time of certificate duly commissioned and qualified. 

(7.) Because said transcript did not show that a copy of said char- 
ter and the acknowledgment thereto had been filed in the office of 
a — of the State of New York, as required by the laws of 

t State. 

(8.) Because the said alleged charter of incorporation failed to 
show that petitioner had any right to build on the line of the East 
Tennessee, Virginia and Georgia railroad on the route designated 
in the petition. 

(9.) use the route shown by the charter on which petitioner 
is authorized to build is from Montgomery to Selma, thence to Mo- 
bile, and thence to New Orleans, and is not by said charter author- 
ized to build from Selma to Meridian and the intermediate State 
line in the State of — 

But each and all of said objections were overruled absolutely, ex- 
cepting the seventh objection, which was overruled upon the prom- 

ise of petitioner to show by additional testimony that a copy 
42 of said charter had been filed in the office of the of 

State of New York, and said transcript was admitted in evi- 
dence; to which rulings of the court, and to each of them, the rail- 
road company — and now excepts. 


The —.— thereupon offered in evidence the petition of re- 
moval filed by said railroad company in the probate court of Mont- 
gomery county for the removal of said cause to this court for the 
alleged purpose of showing an admission on the part of said rail-’ 
road company of the corporate existence of petitioner, and that all 
of the requirements of law as to the incorporation of said —— 
and as a prerequisite to its doing a telegraph business and enjoyi 
the powers sought to be exercised in said petition had been compli 
with. 

But the said railroad company objected to the introduction of said 

ition, because— 

Ist. The — was irrelevant. 1 

2d. Because the same was incompetent for any purposes. 

——— the same was irrelevant and incompetent evidence 
for the purposes for which it was introduced. 
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(5.) Because said petition did not admit the corporate existence of 
itioner. 
PG) Because said petition did not show any admission on the part 
of said railroad company; that all of the requirements of Jaw as a 
prerequisite to said te ph company doing business, and in en- 
joy ing the powers sought to be exercised in said petition of con- 
demnation had been complied with. 
43 (7.) Because there was no admission in said petition that 
the alleged charter of incorporation had been filed in the 
office of the secretary of State of New York. 

But the court overruled said objections and each of them, and the 
said petition, which is set out in the transcript, was admitted and al- 
lowed to be read to the jury; to which ruling and action of the court, 
and to each of them, the railroad company excepted and now excepts. 

This was all the evidence introduced and admitted by the court 
tending to show the incorporation of the said — 1 company, 
its charter or other legal powers under the laws of New York, or its 
organization and compliance with the laws of said State, or of a copy 
of its charter having been filed in the office of the secretary of State 
of New York of its right to do a telegraph business, and to exercise 
——— claimed and sought to be acquired in its petition for 
cundemnation. 

Whereupon the said railroad company moved to strike out all of 
said evidence, and to exclude the same from tne consideration of the 
jury, and moved to strike out said transcript and said petition for 
removal separately upon the same grounds, respectively, which were 
urged as an objection to their admission and the admission of each 
of them, and upon the further nd that neither of them nor both 

of them together showed that a copy of the charter had been 
44 filed in the office of the secretary of the State of New York, 

or that the said company duly existed as a corporation of the 
State of New York, and was authorized to do a telegraph business, 
and exercised its alleged franchises as sought in said petition of con- 
demnation. 

But the court overruled said ‘motions, and each of them, and re- 
fused to strike out said testimony, or any part thereof; to which 
rulings of the court, and to each of them separately, the - railroad 
company excepted,and now excepts. No evidence whatever was in- 
troduced at any time during the trial to show or tending to show 
that at the time of the filing of the said petition or at the time of 
the removal of this cause, or at the time of the hearing in said pe- 
tition, that said petitioner, the Southern Telegraph Company, had 
or had established any office or known place of business or any 
agents in this State, or that said telegraph company was doing any 
business whatever in this State. 

The petitioner offered in evidence a transcript from the office of 
the Postmaster Gencral of the United States, which is hereto a 
as Exhibit D, and prayed to be taken as a part of this bill of excep- 
tions. But said railroad company objected to the introduction of 
said transcript, because the same was irrelevant; (2,) because not 
ex-plified according to law; (3,) because it is uncertain from said 
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transcript and certificate thereto what said transcript is; (4,) 
45 said transcript, pretending to be a transcript of the 

ance by the Southern Telegraph Company of the act of Con- 
gress from section 5263 to 5269, both inclusive, fails to show any 
acceptance by said telegraph company of the provision of said act, 
and fails to show any authority of or in Jas. F. Cox, the alleged 
president df said telegraph company, to accept the provisions of said 
act of Congress, or to file such acceptance in behalf of said company 
with the Postmaster General. 

But the court overruled the objections, and each of them, and al- 
lowed the said transcript to be introduced in evidence; to which 
ruling of the court the said railroad Co. excepted, and now excepts. 

The petitioner then introduced one Dill, who testified that he was 
an officer in the Greenville Land and Lumber Company of Virginia, 
a corporation which had the contract for the construction of peti- 
tioner’s lines of telegraph. . 

That he was authorized by the financial agent of said te 
company to secure the right of way over the lines of the East Tenn., 
Va. & Ga. railroad ; that prior to the filing of the petition in this 
case the witness had endeavored to secure the right mentioned in 
said petition, and to that end had seen one Finch, who was the gen- 


eral manager of the East Tennessee, Virginia, and —— — system 
of rail ; and was resident in Virginia and said Finch declined 


to make any contract or agreement as tosaid rights of and 
46 use in the rights of way and railroad of said railroad com- 
pany. Said proposition and refusal was notin writing. Wit- 
ness further testified that no proposition was made or addresced or 
submitted to the president or board of directors of said railroad com- 


ny. 
P That said Fink, in reply to the said application to obtain the said 
right of way, said that his road could not tiate on any terms 
about the matter, on account of the contract it had with the Western 
Union Telegraph Co. Witness further testified that said Fink did 
not make any objection as to his own want of authority to represent 
the defendant, nor object to witness’ authority to represent the South- 
ern Telegraph Company. 
During said trial no evidence was introduced to show that the 
railroad company or ‘ts president or board of directors had ex- 
ressly authorized the said Fink to treat or speak for the railroad 
. in the matter, or to entertain or to act in the said a plication of 
said telegraph company. But it was proved that said Fink held at 
the time the office of general manager of said railroad. : 
Said witness Dill further testified that the Western Railroad Com- 
pany of Alabama had charged for right of way four dollars per mile 
per year. That in addition to the right of way said Western rail- 
carried the construction force of said telegraph company at the 
rate of one and [a] half cents a mile for each man, and gave free 
47 transportation to two repairers and free passes to several offi- 
_ cers of the telegraph company; and the telegraph company 
„in consideration therefor, to give to said railroad 2 
wire and free messages without charge, should the Western Union 
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Company, which was then performing that service for the railroad 
company, fail so to do in future. | 

Witness further testified that for many reasons it was very desir- 
able for the telegraph company to have its lines constructed along 
the railroad companie’s right of way. 

Cecil Gabbett, a witness for petitioners, was then introduced, who* 
testified that he was the ntendent of the Western Railroad of 
Alabama ; that a line of te egraph, constructed within twenty feet 
of the track and maintained so that they would not fall on the track, 
would not materially interfere with the usual travel on a railroad. 

On cross-examination witness testified that when lines were located 
on the outside of a curve that the tendency of the wires was to pull 
the poles on the track, and that if said lines should be blown down 
in a storm, or for any other reason should fall, they would most likely 
fall on the track and interfere with and interrupt the movement of 
trains. 

Witness also testified that while the line was maintained at the 

distance of twenty feet from the track, the strip occupied by 
48 the line and the right of way of the railroad outside of the 
telegraph line could not be used for side tracks in connection 
with said railroad unless the — — company should voluntarily 
move its poles ſurther out; that the main track and side track were 
five feet from rail to rail, and that sidings were put from twelve to 
fourteen feet from the main track. 
49 The petitioner then proposed to ask the witness the follow- 
ing question, viz: 

“What is the value of the use of the land occupied by the tele- 

graph poles obtained under the distinct understanding and suppo- 
sition that the poles would be removed on notice; and — 
50 would such taking and construction of the line do any dam- 
age? To the asking of which question the said railroad com- 
pany objected—({1.) Upon the grcund that the taking and use under 
the petition was and would be different from that implied in the . 
question. (2.) The evidence was irrelevant. (3.) The witness could 
not properly depose to the matters enquired of. (4.) The evidence 
sought was illegal and incompetent. But the court overruled 
the objection and permitted the questions to be put to the witness ; 
to which action of the court the railroad- company excepted, and 
now excepts; and the witness answered that in such case the 
would be nothing. 

‘Therailroad company then moved the court to strike out the said 
answer of the witness,on the grounds urged in objection to the 
question ; but the court overruled the objection, and the said rail- 
road company excepted, and now excepts. 3 ; 

The respondent, said East Tennessee, Virginia and Georgia Rail- 
road Company, then introduced one Merriwether, who testestified 
that he was the district superintendent of the Western Union Tele- 

h Company ; that his jurisdiction covered the States of Georgia, 

rida, Alabama, Mississippi, and Louisiana; that [he] ‘had 
been in the telegraph business continuously for about thirt 

years, representing said Western Union and other telegraph 
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companies; that he knew the line of railroad between 
51 Selma and Meridian, belonging to the East Tennessee, Va. 
and Georgia railroad system. That the rights of way of all 
railroads are peculiarly adapted and valuable for telegraph 
poses, and are in great demand by telegraph companies w fone 
the right to erect telegraph lines; that this demand and value arises 
from the fact that the railroad lines are the most direct, practicable, 
and hence the shortest, route between the principal towns and cities. 
The said rights of way are cleared for considerable distance on each 
side of the railroad track by and at the expense of the railroad com- 
pany, which also kept the timber which was likely to fall on the 
railroad, and even if the same were inside the railroad’s right of 
way, that this was a great advantage toa telegraph line, which was 
saved the original — — of clearing and the continued ex 
of keeping the line of poles and wires clear of trees, bushes, limbe, 
and so on, all of which was necessary to the proper working of the 
wires, and had to be done otherwise by the 3 com panies, and 
amounted to a considerable sum annually. Besides, the wires were 
about fifty times more liable to suffer from falling timber and storms 
and from fire when built through the country on the ordinary high- 
ways than when built along a railroad. This the first cost of con- 
struction was, for other reasons, less on the — of way of a railroad, 
because the poles and other materials could be more easily 
52 and cheaply distributed along the railroad to various points 
than it could be on the ordinary highway. That the poles 
could be, and ordinarily were, carried in flat cars and thrown off by 
the construction force along the line, where needed, between sta- 
tions; that this resulted in a great reduction of ex 
The witness further testified that when the lines were down it re- 
sulted in great loss to the telegraph company, unless the location of 
the break was speedily ascertained and ired. | 
That when lines ure constructed on the ordin — re- 
pairers have to be kept at stated distances apart, and when a break 
occurs they have to start, on horseback or afoot, with their tools, to 
find it; whereas on the railroad it can be more easily located and 
speedily reached. A man can also ride along and i the line 
from the car window, and, if Se is wrong, get off or go back 
from the nearest station and fix it; whereas on the ordinary high- 
way he would have to walk or ride over the whole line. These ad- 
vantages were so valuable that telegraph companies could afford to 
y, and did pay, a considerable sum of money or money’s worth 
or the use of such right of —. 
The witness further testified that the line of railroad in question 
had all of these advantages and value for telegraph purposes. 
He further said that the Western Union oe Com- 
53 pany had a line of telegraph along said railroad, and that the 
said company were the successors of the American — ee 
Company, as the Tennessee, Virginia and Georgia Railroad 
Company was the successor of the Selma and Meridian Railroad 
Company ; that the services rendered by the telegraph company for 
the railroad company, including the value of the use of the special 
4—1086 


26 THE EAST TENNESSEE, VIRGINIA & GEORGIA R. R. CO. 


wire, over and above the value of all transportation furnished by 
the telegraph company, was about twenty-five hundred dollars a 
year in services, which the railroad company received for the use of 
its right of way by the telegraph company; that a telegraph line 
and the sending of telegrams over all portions of the country was 
necessary to the proper management of a railroad, and that if the 
railroad company did not have the facilities furnished by the West- 
ern Union Company it would have to build and maintain, at its 
own expense, a line along its railroad, and pay cash for the mes- 

sent beyond their lines, and that this would amount to over 
two thousand dollars annually. 

That the Western Union Telegraph Company, in its contract with 
railroads for the use of their rights of way for telegraph purposes, 
usually, but not in all cf them, had a provision inserted granting 
the Western Union the exclusive privilege of using such right of 
way for telegraph purposes; that the contract with the defendant 

was such a contract, and that the Western Union Telegraph 
54 Co. was defending this right by its attorney in the name of 

the railroad company. And witness further testified that the 
railroad clerks who were employed and paid by the railroad carried 
on the telegraph business at every station along the line of the de- 
fendant’s railroad. 

That all commercial messages, being messages other than on the 
railroad business, from all such points, were charged for and col- 
_ lected by such clerks, upon a contract whereby they retained from 

50 to 25 per cent. of the same as additional pay to that rec’d from 
the railroad, the balance teing turned over to the Western Union ; 
but that the pay for all the commercial messages from other points 
to such way stations was usually collected at the point from which 
they were sent, and all of it retained by the Western Union. That 
the Western Union, at its own expense, furnished the batteries and 
chemicals at such way stations, and that the first cost of a first-class 
single-line telegraph line for 50 miles was about $4,200. 

Witness further testified that if a telegraph line was put up and 
kept in order on the right of way on the railroad, without obstruct- 
ing the railroad iu its operation, the damages to the property of the 
railroad would be nominal. 

The copy of the contract beween the American Telegraph Com- 

ny and the Selma and Meridian Railroad Company, referred to 

y the witness, was introduced in evidence and is hereto attached 

as Exhibit E,“ and prayed to be taken as a part of this bill 
55 of exceptions. The witness further testified that on the poles 
were constructed cross-arms, which were placed at right 
angles to the line of poles and to the line of railroad ; that these cross- 
arms were from three tosix feet lorg, and that the wires were strung 
from about three inches from the ends of the cross-arms, making a 
strip of land covered by the wires of from 2} to 5} feet throughout 
the length of road. 

The respondent then introduced one John M. Bridges, who testi- 
fied that he was the superintendent of the southern division of the 
East Tennessee, Va. and Ga. railroad, embracing the line from 
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Selma to Meridian; that he had been in and had known said rail- 
road for fifteen vears; that if a line of telegraph poles were con- 
structed along the line of said railroad, and within twenty feet from the 
outer rail, that the strip of land taken by the lines and the strip 
of land laying outside of the telegraph line, and cut off from the 
right of way by said lines could rot be used for side tracks or other 
other oMlinary railroad purposes as long as the lines were maintained 
along the railroad in such strips; that the only way in which 
said strip of land occupied and said strip of the right of way which 
was cut off of the railroad right of way could be used for side 
track would be by the removal of the telegraph line. 
That the right of way of the said railroad between cities 
56 and towns was one hundred feet, and in cities and towns it 
varied from twenty-five to one hundred feet. That the right 
of way in the city of Selma, at the foot of Broad street, was twenty 
feet on each side of the track; that the depot-house of said com- 
pany at the foot of Broad strect is located partly on the company’s 
right of way, partly on a lot belonging to the company, and partly 
on another lot belonging to other parties, and that said depot, owned 
and used by the said company as a depot, at the foot of Broad street, 
in the city of Selma, Dallas county, is wholly on the south side of 
said railroad and its right of way. 

Witness further testified that if — telegraph company should 
plant their poles within twenty feet of the main line and maintain 
them so, refusing to move them promptly when the railroad com- 
pany notified them so to do, would be a great inconvenience and 
damage to the said railroad; that the rights of persons to go on the 
railroad’s right of way for the purpose of repairing or constructing 
lines was a disadvantage to the railroad company. The witness 
further testified that the railroad company had the need of a 
special line along their own road, and had in addition to do a large 
— of telegraphing off of their line of railroad and on other lines of 
railroad, and to the Northern and Eastern as well as the Western 

cities ; that if said company could not otherwise procure such 
57 facilities they would have to construct and maintain a line 
along the railroad at its own expense and pay out large sums 
annually for other telegraphing ; that the telegraphing done for 
them by the Western Union Company was the same to them as 
the money necessary to purchase the facilities; thai the railroad 
business could not be conducted without the free use of the tele- 
raph ; that if their right of way should be taken up by —— 
ines, who should pay therefor only a nominal consideration ’ 
it would result in a very great loss and damage to the R. R. com- 
pany, who, by the ownership of the right of way, are enabled to 
supply themselves with telegraphic facilities for which they would 
have to otherwise pay large sums. 

Witness further testified that the right of way of the railroad was 
cleared and kept cleared by and at the expe.ise of railroad Co. Wit- 
ness thought that the use of the strip of lanc for telegraph poles and 
wires 20 feet from the outside rail on the north said of the railroad, - 
as proposed, would be worth five thousand dollars. : 
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At this stage of the proceedings the petitioner proposed to amend 
its petition in the following manner, viz: By adding to the end of. 
- the 5th paragraph of the amended petition the following: “And 
petitioner asks the condemnation of this right of of way, as aforesaid, 

subject to the rights, privilege, and condition of said railroad 
58 company to require the line of petitioner’s line of telegraph 
— les to be moved at anv time at any time further and on said 
right dea of said railroad as the necessities of said railroad may 
require.” But said railroad company objected to the allowance of 
said amendment, upon the ground—{1.) That said amendment 
could not be allowed at this stage uf the proceedings. (2.) That 
said amendment materially varied the rights sought to be con- 
demned. (3.) That said amendment rendered said petition vague 
and uncertain as to the respective rights of said telegraph company 
in the property sought to be condemned. (4.) Said amendment 
made the petition vague and uncertain as to what property was to 
be taken and appropriated to the use of said telegraph company. 
(5.) Said amendment required the removal of said line further and 
in the requisition of the railroad company in case the necessities of 
said railroad might require, and failed to define the necessities and 
who should be the judge thereof. (6.) That the only effect of said 
amendment was to mislead the jury and deprive said railroad com- 
pany of its just damages and compensations. (7.) That the court 
could not reserve in its judgment to the railroad company the benefit 
of such reservation and restriction, and yet the consideration thereof 
would effect the mind of the jury, and deprive said railroad com- 

pany of its damages and compensation. But said court over- 
59 ruled said objections, and each of them, and allowed the said 

amendment; to which rulings and action of the court the said 
railroad company excepted, and now excepts. 

The said railroad company refiled its ä to the amended 
—— but the same were overruled by the court, and the de- 

endant excepted. 

The witness said that these figures were partly predicated upon 
the . of other witnesses, as to what was paid to other rail- 
roads by telegraph companies ſor rights of way, as well as his 
knowledge of the road in question. In some places the company 
owned the land, and in others they owned only a right of way. 

On cross-examination witness said that he did not mean to say 
that the right of way pro to be taken by the telegraph Co. 
would: sell for $5,000 in the market, or that all the rights of way, 
capable of being utilized along the proposed route, were worth 
$5,000, and said that if the right of way was taken as pro in 
the amendment, and the line kept in good order, and the poles 
moved as required by the necessities of the railroad, there would be 
no damage to the railroad beyond the value of the land occupied 
225 the posts, and that land was worth along the line from $10 to 
$25 per acre, and that there were about 1,500 posts to the mile, aud 
each post occupied about one foot square. 

The court then, among other things, charged the jury as 
60 follows, viz: “The Southern Telegraph Company has the 
right to condemn the right of way in question over the lines 
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of the East Tennessee, Virginia and Georgia railroad;” to which 
charge said rail[road] company excepted and now excepts. 

The court further charged the jury as follows, viz: “ The plead- 
ings in this case estop the railroad company from denying the cor- 
porate existence and rights of the telegraph company, and I so de- 
cide;” to which charge of the court, the defendants excepted and 
now extepts. 

The court further charged the jury that “the railroad company 
simply has a right of way, and cannot give an exclusive right to the 
Western Union Telegraph Company, or any other telegraph com- 
pany, because the public are — in this property as well as the 
railroad company, the Western Union, or the Southern Telegraph 
Company; to which charge of the court the defendant excepted 
and now excepts. 

The court further charged the jury that “the right is open to 
any 2 company to build on the railroad right of way who 
shall make just compensation to the railroad company, who is pri- 
marily, in point of time at least, and perhaps, in other respects, the 
owner of the right of way ;” to which charge of the court the rail- 
road company excepted and now excepts. 

The court further charged the jury as follows, viz: “ What prop- 

erty is taken, and the amount of property, and what injury 
61 is done to the railroad, is a question for the jury.” 
To which charge of the court the defendant excepted and 
now excepts. 

The court further charged the jury that the “taking of a railroad’s 

right of way for telegraph purposes is not like the taking of a farmer's 


property by a railroad. 
o which charge of the court the said railroad company excepted 
and now excepts. : 

Thereupon the petitioner asked the court in writing to charge the 
jury as follows: 

1. The undisputed facts of this case show that the petitioner is 
entitled to the occupation of the premises described in the amended 
ition. And the only question for the consideration of the ju 
is the amount of the damages and compensation which the respond- 
ent is entitled to have for the appropriation of the premises of the 
respondent described in the petition to the use of the petitioner, as 
prayed for in the petition, irrespective of any benefit from any pro- 

posed improvement. 

2. Compensation and damages mean payment for something 
taken. And reimbursement for injury sustained by or resulti 
from some act, and in this case they mean they mean the value o 
the premises proposed to be occupied by the telegraph line of peti- 
tioner, and all damages, if any, resulting from the erection and main- 

tenance of the teiegraph line of petitioner. 
62 3. That the amount of the compensation paid per annum 
by the Western Union Telegraph Company to the respondent 
under its contracts, and the amount paid by the respondent to other 
railroad companies, is no test of the damages and compensation 
which the respondent is entitled to in this case. | 
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The question here is the cash value of the premises sought to be 
3 and any other damages resulting to the respondent from 
the occupancy of such premises. 

Which charges the court gave to the jury; of which charges and 
each of them the railroad company excepted separately and specially, 
he — r hen excepted lly to the fi 

e rai company then ex specially to the first para- 
graph of said — charge numbered three, Including from the 
beginning of said charge down to the words “The question is.” 

The East Tennessee, Virginia and Georgia Railroad Company 
then asked the court in writing to charge the jury in special charges 
numbered 1, 2, 3, 5, 6; and 8, which said charges and each of them 
were refused. To the refusal to grant each of said charges the said 
railroad company severally and separately excepted. 

Said charges are as follows, viz: 

No. i. If the jury believe the evidence they must find for the 
respondent. 

2. The petitioner having failed to prove by competent and 
63 legal evidence its corporate existence and powers, the jury 
must find fur the respondents. 

3. The petitioner having failed by competent and legal proof to 
show its capacity and powers and rights as to the construction and 
operation of a telegraph line on the route mentioned in the petition, 
and having failed by such evidence to show the existence of any 
such rights under their charter as that claimed in the petition, they 
will find for the respondent. | 

5. In estimating the value of the property which will be taken 
and appropriated to the telegraph company, and of which the rail- 

company will be deprived, they must take into consideration, 
with the other evidence, amounts and value which the telegraph 
company-s are usually willing to and do pay therefore as the same 
may 87 r from the evidence. 

6. ere the value concerns property ſor which there is not a 
marked demand or known or easily ascertainable general value, evi- 
dence of actual sales or transactions should be considered by the 
jury in ascertaining such value. 

8. Under the existing constitution of Alabama no foreign cor- 

—.— can engage in any business in this State without 
64 aving at least one known place of business, and an author- 

ized agent or agents therein; and if the petitioner has failed 
to show-by the testimony that it had such place of business at the 
time of the filing of these proceedings, and if there is no evidence 
to show such facts, you must find for petitioner. 

The petitioner then asked the court in writing to instruct the jury 
as to the form of their verdict, which request and instruction is 
hereto annexed as Exhibit F, and prayed to be taken as a part of 
this bill of exceptions. The court gave the instruction, and the rail- 
road company excepted thereto and now excepts. 

Thereupon the jury retired and returned the following verdict, 
viz: “We, the jury, find the issues joined in favor of the petitioner, 
and we assess the damages and compensation which the East Ten- 
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nessee, Virginia and Georgia Railroad Company is entitled to re- 
ceive from the petitioners for the ay eee of the rights and 
eas-ments claimed in the petition to the use of petitioners as therein 
prayed at the sum of five hundred dollars ($500.00), irrespective of 
any improvements proposed by petitioner. . 

une 27th, 1884.” 

Wheteupon, and before the entry of judgment, the said East Ten- 
nessee, Virginia and Georgia Railroad Company moved the court in 
writing in arrest of judgment. A copy of said motion is hereto | 

attached as Exhibit “G,” and prayed to be taken as a part 
65 of this bill of exceptions. 

But the court overruled the said motion in arrest of judg- 
ment, and each ground thereof; to which ruling and action of the 
court the said railroad company excepted, and now excepts, and 
here prays the court to sign and seal this bill of exceptions, which is 
accordingly done in term time. 

Witness the hand and seal of —— ——., this 24th ek. 1884. 

Judge. 


JOHN BRUC 
July 24th, 1884. 


Filed the 24th day of of July, A. D. 1884. 
J. W. DIMMICK, Clerk. 


Exnuisit A. 
SOUTHERN TELEGRAPH Co. 


v8. 
East TEnn., VA. & Ga. RAILROAD Co. 


Now comes the East Tennessee, Virginia and Georgia Railroad 
Company, and moves to quash the return of the sherjff to the moni- 
tion upon the following grounds: 1st. That the said return fails to 
show that the said monition was posted in a conspicuous place on 
the property sought to be condemned. 2nd. That the said return of 
the sheriff fails to show that the said monition was posted on the 

property sought to be condemned. 3rd. The said return fails 
66 to show that the said monition was posted on the right of way 
of the East Tennessee, Va. and Ga. R. R. 7 
GAYLORD B. CLARK, 
E. W. PETTUS, 
For E. T., Va. & Ga. R. R. 


J. W. DIMMICK, Clerk. 


Exuusir B. 
Tne So. TRI. Co. 


v8. 
Tue East Tennessee, VA. & Ga. R. R. Co. 

The East Tennessee, Va. & Ga. R. R. Co. moves to quash the mo- 
nition in this cause, because: Ist. There is a variance between the 
description of the land sought to be condemned in the petition and 
that mentioned in the monition. 


Filed May 318t, 1884. 


‘2nd. The said monition does not set out the petition in substance, 
or the purport thereof in general terms. 
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3rd. Said monition fails to describe with sufficient certainty the 
property sought to be condemned. 
E. W. PETTUS. 
GAYLORD B. CLARK. 
Filed May 31st, 1884. 


J. W. DIMMICK, Clerk. 


67 Exninrr C. 


The People of the State of New York, by the grace of God free and 
independent, to all to whom these presents shall come or may con- 
cern, Greeting : 

Know ye that we, having examined the records and files in the 
office of the clerk of the county of New York and clerk of the su- 
preme court of said State or said county, do find a certain certificate 
of incorporation there remaining, in the words and figures follow- 
ing, to wit: 


[sEAL. ] SouTHERN TELEGRAPH COMPANY : 


Be it known that, pursuant to an act of the Legislature of the 
State of New York, know as chapter 265 of the laws of 1848, enti- 
tled “An act to provide for the incorporation of telegraph companies,” 
passed April 12, 1848, and the several acts amendatory thereof and 
supplementary thereto, the undersigned, George F. Britton, Henry 
S. Allen, and Lewis A. Mitchell, and their associates, have associated 
themselves together for the purpose of constructing and owning, 
using, and maintaining a line or lines of tel h partly within 
and partly without the limits of the State of New Yor 

First. The name assumed to distinguish such association and to 

‘be used in its dealings, and by which it may sue and be sued, is the 

Southern Telegraph Company. 
68 Second. The general route of the lines of this company will 

be from the city of New York and through the same to and 
across the North River into the State of New Jersey, and through 
the same, by the most feasible route or routes, to Trenton, in said 
State of New Jersey; thence, by the most feasible route or routes, to 
Philadelphia, in the State of Pennsylvania; Baltimore, in the State 
of Maryland ; and Washington, in the District of Columbia. From 
Washington aforesaid by the most feasible route or routes to Fred- 
ericksburg, Richmond, Petersburg, Norfolk, Lynchburg, and Dan- 
ville, in the State of Virginia; and to Weldon, Goldsboro’, Wilming- 
ton, Raleigh, Greensboro’, and Charlotte, in the State of North Car- 
olina ; and to Columbia, Branchville, and Charleston, in the State 
of South Carolina; and to Savannah, Macon, Augusta, Columbus, 
and Atlanta, in the State of Georgia ; and to Jacksonville, Tallahas- 
see, and Pensacola, in the State of Florida ; and from Atlanta afore- 
said to Chattanooga, Nashville, and Knoxville, in the State of Ten- 
nessee ; and to Louisville, in the State of Kentucky; and from At- 
lanta aforesaid to Montgomery, Selma, and Mobile, in the State of 
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Alabama; and to New Orleans, in the State of Louisiana; and to 
Houston, Galveston, Austin, San Antonio, Waco, and Dallas, in the 
State of Texas; and from New Orleans aforesaid to Jackson 
69 and Vicksburg, in the State of Mississippi; and to Shreve- 
port, in the State of Louisiana; and thence to Little Rock, in 
the State of Arkansas; Memphis, in the State of Tennessee; Cairo, 
in the State of Illinois; and to St. Louis, in the State of Missouri. 

Third. The capital stock of the association shall be five millions 
of dollars, and the number of shares into which the same shall be 
divided is .fifty thousand of one hundred dollars each. And the 
company or association reserves to itself the right and privilege to 
increase its capital and the number of shares of the capital stock 
thereof by through its board of directors to an amount — fifteen 
millions of dollars, divided into one hundred and fifty thousand 
shares of one hundred dollars each. 

Fourth. This association or company shall commence on the 
seventeenth day of February, 1882, and shall terminate at the ex- 
piration of one hundred years from that date. 

Fifth. The names and places of residence of the — — 
shareholders, and the number of shares held by each of them, re- 
spectively, are as follows: 

George F. Britton, who resides in the city, county, and State of 
ew York, twenty thousand shares; Henry S. Allen, who re- 
70 aides in the ci * ork, fifteen thou - 

sand shares; is A. Mitchell, who resides in the city, 
county, and State of New York, fifteen thousand shares. 

In witness whereof, we have hereunto set our hands and seals, this 


16th day of Feb’y, 1882. 
GEORGE F. BRITTON. II. 3. 
L. 8. 
1. 8. 


HENRY S. ALLEN. 
LEWIS A. MITCHELL. 


Signed and sealed in presence of— 
CHAS. D. FOLSOM. 


SratTe or New YorK, \ * 
City and County of New Fort, 

On this 16th day of February, 1882, before me ae 
George F. Britton, Henry S. Allen, and Lewis A. Mitchell, to me 
known and known to me to be the individuals described in and who 


executed the foregoing instrument and severally acknowledged that 


they executed the same. 
(x. . CHAS. D. FULSOM, .- 
Notary Public (46), N. Y. Co. 


All which we have caused by these presents to be exemplified, and 
the seal of of our said supreme court to be hereunto affixed. 

Witness Charles ue, justice, at the city of New York, the 4th 

day of April, in the year of our Lord one thousand eight hun- 

71 dred and eighty-four, of our Independence the one hundred 


and eighth. 
eigh PATRICK KEENAN, Clerk 
5—1086 


rc ONE rae wee Wh aa 


~ 
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I, Charles Donohue, presiding justice of the supreme court of the 
State of New York, for the city and county of New York, do hereby 
certify that Patrick Keenan, whose name is subscribed to the pre- 
ceding exemplification, is the clerk of the said county of New York, 
and clerk of said supreme court for said county, duly elected and 
sworn, and that full — and credit are due to his official acts. I further 
certify that the seal affixed to the exemplification is the seal of our 
said supreme court, and that the attestation thereof is in due form. 

Dated New York, April 4th, 1884. | 

C. DONOHUE. 


StaTE oF New YORK, 7 
City and County of New York, j ~~ 


I, Patrick Keenan, clerk of the supreme court of said State, in and 
for the city and county of New York, do hereby certify that Charles 
Donohue, whose name is subscribed to the preceding certificate, is 
presiding justice of the supreme court of said State, in and for the 
city and county of New York, duly elected and sworn, and that the 

signature of said justice to said certificate is genuine. 


72 In — whereof, I have hereto set my hand and 
affixed the seal of the said court, this 4th day of April, 1884. 
Correct. P. K. 
[SEAL.] PATRICK KEENAN. 
Exnuisit D. 


Post OFFICE DEPARTMENT, WASHINGTON, June 13th, 1884. 


I, Walter Q. Gresham, Postmaster General of the United States of 
America, certify that the annexed is a true copy of the original ac- 
— in this Department, the Southern Telegraph Co. of N. Y. 

n testimony whereof, I have hereto set my hand, and caused the 
seal of the Post Office Department to be affixed, at the city of Wash- 
ington, the day and year above written. 0 

[ SEAL. ] W. Q. GRESHAM, 
Postmaster General. 


To the Honorable the Postmaster General 
of the United States of America : 


Please take notice that the Southern Telegraph Company, 
3 a corporation organized under the laws of the State of New 

York to build and operate « line of telegraph between Wash- 
ington, in the District of Columbia, and —— in the State 
of Louisiana, with intermediate connections and branches, does 
hereby accept the restrictions and obligations required by the act of 
Congress approved July 24, 1866, entitled “An act to aid in the con- 
struction of telegraph lines, and to secure to the Government the 
use of the same for postal, military, and other purposes,” and by 
sive) LXV of the Revised Statutes (sections 5263-5269, both inclu- 
sive). 

Dated August Ist, 1882. 
THE SOUTHERN TELEGRAPH CO., 
(SEAL. ] JAMES F. COX, Pres’d'. 
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Strate or New York, ee: 


City and County of New York, 


Be it known, on this second day of August, in the year one thou- 
sand 5 * hundred and eighty-two, beſore me, the undersigned, 
Edwin F. Corey, a notary public of the State of New York, duly 
commyssioned and sworn, and dwelling in the citv of New York, 
personally appeared James F. Cox, with whom I am personally ac- 

uainted, and known to me to be the president of the Sou 
elegraph Company, who, being by me duly sworn, says: That he 
resides in the town of Morristown, State of New Jersey ; that 
74 the seal which is affixed to the above certificate is the co 
ate seal of the said corporation, and was so affixed by their 
authority, and that he signed his name thereto as president, by like 
authority. 
Witness my hand and official seal, this second day of August, A. 


D. 1882. 
EDWIN F. COREY, 
Notary Public, 54 Wall St, New York. 


Exuisit E. 


At a meeting of the board of directors of the Sema and Meridian 
Railroad Company, held in the city of Selma, on the 10th of Octo- 
ber, 1865, the president submitted the draft of an agreement between 
this company and the American Telegraph Company, which con- 
tract is to take the place of that heretofore in existence between this 
company and the said Southern Telegraph Company— 

It was resolved, 

That the president be authorized to execute said contract on be- 
half of this company in duplicate, such execution on the part of 
this company to take effect and be binding on this company onl 
from the time when it shall be duly executed in duplicate by sai 
American Telegraph Company, one copy being retained by that 
company, the other to be delivered to the secretary of this com- 
pany. | 
75 Contract. 


This contract, made this 17th day of Nov’r, in the year eighteen 
hundred and sixty-five, between the Selma and Meridian Railroad 
Company of the first part and the American Telegraph Company of 
the second part, witnesseth, that for and in consideration of the 
faithful performance of the conditions hereinafter specified it is mu- 
tually agreed as follows : 

First. The party of the first part grants to the party of the second 

rt the exclusive right to put up a telegraph line or lines on the 

and and along the — of said party of said party of the first 
part so long as the said party of the second part complies with the 
terms, stipulations, and conditions of this contract. 

Second. And the said party of the first [part] agrees to transmit free 
of charge the materials and men of the party of the second part 


when engaged in the construction, repairing, inspecting, or superin- 
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tending their telegraph lines as long as the said party of the second 
shall faithfully observe and fulfil the conditions and provisions 
in this agreement contained, and by said party of the second part 
undertaken and agreed to be done. 8 
Third. Said vy of the second part agrees to put up and main- 
tain a first-class telegraph line or lines along the route 
76 of said railroad, and to supply and appropriate one wire for 
the special use of said railroad company for its railroad pur- 
poses, and to furnish the instruments and all necessary connections 
at any station on the railroad, and perpetuaaly maintain and renew 
the same when needed for the use and benefit of said railroad com- 
pany whenever such wire and instrument or instruments shall be 
required by the railroad company. : 
Also to furnish instruments and establish and maintain offices at 
the following places, to wit: Selma, Uniontown, Demopolis, and 
Meridian, and to transmit free of charge from and to all stations 
where said telegraph company shall have offices all such messages 
as are usually sent by telegraph from the officers and agents of said 
railroad company. . 
In testimony whereof, witness the signatures of the presidents and 
the corporate seals of the companies hereunto attached. | 


Attest : [SEAL. ] JAMES J. RICE, 
Pres’t Selma and Meridian Railroad Co. 
(SEAL. } AMERICAN TELEGRAPH CO., 


By E. S. SANFORD, Pres’t. 
C. LIVINGSTON, Sec A. T. C. 


77 Exuisit F. 
Form of Verdict. 
We, the jury, find the issues joined in favor of the petitioner, and 
we assess the damages and compensation which the Tennessee, 


Virginia and Georgia Railroad Company is entitled to receive from 
the petitioner for the appropriation of the rights and easements 
claimed in the petition to the use of the petitioner, as therein 
prayed, at the sum of , irrespective of any improvements pro- 
posed by petitioner. | 

, Foreman. 


78 Motion in Arrest of Judgment. 


In the United States Cir. Court, Mid. Dist. of Ala. 


- SourHERN TELEGRAPH Co. 
v8. 
THE East TENNESSEE, VA. & Ga. R. R. Co. 


Now comes the East Tennessee, Virginia and Georgia Railroad 
Co. and moves in arrest of judgment and before the entry of the 
judgment, because — 

1st. The original petition fails to set out and describe with suffi- 
cient certainty the property and use sought to be condemned. 


be. 
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2d. The said amended petition fails to set out and describe with 
certainty sufficient whereon to render judgment the amount and 
specific description of the property and use sought to be condemned. 

3d. The monition and notice by law on poe > as a prerequisite to 
— —— of the court was not issued and executed as required 

Y law. 

4. Phe property sought to be condemned by the amended petition 
is not set out and described in the monition issued, executed, and 
returned. i 

Sth. The court cannot render judgment on the petition and pro- 
ceedings thereon had, because the allegations and specification are 

not sufficiently certain and accurate. 
79 6. Said monition does not set out the petition in substance 
or the purport thereof in general terms. 

7. The sheriff’s return fails to show that the monition was posted 
on the property sought to be condemned in a conspicuous place. 

8. The return of the monition shows that it wasnot executed and 
— as required by law and as required by the statutes of Ala- 

a. 

9. The petition and other proceedings fail to show any right in 

itioner to construct and operate a line of telegraph over the route 

esignated in the petition. : 

10. The petition and record made in this cause fail to show any 
compliance with the constitutional prerequisites on part of petitioner 
to carry on the telegraph business in this State, for doing of which 
the property is sought to be condemned. 

iL use the verdict of the jury does not ascertain the bound- 
aries of the easement or quality or exact or defined limits of the 
property sought to be expropriated, nor does it sufficiently ascertain 
the rights of petitioner. 

12. use the jury was not drawn and summoned according to 
aw. 

13. Because the jury was not drawn and empannelled from a venire 

of eighteen good and lawful men, freeholders of the county. 
80 14. Because the jury was not composed of freeholders of 
the county. 

15. Because the oath administered to the jury was not the oath 

uired by law. 
“46. Because other issues were submitted to the jury than the mere 


estimation of compensation & dam 
PETTUS & DAWSON. 
GAYLORD B. CLARK. 
Filed June 27, 1884. J. W. DIMMICK, Clerk. 


81 SaturDay, March 1st, 1884. 


Court met pursuant to adjournment. 
Present an ee: e Hon. John Bruce, judge of the dis- 
trict ror tg e United States for the State of Alabama, sitting as 
vircuit ju 
The following proceedings were had: 


Se oe ae 
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In the Matter of Drawin Grand and Petit Jurors to serve at the 
: ensuing May Term of this Court. 


This day, in open court, pursuant to the rules of practice in this 
court in that behalf, the marshal drew from the box containing the 
names of jurors twenty-three persons to serve as grand jurors and 
thirty persons to serve as petit jurors at the May term, 1884, and 
the names so drawn from the box were written down by the clerk. 


The following is the list of the names so drawn: 
* * * . * * * * 


Petit Jurors. 


. L. B. Austin, Chambers county. 
B. C. Walter, Montgomery county. 
Green Caldwell, Talladega county. 
Frank Mitchell, Montgomery county. 
. Wm. A. McMurray, Randolph county. 
; 6. Jno. D. McCormack, ur county. 
82 7. Robert Root, Pike county. 
8. George F. Beach, Dallas county. 
. James Maddox, Chambers county. 
10. Gip West, Chilton county. 
11. A Whetstone, Autauga county. 
12. M. E. Bryant, Lee — 
13. Harmon R. Gay, Randolph county. 
14. J. F. Barker, Talladega county. 
15. W. L. Knox, Autauga county. 
16. Henry C. Bryant, Elmore county. 
17. S. S. Halbrook, Shelby county. 
18. Sherrod Sims, Butler county. 
19. Samuel Lee, Lowndes county. 
20. Joseph Peacher, Montgomery county. 
21. J. P. McCloud, Bullock county. 
22. Jesse Folmar, Crenshaw county. 
23. Marian Alford, Geneva county. 
24. Jacob Griel, Montgomery county. - 
25. George L. Jones, a 
26. F. A. ae Chilton county. 
27. J. T. May, Montgomery county. 
— L. A. Chambliss, Autauga county. 
30 
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P.. A. Wood, * * 
J. A. Dudley, Chilton county. 


The following regular jurors, G. L. Jones, A. H. Whetstone, and 
J. T. May, together with the following-named talesmen, Jno. D. 
Letcher, J. V. Gonzales, L. Waldman, R. E. Cummings, James Cor- 

bitt, J. W. Roberts, Jr., Chas. P. Sparrenberger, H. Kenne- 
83 worth, and J. S. Nutting, were empaneled and sworn to try 
the issues joined in this case. 
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84 | Supersedeas Bond. 
In the Supreme Court of the United States. 


THe East TENNESSEE, VirGINIA & GeorGIA RatLroap Co., Plain- 
tiff in Error, : 


v8. 
TH SouTHERN TELEGRAPH Company, Defendant in Error. 


Know all men by these presents, that we, The East Tennessee, 
Virginia & Georgia Railroa Company, as principal, and Jay Gould, 
city of New York, State of New York, and Cyrus W. Field, city of 
New York, State of New York, as sureties, are held and firmly bound 
unto the Southern Telegraph Company in the sum of twenty thousand 
dollars, to be paid to the said The Southern Telegraph Company, its 
successors and assigns; to which payment, well and truly to be made, 
we do bind ourselves and each of us, jointly and severally, and our 
and each of our heirs, executors, and administrators, firmly by these 
presents. 

Sealed with the seals of the said sureties, and dated this 20th day 
of August, 1884. 

Whereas the above-named The East Tennessee, Virginia & 
Georgia Railroad Company hath prosecuted a writ of error in the 
Supreme Court of the United tes to reverse the judgment 

rendered in the above-entitled action by the circuit court of 
85 the United States for the middle district of Alabama: Now, 

therefore, the condition of this bond is such that if the 
above-named The East Tennessee, Virginia & Georgia Railroad 
Company shall prosecute its said writ of error to effect, and answer 
all costs and damages if it shall fail to make good its plea, then this 
obligation shall be void; otherwise to remain in full force and 


virtue. 
JAY GOULD. SEAL. 
CYRUS W. FIELD. ISEAIL. 


Signed and sealed in 138 of— 
JOHN A. SHIELDS, 
U. S Commissioner, S. D. N. Y. 


SouTHERN District oF New York, * 
State of New York, City and County of New Port,, 


Jay Jould, one of the subscribers to the foregoing instrument, 
being duly sworn, says: That he is a householder within this State, 
and is worth the sum of forty thousand dollars over and above all 
the debts and liabilities which he owes or has incurred, and exclu- 
sive of property exempt by law by levy and sale under an execu- 
tion. | 


(Signed) : JAY GOULD. 
Sworn to before me this 20th day of August, 1884. 
[SEAL.] JOHN M. SHIELDS, 


U. S. Commissioner, & D. N. ye 


— 
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86 SouTHERN District or New YorK, a 
State of New York, City and County of New Fort,, 


Cyrus W. Field, one of the subscribers to the foregoing instru- 
ment, being duly sworn, says: That he is a householder within 
this State, and is worth forty thousand dollars over and above all 
debts and liabilities which he owes or has incurred, and exclusive of 
property exempt by law from levy and sale under an execution. 


. Signed) CYRUS W. FIELD. 
Sworn to before me, this 20th day of August, 1884. 
[SEAL.] ; JOHN A. SHIELDS, 


ULS. Commissioner, & D. of NM FT. 


UnitTEep SrArxs OF AMERICA, aa 
Southern District of New Fort,, 


On this 20th day of — * A. D. 1884, personally appeared beſore 
me Jay Gould and Cyrus W. Field, to me known to be the persons 
described in and who executed the foregoing bond, and they sever- 
ally acknowledged before me that they executed the same for the 


rposes therein set forth. 
25 . JOHN A. SHIELDS, 
U. S. Commissioner, S. D. of N. Y. 


87 UnItTep STaTEs OF AMERICA, — 
Southern District of New Fork, 


I, John A. Shields, deputy clerk of the circuit court of the United 
States for the southern district of New York and U. S. commissioner 
for said district, do hereby certify that Jay Gould and Cyrus W. 
Field, the sureties named in the foregoing bond, are known to me 
to — ae — for the amount of the penalty named therein. 

— JOHN A. SHIELDS, 
Deputy Clerk of the Circuit Court of the United States for 
the Southern District of New York and U. & Com- 
missioner for the Southern District of New York. 


Unrtep States or AMERICA, ; 
District of New Fort, *° 


I, Timothy Griffith, clerk of the circuit court of the United States 
of America for the southern district of New York, second circuit, do 
hereby certify that I am well acquainted with the handwriting of 
John A. Shields, whose name is subscribed to the annexed & 
acknowledgement, and that the si to the same is in 
88 his proper handwriting. And I do further certify that he 
was at the time of signing the same a United States commis- 
sioner, duly appointed by the circuit court of the United States of 
America for the southern district of New York, second circuit. 
In testimony whereof, I have hereunto subscribed my name and 
affixed the of the said circuit court, this 20th day oF August, in 
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the year of our Lord one thousand eight hundred and eighty-four, 
and of the Independence of these United States the hundred and 


ninth. 
TIMOTHY GRIFFITH, Clerk: . 


Bond accepted Aug. 26, 84. 
DON A. PARDEE, Judge. 


* 
Received and filed the 30th day of W A. D. 1884. 
W. DIMMICK, Clerk. 


89 Writ of Error. 


Unitep States oF AMERICA: 


The President of the United States to the honorable the judges 
7 —— circuit court of the United States for the middle district of 
ma: 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court before you, 
between the East Tennessee, Virginia and Georgia Railroad Com- 

ny and the Southern Telegraph Company, a manifest error hath 

ppened, to the — damage of the said East Tennessee, Virginia 
roa 


and Georgi i Company, as by its complaint appears, we, 
being willing that error, if any hath been, should be daly corrected, 
and in this be- 


ll and speedy justice done to the parties aforesai 
half, do — you, if judgment be therein given, that then, 
under your seal, distinctly and openly, you send the record and pro- 
ceedings aforesaid, with all things concerning the same, to the 
Supreme Court of the United States, — with this writ, so that 
you have the same at Washington on the second Monday of October 
next in the said Supreme Court to be then and there held; and the 
record and proceedings aforesaid being inspected, the said Supreme 
Court may cause further to be done therein to correct that error 
what of right and according to the laws and customs of the 
90 United States should be done. 
Witness the Honorable Morrison R. Waite, Chief Justice 


of the said Supreme Court, this 19th day of ——_ A. D. 1884. 
[sEAL. ] J. W. DIMMICK, 
Clerk Circuit Court of the United States 
a for Middle District of Alabama. 


This writ of error is allowed by me, and the same is to be a super- 
sedeaS and stay of proceedings under the judgment in the cause 
therein mentioned upon the execution and delivery of the bond 
herewith presented and approved by me, which is conditioned as 

uired by law. 

Allowed this 27th day of August, 1884. | 

DON A. PARDEE, Judge. 


Filed the 30th day of August, A. D. 1884. 
N J. W. DIMMICK, Clerk. 
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k. TENNESSEE, VIRGINIA & GEORGIA R. n. CO. vs. 8. T. CO. 
91 Citation. 


United States of America to the Southern Telegraph Company, 

Greeting : 

You are hereby admonished and cited to be and appear at a Su- 
preme Court of the United States to be held at Washington on the 
second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
middle district of Alabama, wherein The East Tennessee, Virginia 
& Georgia Railroad Company is plaintiff in error and you are de- 
fendant in error, to show cause, if any there be, why the ju t 
rendered against the said plaintiff in error, as in said writ of error 
mentioned, should not be corrected, and why speedy justice should: 
not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 26th day of August, A. 


D. 1884. 
DON A. PARDEE, Judge. ° 
Received in office September Ist, 1884. 
JOSEPH H. SPEED, 
U. S. Marshal. 


92 Executed by — he citation on David T. Blakey, 
att’y of record ior So. Tel. Co., at Montgomery, Ala., Sept. 1st, 


JOSEPH H. SPEED, 
US. Marshal, 
Pr. S. 


Middle District of Alabama, 


I, J. W. Dimmick, clerk of the circuit court of the United States 
in and for said middle district of Alabama, hereby certify that the 


foregoing, contained on pages numbered one to — ) 


93 Unirep States OF AMERICA, es : 


inclusive, is a full, true, and complete transcript of the record and 
— in the case of The Southern Telegraph Compan — 

he East Tennessee, Va. and Georgia Railroad Company, fate de- 
pending in said court, as the same remain of record and of file in 
my office as such clerk, being the same cause mentioned in the writ 
of — the original of which, with the citation, is herewith trans- 
mitted. 

In testimony whereof, I have hereunto set my hand and caused 
the seal of said court to be affixed, at Montgomery, in said district, 
this first day of September, A. D. 1884. 

J. W. DIMMICK, Clerk. 


Endorsed on cover: M. Alabama C. C.U.S. No. 1086. The 
East Tennessee, Virginia & Georgia Railroad ee in 
— vs. The Southern Telegraph Company. Filed 15th October 
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L uyreme Gourt of the Wuited States. 


No. 107. 
OCTOBER TERM, 1887. 


THE EAST TENNESSEE, VIRGINIA & GEORGIA 
RAILROAD CO., Pram m Ennon, 


5. 


THE SOUTHERN TELEGRAPH COMPANY. 


In Error to the Circuit Court of the United States 
for the Middle District of Alabama. 


— Gee 


STATEMENT OF THE CASE. 


THE SOUTHERN TELEGRAPH ComPany, the defendant in error, 
filed its petition in the Probate Court of Dallas county, Alabama, 
to condemn a right-of-way over the lands, right-of-way and rail- 
road of the plaintiff in error, from Selma, Alabama, to the Missis- 
sippi line, a distance of about eighty-five miles. The Railroad 
Company intervened and propoanded its interest in the property 
sought to be condemned as provided by the Code of Alabama, 
and claimed the sam of twelve thousand dollars as the measure 
of its proper compensation for the vulue of the land taken and 
the consequent damages directly resulting from the appropria- 
tion. 

The case was removed to the United States Circuit Oourt tor 
the Middle District of Alabama on the petition of the Railroad 


Oompany. 


Demarrers were filed to the petition, which were overruled. 
The Telegraph Company amended its petition aguinst the ob- 
jection of the defendant during the process of the trial. 

The damages and compensation were ascertained by the ver- 
dict of the jury and assessed at $500.00, on which judgment of 
expropriation was entered. 

Daring the trial numerous poiuts were reserved by the Rail- 
road Company on objections to the testimony, aud to charges of 
the court, all of which were made a part of the record by bill of 
exceptions. 

A writ of error was sued out and a general supercedeas Was 
awarded on execution of proper bond, which was fixed and up- 
proved by the Circait Judge. In this Court, at the October 
Term of 1884, the supercedeas was set aside, the effect of which 
was to permit the constractioa of the telegraph lines pending the 
jadgment on the writ of error. 


THE PLEADINGS AND PROCESS. 


The petition of the Telegraph Company was filed in the Pro- 


bate Court of Dallas county on March 29, 1884. 
(See Record, page 1.) 

On the same day the Judge of Probate made an order requir- 
ing a monition to issue and to be posted in some conspicucas 
place upon the right-of-way of the Railroad Company in Dallas 
county descrived iu the petition, and that notice be issued to aud 
served on the East Tennessee, Virginia and Georgia Railroad 
Company. Also, a writ was directed to issue to the Sheriff of 
Dallas coanty direutiug him to sammon a jury of twenty-four 
men to appear on the 10th day of April, 1884. 


(Record, pages 3 and 7.) 
Notice of the petition was served on the Railroad Compauy 
March 31, 1884. (Record, page 5.) 


On the same day the Sheriff posted a moniiion on « building 
owned and used by the Railroad Company asa depot at the foot of 
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Broad Street, in the City of Selma, and thirty fect from the center 
of the track. (Record, page 6.) 

On the 10th of April, 1884, the Railroad Company intervened 
and set up its claim to the property sought to be condemned, and 
demurred and, without waiver, also answered to the petition. 

(Record, pages 8-10.) 

On the same day the Railroad Company filed its petition and 
bond for a removal. (Record, pages 11 and 12.) 

The cause was duly removed to the United States Circait 
Coart for the Middle Distriet of Alabama. 


On May 31, 1884, the Railroai Company moved the Circait 
Court to quash the monition and the Sheriffs return thereon, 
which was overruled by the court. (Record, page 15.) 


The case was called for trial on the 26th of June, the demar- 
rers of the Railroad Company were overruled. On the same day 
the Telegraph Company filed an amendment to its petition, 
(Record, pages 15-18) which was allowed by the court against 
the objection of the Railroad Company. 

Demurrers were renewed to the amended petition, which were 
overraled. . (Record, pages 16.19.) 

The jury being called the Railroad Company challenged the 
array and moved to quash the venire, which was overruled by 
the coart, and the jury was empaneled and sworn. 


(Record, pages 19 and 20.) 
The Railroad Compauy moved to set aside the panel which 


was overruled. (Record, page 20.) 
After the examination of the witnesses for the Telegraph Com- 
pany had been finished, and while the examination of the wit- 
nesses for the Railroad Company was progressing, the Telegraph 
Company was allowed to amend its petition, against the ober- 
tion of the Railroad Company. (Record, page 28.) 
The Railroaa Company then renewed its demurrers to the last 
amended petition but the same were overruled by the court. 
(Record, page 28.) 
The court having given a general charge, and certain special 
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charges for the Telegraph Company, and refased certain special 
charges asked in writing by the Railroad Company, the jary re- 
dered a verdict asscasing the damages at $500 apon which jedg- 
ment was entered, vesting in the Telegraph Company the rights, 
ways and easements claimed in the petition. 
(Record, page 17.) 
On July 27th the Railroad Company filed a motion in arrest of 
judgment, which motion was overruled by the court. 
(Record, pages 31-36.) 


ASSIGNMENTS OF ERROR. 


The demurrers filed by the Railroad Company to the petition 
of the Telegraph Company were renewed and passed apon after 
each successive amendment. They are set out on page 9 of the 
record. 

The Circuit Court erred in the following particulars, vis: 


1. In overruling the second demurrer, vis: “The said petition 
fails to show that the petitioner ia a Telegraph Company char 
tered by this or any other State, with rights ander its charter to 


construct, maintain and operate lines of telegraph within the 
State of Alabama.” 


2. In overruling the third demurrer, viz: “The said petition 
fails to describe with sufficient certainty and purticalarity the 
parcel or parcels of land or franchise or easements, in which the 
way, privilege, easement, or right of use is claimed.” 


8. In overraling the fourth demurrer, vis: “The said petition 
fails to show with sufficient certainty and partical.rity, the privi- 
lege, right, way or use claimed and sought to be coudemned.” 


4 In overruling the fifth demurrer, vis: “The said petition 
fails to show with sufficient certainty the particalar portion of 
ing of its poles and the stringing of its wires, or for the erection 
of its offices, and fails to show the dimensions aud amount of said 


3 


—— — ——— 9 lucation of its 
offices to be constructed.” 


In overruling the sixth demurrer, vis: “Said petition fails 
to show any right in petitioner to construct or maintain its «aid 
linen or offices on the bridges, trestles or other structures of this 
interventor.” 


6. In overruling the seventh demarrer, vis: “Said petition 
fails to show with sufficient certainty how its wires, poles or other 
structures ure to be placed upon or attached to the bridges and 
trestles which it seeks to condemn, and fails to show how maay 
of such poles and wires it seeks to condemn an casement for, aad 
fails to show the part of such bridges and trestles which it sv 
to condemn to its axes.” 


7. In overraling the eighth demarrer, vis: “Sid petition fails 
to show that petitioner has sufficiently complied with the laws of 
Alabama to entitle it to the judgment of coudemuation prayed 
in its charter.” 


8. In overruling the ninth demurrer, vis: “Said petition fails 
to show that petitioner has the right to do the telegraph basiness 
in this State for which it seeks to condemn the property which 
in aaid petition is sought to be appropriated.” 


9. In overruling the tenth demurrer, vis: “Said petition fails 
to show any effort on the part of the politioner to agree or con- 
tract with this intervenor for any particalar right or easement, 
and any particular and defined property of intervenor, and fails 
to show any refasal ou the part of this intervenor to agree or coa- 
tract with petitioner for the grautiug of any particalar rights or 
easement iu any defiued portion of ite property.” 


10. In overruling the eleventh demarrer, vis: “Said petition 
fails to show any effurt on the purt of petitioner to perchase from 
this intervenor auy particular ase, right, property or easement 
in the property described in the petition. 


11. In overruling the twelfth demurrer, viz: Said petition 
fails to show and allege the necessary facts to give this court 
jariadiction of the sabject matter, and to grant the prayer there- 
of.” 


12. In overruling the thirteenth demurrer, viz: Said petition 
fails to sufficiently set forth all the use, easement, privilege or 
other right claimed in said property of this intervenor, aud that 
the same has been surveyed, laid off aud otherwise specifically 
defined.” 


13. In overruling the motion of the Railroad Company to 
quash the return of the Sherif to the monition which was issadéd 
and posted upon the depot of the Railroad Company, which mo- 
tion is as follows : 

„Now comes the East Tennessee, Virginia & a Railroad 
6 Company and moves to quash the return of the iff to the 
% monition, upon the following grounds: Ist. That the said re- 
“ turn fails to show that the said monition was posted in a con- 
* gpicuons place on the p:operty sought to be condemned. 3nd. 
„That the aid return of the Sheriff fails to show that the said 
% monition was posted on the property sought to be condemned. 
“3rd. That said return fails to show that the said mouition was 
¢ posted on the right-of-way of the East Tennessee. Virginia & 
“ Georgia Railroad.” (See Record, pages 6, 7, 31 and 17.) 


14. In overruling the motion of the Railroad Company to 
quash the monition issued in the cause. which motion is as fol- 
lows : 

„The East Tennessee, Virginia & Georgia Railroad Company 
moves to quash the monition in this cause, because: Ist 
“ ia a variance between the description of the land sought to be 
« condemned in the petition and that mentioned iu the monition. 

“2nd. The said monition does not set out the petition in sub- 
“ stance, or the purport thereof in generul terms. 

rd. Said monition fails to describe with sufficient certainty 
“ the property sought to be condemned.” 

(Record, pages 6, 17, 18 and 31.) 

15. In allowing the Telegraph Company, against the objection. 

of the Railroad Company, to amend its petition. 


(Record, pages 18 and 10.) 


—— 
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16. In overruling the motion of the Railroad Companys to 
strike out the amendment filed to the petition. 

* (Record, page 19.) 
17. In overruling the motion of the Railroad Company to 


(Record, page 20.) 


19. In administering—against the objection of the Railroad 
Company—all portions of said oath which submitted to the jury 
the determination of any fact excepting the assessment of dam- 


ages and compensation. 


20. In overruling the motion of the Railroad Company to set 
aside the panel upon the ground that the jury had not been 
“ drawn, summoned and sworn in the manner required by law,” 
as hereinbefore stated in the motion to qnash the venire and in 


the objections to the oath. 1 (Record, page 20.) 


21. In admitting, against the objection of the Railroad Com- 
pany, a pretended transcript of the alleged act of incorporation 
of the Southern Telegraph Company; in substance pretending 
to be a declaration of incorporation made - pursuant to an Act 
of the Legislatare of the State of New York, known as Chapter 


265 of the laws of 1848, entitled ‘ An Act to provide for the in- 
3 corporation of Telegraph Companies,’ passed April 12, 1848, and 
the several acts amendatory thereof and supplementary thereto 
* © © fer the purpose of constracting and owning, 
using and maintaining a line or lines of telegraph partly within 
and partly without the limits of the State of New York,” by the 
name of the “Southern Telegraph Company,” and authorizing 


and from Atlanta to Montgomery, Selma and Mobile, in the 
State of Alabama, and New Orleans in the State of Louisiana, 
fixing its capital stock at five million of dollars. 


_ The caption and certificate of said transcript is an follows: 


4 The people of the State of New York, by the grace of God 
“ free and independent, to all whom these presents shall come or 
4c may concern, Greeting: 

* Know ye that we having examined the records and files in 
* the office of the Clerk of the County of New York and Olerk 
«“ of the Supreme Court of said State or said County, do find a 
“ certain certificate of i there remaining, in the 
“ words and figures following, to- wit: 


(Here is entered Declaration of Incorporation.) 


All of which we have caused by thesé presents to be exem- 
“\ plified, and the seal of our said Supreme Court to be hereunto 


“ Witness, Charlies Donohue, Justice, at the City of New York 
“ the 4th day of April, in the year of our Lord one thousand eight 
“ hundred and eighty-four, of our independence the one hundred 
% and eighth. PATRICK KEENAN, CLERK. 


g Justice of the Supreme Oourt 
for the City and County of New 
t Patrick Keevan 


hose name is 
— 
worn, 


it to build from New York through various points to Atlanta, Ga, 


law, as to the incorporation of enid petitioner aad ass prerequisite 
to its doing a telegraph business and enjoying the power sought 
to be exercised in said petition, had been complied with. 
(Record, pages 21 and 11.) 
23, In overraling the motion of the Railroad Company to en- 
clude from the consideration of the jury and to strike out the said 
alleged transcript of incorporation and said petition of removal. 
(Record, page 22.) 
24 In permitting, against the objection of the Railroad Oom- 
pany, the Telegraph Company to introduce and read in evidence 
a transcript certified by W. Q. Gresham, Postmaster General, 
being an alleged acceptance by James F. Cox, President of the 
Southern Telegraph Company, for said Company, of the restric- 
tions and obligations required by the Act of Oongreas approved 
July 4, 1866, entitled, “Act to aid in the construction of tele- 
graph lines and to secure to the Government the use of the 
same for postal, military and other purposes.” 
Revised Stat. U. S., §5268. 
(Record, pages 22 and 34. Appendix C.) 
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W. In permitting, in the trial of the cause, the petitioner to ask 
the witness Cecil Gabbett, “What is the value of the use of the 
land occupied by the telegraph poles, obtained under the distinct 
understanding and supposition that the poles would be remeved 
on notice? and how woald sach taking and constraction of the 
line do any damage?” Which was objected to by the Railroad 
Company upon the ground, ist. That the taking and ase under 
the petition was and would be differeat from that implied in the 
question. 2d. The evidence was irrelevant. 3d. The witness 
could not properly G@epose to the matters inquired of. 4th. The 
evidence sought was illegal and incompetent ; to which question 
the witness answered that “in such case the damage would be 
nothing.” (Record, page 24.) 


26. In overraling motion of the Railroad Company to strike 
out the foregoing answer on the part ot the witness Gabbett, vis: 
In such case the damage would be nothing.” 

| | (Record, page 24.) 

27. In permitting, against the objection of the Railroad Com- 
pany, the Telegraph Company to amend its petition during the 
examination of the last witness for the Railroad, John M. Bridges, 
in the manner following: “And petitioner asks the condemna- 
tion of this right-of-way as aforesaid; subject to ‘the rights, 
M ptivilege and condition of said Railroad Company to require 
“ the line of petitioner’s line of telegraph poles to be moved at 
“ ahy time farther on said right-of-way of said railroad as the 
“ necessities of ssid railroad may require.” (Record, p. 28.) 


28. In charging the jury ex mero motu, as follows : “The Soath- 
ern Telegraph Company has the right to condemn the rigut - ol. 
way in question over the lines of the East Tennessee, Virginia 
and Georgia Railroad.” (Record, page 28.) 


29. Iu charging the jury as follows: “The pleadings in this 
ease estop the Railroad Company from denying the corporate 
existence and rights of the Telegraph Company, and I so decide.” 
(Record, page 29.) 
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30. In charging the jury that “the Railroad Company simply. 
has a right-of-way, and cannot give an exclusive right to the 
Western Union Telegraph or to any other telegraph company, 
becayse the public are interested in this property as well as the 
Railroad Company, the Western Union Telegraph Company or 
the Southern Telegraph Company.” (Record, page 29.) 


31. In charging the jury that “the right is open to any tele- 
graph company to baild on the railroad right-of-way who shall 
make just compensation to the railroad company who is primari- 
ly, in point of time, at least, and perhaps in other respects, the 
owner of the right-of-way.” (Record, page 29.) 


32. In charging the jury as follows: “What property is taken, 
and the amount of property, aad what injary is done to the rail- 
road, is a question for the jary.” (Record, page 29.) 


33. In charging the jary as follows: “The taking of a railroad’s 
right-of-way for telegraph purposes is not like the taking of a 
farmer's property by a railroad.” (Record, page 29.) 


34. In charging the jury that “the amount of the compeusation 
paid per annum by the Western Union Telegraph Company to 
the respoudent ander its coutracts, and the amount paid by the 
respondent to other railroad companies, is no test of the damages 
and compensation to which the respondent is entitled in this 
case.” (Record, page 20.) 


35. In charging that “the question here is the cash value of 
the premises sought to be occapied, and any other damages re- 
sulting to the respondent from the occupancy of such premises.” 

(Record, page 30.) 

36. In refasing to give the written charge asked by the Nail. 
road Company as follows: ‘If the jury believe the evidence 
they must find for the respondent.” (Record, page 30.) 


37. In refusing to give the written charge asked by. the Rail- 
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read Company as follows: “The petitioner having failed to 
prove by competent aad legal evidence its corporate existence 
and powers, the jary mast find for the respondent.” 
: (Record, page 30.) 

38. In refusing to give the written charge asked by the Rail- 
road Company, as follows: “The petitioner having failed by 
competent and legal proof to show its capacity and powers and 
rights as to the constraction and operation of a telegraph line on 
the route mentioned in the petition, and having failed by sach 
evidence to show the existence of any such rights under their 
charter as that claimed in the petition, they will find for the 


respondent.” (Record, page 30.) 


39. In refasing to give the written charge asked by the Rail- 
road Company, as follows: “In estimating the value of the pro- 
perty which will be taken and appropriated to the Telegraph 
Company, and of which the Railroad Company will be deprived, 
they (the jurors) mast take into consideration, with the other 
evidence, the amounts and value which the telegraph companies 
are usually willing to, and do pay therefor, as the same may ap- 
pear fro the evidence.” ä (Record, page 30.) 


40. In refasing to give the written charge asked by the Rail- 
road Company, as follows: “Where the value concerns property 
for which there is not a market demand, or known or casily as- 
certainable general value, evidence of actual sales or transac- 
tions should be considered by the jury in ascertaining such 
valae.” (Record, page 30.) 


41. Error in refasing to give the written charge asked by the 
Railroad Company, as follows: “Under the existing constitution 
of Alabama, no foreign corporation can engage in basiness in 
this State without having at least one known place of business, 
and an aathorised agent or agents therein; and if the petitioner 
has failed to show by the testimony that it had such place of 
basiness at the time of the filing of these proceedings, and if 
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there is no evidence to show auch facts, you must fad for the 


petitioner.” (Record, page 30.) 
42, Error in overruling the motion in arrest of judgment. 
(Record, pages 31-36.) 

ARGUMENT. 


The Southern Telegraph Company in its original petition, re- 
lying upon Sectious 1930 to 1932 of the Vode of Alabama, (See 
Appeadix A), suught to condemn what is described as an n- 
“ ment, privilege or otherright ° © © forthe plant- 
“ ing, preparing and preservatiun of its telegraph poles and 
“< wires on said right-of-way, and on the bridges and trestles of 
“ said Railroad Company, and fur the erection and cccapation of 
“ offices at suitable distances for the accommoiativa of the pab- 
4 lie, and to construct, maintaiu and operate its lines of telegraph 
4 along said road and along and on said right-of-way so as not 
“ to obstruct or hinder the usual travel over said railroad, or in- 
“ terfere with its enjoyment of its right-of-way.” 

(Record, page 3.) 

The proceeding which it institated was.one authorized by 
Title 2, Chapter 17, Article 2 of the Revised Code of Alabama, 
1876, Sections 3580 to 3586, inclusive. (See Appendix B.)) 


Before discussing ia detail the errors assigned, it may be well 
to note the nature of the juriadiction invoked, and the character 


of the proceeding. 


Statutory proceedings for the condemnation of property mast 
be strictly followed. The rule of construction is the same as the 
construction of a statute which creates a new dense, gives a 
penalty and directs how it shall be recovered. In such a e 
the statatory remedy alone éan be followed, aad if not so follow- 
ed no title or easement is obtained, aud the condemning party 
has ‘no defouse to the asual common law actions. 

; — ——— ee 


(See also, Post, p. 20.) 
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THE LEGAL CAPACITY OF THE TELEGRAPH COMPANY. 


In order to render a condemnation proceeding valid, the con- 
demnuing party mast have the legal capacity to acquire, hold aad 
enjoy. the particular property or casoment therein, and mast 
strictly parsne the methods pointed oat by the statute for its ac- 
quisition. 


The existence of the capacity to exercixe the rights claimed 
under the petition is a juristictional fact and should be averred — 
with distinctness in the petition in order to give power to the 
Probate Ooart to take the Arst step in establishing the right of the 


petitioner. 


Several of the poiuts reserved sud here assigned for error as- 
sert the insafficiencys of the pleading in respect to the corporate 
existence and the power of the Telegraph Company as well as 
the lack of proof to establish anch existence and power. The 
assigned errors numbered 1, 5, 8, 11, 21, 22, 23, 28. 29, 36, 37, 38 
and 43 properly involve the discassiou of this question. 


Section 1930 of the Code of Alabama—Appendix A—requires 
that the petitioner shall be a “TELEGRAPH COMPANY,” chartered 
or incorporated, &c. Section 3530 of the Code of Alabama—Ap- 
pendix B—aleo requires that the telegraph company shall be in- 
corporated by Alabama or another State in order to avail of the 


remedy given. 


In addition, it is obviously necessary that the charter of the 
company itself should authorize the coustraction of the particalar 
line in question, because the State of Alabama could not confer 
sach power upon a foreigu corporation without the couseat of 
the State by which it was created. The allegations of the poti - 
tion (Record, page 1) are that the petitioner is a corporation ua- 
der the laws of the State of New Tork; that it has power to ope- 


rate telegraph lines, and is the owner of telegraph lines running 
through several States. 
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This is not equivalent to an averment that it isa “Telegraph 
>” that is, a company chartered primarily for the nur. 

pose: of condacting a general commercial telegraph business. 
Man} railroad companies, and perhaps com.nercial exchanges, 
may be authorized to build and operate telegraph lines as an in- 


ident to their business, (Telegraph Company vs. Rich, 19 Kan- 


sas, 517), but they could not be considered “telegraph compa- 
nies.” ‘The word “telegraph,” being found in the same of the 
corporation does not in itself import a power not otherwise en- 
preasly given aud defined in the charter, nor does it follow from 
the averments of the petition that because the Southern Tele- 
graph Companys is a corporation of the State of New York that 
it bas a charter right to operate a line between Selma, Alabama, 
and Meridian, Mississippi. 


The declaration of the petitioner that it is the ewner of tele 
graph lines running through several States is in no nenne shows 
‘that it has the legal right te n and operate said lines, and cer- 
tainly falls far short of asserting any legal nicht to operate the 
particular line in question. 

Again, even if the charter capacity of the corporation in this 
respect had been sufficiently averred, the proof was wholly in- 
wafficient to sustain it, the averments being pat at issue by the 
answer of the Railroad Company. (Record, page 100. Theecaly 
proof attempted to be offered ot the corporate existence and 
charter privileges of the Telegraph Company was the transeript 
offered by the petitioner on the hearing. Objection was made to 
the certificate to this transeript as beiug insufficient under the 
act of congress (Revised Statute No. 906, Appendix D,) to enti- 
tle it to be admitted in evidence: It is — — 
in a pablic office “not appertaining to a court.” 

In the first place, Patrick Keenan makes the certificate and 
states that “Having examined the records and files ‘in the 
40 office of the Clerk ef the County of New York end the. Olerk 
« of the Sapreme Coart of the said State or esi County, do ind 
4 n certain certificate of incorporation there remaining, in the 
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“ words and figures following, to-wit:” The certificate proceeds 
farther to say “all of which we have caused by these presents 
4 to be exemplified and the seal of the aforesaid Sapreme Oourt 
“ to be hereunto affixed.” This certificate is attested by Oharies 
Donohue, Justice, at the City of New York, and is signed by 
Patrick Keenan, Olerk, but no seal was affized. 

(Record, pages 32-3.) 

Charies Donohue, the presiding Jastice of said Supreme Ooart, , 
fails to certify that the said attestation ie made by the proper 
officer as required by the act of Congress ; a most material omis- 
sion, thecaption showing that the officer had examined the records 
of two offices, viz: the office of the Clerk of the County of New 
York. and the office of the Clerk of the Supreme Court of said 
State or said County. Furthermore the second certificate of 
Patrick Keenan, the Clerk, who this time certifies under the seal 
of the Oourt, fails to conform to the Act of Congress in this: 
that he does not certify that the said Presiding Justice is duly 
commissioned and qualified. The language of the certificate is 
„ duly elected and sworn.” This is not the equivalent of an 
averment that he was duly commissioned and qualified, An 
officer may be sworn in without receiving his commission, and 
he may be commissioned without becoming qualified. Many 
Justices of courts of record—notably probate courts, surrogate 
courts and county courte—are required, in addition to being 
commissioned and sworn, to give bond or do other act as prelim- 
inary to qualification for, or investment with the office. 

All of the objections made to the admission of this transcript 
were overruled. (Record, page 21). Moreover the said traa- 
script did not show that a copy of said charter and the acknow- 
ledgement thereto had been filed in the office of the Secretary of 
State of the State of New York, as required by the laws of that 


State. (Record, page 22.) 
This being all of the evidence offered by the telegraph com 


pany, and being improperly admitted, left it m 
proof of its corporate existence and capacity. 
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A effort was made to avoid these difficalties by introducing 
in evidence to the jury the petition and bond for removal; and 
charging that they would work an estoppel on the part of the 
Railrédad Company to deny the corporate existence and organi- 
zation of the Telegraph Company. (Assignment of Error No. 29. 
Ante p. 10.) This was a manifest error. In the first place, the 
petition of the Telegraph Company alleged corporate existence 
and alleged that the petitioner was a corporation of the State of 
New York. The petition filed for a removal by the Railroad 
Company simply avers that the Railroad Company is a citizen of 
the State of Tennessee, and that the Telegraph Company is a 
citizen of the State of New York. (Record, page 1I.) The Rail- 
road Company had the right to have every question raised by 
the petition, and the truth of every averment therein made, in- 
cluding that of the corporate existence of petitioner under the 
laws of the State of New York, tried and determined in the fed- 
eral court. And it would present a singular spectacie if, in put- 
suing its right of removal, it should be thereby estopped fiom 
thereafter insisting upon its proper defences. 


Another reason why this transcript was inadmissabie is foand 
in the recitala of the declaration of incorporation itself which af- 
firmatively show that the said company had no right to build a 
line of telegraph from Selma, Alabama, to Meridian, Mississippi. 


The language of the charter (Record, bottom of page 32) defined 
the general route along which the lines of the Telegraph OCom- 
pany were authorized to be constructed and maintained as being 
from Atlanta, Ga., to Montgomery, Ala, from Montgomery to 
Selma, Ala., and from Selma to Mobile, Ala. The authorized 
_ construction of a railroad from Selma to Chattanooga would not 
authorize the constraction of such line direct from Selma to 
Memphis and from Memphis to Chattanooga. It is presumed that 
the Legislature meant that the line from Selma to Mobile should 
be bailt on as direct a route between the two towns as practica- 
ble. It is true that when they should pass west of Mobile; en 


18 


route to Meridian, they might intend to change their direction and 
come to Mobile. But they were not authorised to go from Selma 
to Meridian, in the State of Mississippi, but when they reached 
New Orleans they were authorized to build thence to Jackson 
and Vicksbarg. (Record, page 33.) 


We think it clear that no sufficient corporate capacity was 
averred and that no corporate existence was proved, and that the 
charter power to build the line in questiou was disproved by the- 
exhibition of the alleged charter. 

Atlantic R. R. vs. Sullivan, 5 Ohio St. R., 276. 


GONSTITUTIONAL PREREQUISITES TO EXERCISE OF POWER OF 
EMINENT DOMAIN. 


The Constitation of Alabama provides—Article 14, Section 4— 
that “no foreign corporation shall do business in this State with- 
ts out having at least one known place of business aud an aathor- 
“ ized agent or agents therein.” 

Code ot Alabama, 1876, page 148. 


The Sapreme Oourt of Alabama, in the case of the American 
Union Telegraph Company vs. The Western Union Telegraph 
Company, 67 Alabama, pages 26, 30, declares that the above 
clause of the Constitution, “is prohibitory and needs no legisla- 
tion to carry the mere prohibition into effect, or to give it force. 
“ The bill filed by the appellant corporation fails to aver that it 
“ has any place of business or any authorized agent in the State 
“of Alabama. It has, therefore, presumptively no lawful right 
“ to do any business in the State by reason ot this Cunstitutional 
“ prohibition.” It is true that in another portion of the opinion 
the court remarks, in speaking of the American Uuion Telegraph 
Company, that “it neither claims to have purchased or con- 
“ demoed any right-of-way ander its license.” But the Oourt, 
in using this language, was referring to the want of equity in the 
bill-of-complaint which sought to enjoin interference with the 
rights and property uot in possession but wholly in expectancy 
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and did not mean to intimate that without the establishment of 
such an office in the State of Alabama as the Ooustitution ro- 
quired the Telegraph Company could secure right-of-way by .con- 
demnation. Thé coart more clearly illustrates its meaning by 
saying, that A complainant might, with as mach reason, seek to 
“enjoin waste upon a well timbered tract of land for which he 
“ wes negotiating, and a deed to which he was expecting to ob- 
“ tain the following day or ensuing week; or to ask protection by 
“ injunction against interference with a ferry franchise before he 
6% was the possessor or owner of the banks of the stream over 
“which he proposed to ran it.” And we submit that the 
above language would have been equally applicable in that 
case had the American Union Telegraph Company established an 
Office in Alabama, provided they had not acquired also the 
contemplated privileges sought by their bill-of-complaint to be 
protected. 7 

If the appellee under the Constitution and laws of Alabama, 
had no legal right to do a telegraph business withoat first es- 
tablishing an office in the State of Alabama, how could it acquire 
See purpose of doing 
such a business. 


No telegraph company has the right to condema any partica- 
lar property simply for the purpose of holding it. 

It seems to be too clear for argument that the Southern Tele- 
graph Company should have shown in its petition that it had 
complied with the constitational prerequisites to do a telegraph 
business in the State of Alabama before it could have acquired 
particalar property for such purpose. 

Not only was the petition defective in this respect, bat the 
proof was clear that no such tacts hud been established and 
that consequently. no sach right. had been obtained. The 
bill-of-exceptions recites: (Record; page 22) that No evidence 
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4 whatever was introduced at any time during the trial to show 
“or tending to show, that at the time of the filing of the said 
¢ petition or at the time of the removal of this cause, or at the 
time of the hearing on said petition, that said petitioner, the 
“Southern Telegraph Company, had, or had established any 
4 office or known place of business, or any agent, in this State, 
4 or that the said Telegraph Company was doing any business 
“ whatever in this State.” ; 
What we have said under this head is applicable to the as- 
signments of error numbered 5, 7, 8, 11, 28, 31, 36, 38, 41 and 42. 


STATUTORY PREREQUISITES AND PROCEEDINGS. 

The Statates (Appendix B) direct certain things to be done as 
preliminary, aad prerequisite to condemnation. These reqguire- 
ments are jurisdictional and must be strictly pursued , or no legal 
expropriation takes place. 

Mille’ Eminent Domain, § 87. 

Blaisdell vs. Winthrop, 118 Mass., 138. 

East & West R. R. Co. vs. E. Tenn., Va. & Ga. R R, 
75 Ala., 275, 281. 


— Gets cnemmnen @0 tne 
proved is the effort to agree with the owner for the purchase of 


the right. 
Code Als. (1876), § 3580. (Appendix B.) 


Mills’ Eminent Domain, §§ 105, 107, 109. 


The petition for condemnation in order to confer juriediction 
mast show the right of the petitioner, must d escribe the land or 
easement over which the way, privilege or easement is claimed, 
and must set forth all of the use, privilege or right claimed—to 
enable the petitioner to do which a previous entry for survey 


Code Ala, § 3580. (Appendix B.) 
Mille’ Eminent Domain, § 115. 
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And it is only upon the filing of such petition that the Usart 
has jurisdiction. | 
Code Ala., (1876), § 3581. (Appendix B.) 


ticular servitude shall be set out in the petition, is not met hy 
describing the property of the railroad out of which this partica- 
lar portion so intended to be subjected is sought to be carved. 
The only effort at description in this case was the description of 
the entire right-of-way of the Railroad Company, and not an acca- 
rate description of the portion of the right-of-way of the Railroad 
Company which the Telegraph Company proposed to take. 


The langaage of that portion of the petition is as follows : 
(Record, page 2.) 
“ That a certain corporation known as the ‘East 
* Vi ia and Georgia Railroad Vompany’ controls aad 
of said road known as the ‘Alabama Central 
petitioner is 


and 
4 for the accommodation of the public, and to maintain, 
eat tne — (—— — — 
“ and on said right-of-way soas not to obstract or hinder the 
“ mal travel on said railroad or to interfere with its enjoyment 
“ of its right-of-way.” 


With equal propriety might a railroad in condemning a right- 
of-way, for railroad purposes, acroes a man’s farm or plantation, 
describe the entire farm or plantation by metes and bounds in- 


stead of describing the purticular portion which it intended to 
appropriate and possess. 


The Court will observe that the whole theory of the Statate of 
Alabama ia that the proceeding is one strictly in rem. Iu fact it 
is in express terms so declared to be. The language of the 
Statute is (Section 3581): “The proceedings in the cause shall 
be in rem in respect to such parcel or parcels of land, and shall 
conform, as nearly as may be, except as herein otherwise pro- 
vided, to the proceedings in rem in the Admiralty Courts,” ete. 


In order to enable the party seeking to condemn, to describe 
with accuracy the exact portion sought to be condemned and 
taken, it is provided by Section 3580 of the Code—latter part: 
“ That the agents and employees of the petitioner may previous- 
“ ly enter upon and survey and lay off the land claimed.” 


. Section 3586 of the Code provides that the jury shall “well in- 
4 quire, and true assessment make, of the damages aud compen- 
“ gation, which the owner or owners of the said parcel or parcels 
“ of land respectively shall be entitled to have for the appropria- 
tion thereof to the use of petitioner as prayed for.” 


And Section 3592 provides that ander certain circumstances, 
where the lines of the respective owners are not known, “ the 
4 jury may assess the damages and compensation for the whole” 
(of the parcel of land taken,) “at so much per acre, or at so mach 
“ per acre for a part, and another of other sams per acre for an- 
“ other part or parts, designating the same, so that the petitioner 
“may get the use of the land, and the owners thereof get re- 
“ spectively their just shares, when ascertained, of m 
“ and compensation assessed.” 


The defect in the petition in respect of description was attempt- 
ed to be overcome by an amendment after the cause had been 
removed to the United States Court and the demurrers therein 


heard ; (Record, page 12), which amendment consisted of an in- 
sertion in the petition (Record, page 12, par. 25, line 5), of the 
following words, vis: “On the north side of said railroad track 
4 andi from twenty to Afty feet from the center thereof,” aud by in- 
terpolating after the word “telegraph” (line 8) the words, “con- 
“ sisting of one set of telegraph poles sustaining two or more 
u wires.” | 


Further on in the progress of the trial the petitioner sought to 
still farther amend its petition by striking outin the fifth para- 
graph, atter the word “preservation” (line 4, record, page 2), the 
balance of the paragraph, and iuserting in lien thereof, certain 
matter which made the said paragraph, when so amended, read 
as follows: 


“That all the easements, privilege or other right sought or 
your petitioner in, over or upon the said right-of- 
ae is the right-of-way of and for the planting, 
of one set of telegraph poles, at 


thereof, 
u the outside rail of said railroad, from the Mississippi line where 
— —— of Mississippi, to and into the . 


Selma, A nt of junotio said railroad 
4 — Metre’ af 2 —— main - 


<i Cae alah — 2 ＋—r———— right- 
f. way as aforesaid so as not to obstruct or hinder the opera- 
4 tion of said railroad or the usual travel thereon, or to interfere 


„ with its enjoyment of its right-of-way.” 

This amendment was objected to by the Railroad Company 

upon legal grounds, which will hereafter more fally appear. 

(See Record, page 18.) 

While even this last amendment, we submit, does not so acca- 

rately describe the land that a sheriff could put a party in po- 

session thereof following the description, still it is an approxi- 

mate attempt to describe the res sought to be coudemned. 


In a proceeding én rem an actual seizure of the thing itself és 
necessary to give jurisdiction to the court, and an appearauce of 
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the owners or agents of the property does not waive the right 
to object, nor does it coufer jurisidiction. 


The J. H. Montague (Nelson J), 4 Blatch., 464. 


In proceedings in rem the thing in litigation must be in the 
custody of the law, ahd jurisdiction depends upon valid seizure and 
the control thereof. Desty’s Fed. Proced., (Tit. Procedure in rem) 
Sec 563, p. 83, citing among other authorities, Taylor vs Caryl, 
20 Howard, 583, Aud it is of no importanve to whom the pro- 


perty belongs. 


A waut of jurisdiction of the subject matter can be taken ad- 
vautuage of at any stage of the cause. 
Rhode Islaud vs. Mass., 12 Peters, 657. 


In the case of the Propeller “Commerce,” 1 Black, 574-561, 
this Court says: “It is plain that the suit in rem cannot be 
* maintained without service of process upon the property.” 


Aside trom the priuciples aunouncei iu the above authorities 
governing proceedings ia rem in general, the statate is explicit 
upon the sabject. Section 3583 of the Code, Appendix “B,” pro- 
vides that a seizare shall be made by a monition to be posted by 
the sheriff or some other person appointed, “iu some conspicuous 
“ place apon suck parcel or parcels of land ten days before the in- 
„quest and assessment. 0 ° “upon the proof of 
which posting, by the return of the sheriff, or oath of the person 
“ appointed, the authority of the Court shall be o mplete to proceed 


“ in the cause.” 


The property, or portion of the property, actually to be appro- 
priated is the thing which is required to be seized by posting a 
monition in some conspicuous place thereon. 


Again, teferring to the analogy of the condemnation of a right- 
of-way across a farm or plantation, we contend that unless the 
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monition be posted upon the very portion thereof soaght te be 
condemned there can be no seizure, and hence-no jurisdiction to 
expropriation. Why shoald it be different when a portion of the 
railrdad property is taken? 


To recur to the question of description it has been held that 
the description must be certain. It is necessary upon establish- 
ed principles of law, independent of statutory requirements, that 
the land owner should be distinctly apprised of the location and 
quantity of the lands to be valued, and also that the application 
therefor should itself be in writing and should show such location. 


Vail vs. Morris & Besen R. R. Oo., 1st Zabriske’s p. 180. 
Park Commissioners of Albany, 52 N. T., 131. 

Macon & Stephens va. Owen, 3 Ala., 116. 

Mille’ Eminent Domain, Section 115. 


Without an accurate and certain description in the petition 
iteelf there can be no seizare; without seizure there caa be no 
_ jurisdiction, and without jurisdiction there is no power to proceed 
and consequently no power to amend a defective petition, other- 
wise the prior actual seizure of the “res” ceases to be a jurisdic- 
tional fact. 


These amendments to the petition were objected to, and even 
had they not been objected to the court would have been withoat 
jurisdiction to have allowed them, and to have proceeded in the 
cause to a final judgment of expropriation. 


Consent will not confer juriediction, and the right to object is 
not waived by failure to object at an early stage of the proceed- 
ings. Lindell ve. Railroad Company, 36 Mo., 543-5. 

Valario vs. Thompson, 7 N. I., 577-581. 
Cooley's Oonst. Limitations, marg. page 3s. 
Hill va. The People, 16 Mich., 351. 10 


—— 5 — — 
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Jurisdiction must be proved by the record; no presamption 
can be indulged in as to its acquisition, and appearance does not 
waive the right to object because of the want of jurisdiction ; it 
may be raised at any time by any party. 

Thompeon vs. Whitman, 22 Ala., 457-67. 
Molet vs. Keenan, 22 Ala., 488. 
Railroad Company vs. Campbell, 62 Mo., 585. 


Not only was the court without jurisdiction because of the ab- 
sence of a defined subject-matter of suit clearly described in the 
pleadings, but it appears from the returu of the sheriff on the 
monition (Record, pages 6-7) that the monition was not posted 
upon the portion of the railroad’s right-of-way which was sought 
to be condemned. The return is as follows: 

?— 7 — monition on the 29th day of March, 

1884, by posting § copy y within thirty feet of the centre of the 
is track of the E. T. V. & Ga. R. R., on a building owned * 


“used by said company as a depot house of said — —. 
4 the foot of Broad Street in the city of Selma, Dallas Oounty.” 


It does not appear by the record, that the depot was a con- 
spicaous place, or that it was upon the right-of-way of the com- 
pany ; that it was at the foot of Broad Street in the City of Sel- 
ma is all that is said of the location of the building. This depot 
might not have been on or near the right-of-way; it might have 
been on a side or spur track on which the company did not pro- 
pose to build its lines; that it was not on the particular portion 
of the railroad’s right-of-way sought to be condemned is shown 
by the testimony; (see Bridges’ testimony, Record page 27.) 
Also admission of petitioner in opea court, (Record, page 18.) 


Bridges states that the right-of-way of the E. T., V. & G. R. R, 


in the City of Selma, at the foot of Broad Street, was twenty feet 
wide on the south side of the track, and that the said depot 
house, at the foot of Broad Street, is located partly on company’s 
right-of-way, partly on a lot belonging to the company and 


27 


partly on another lot belonging to another, and that the said de- 
pot is wholly on the south side of seid railroad and of its right-of 
wey. It does not appear from the Sheriffs return apon what 
portion of the depot the notice was posted, whether upon that 
portion located upon the company’s right-of-way, upon thé lot 
belonging to the company, or upon that portion which covered a 
lot belonging to a third person, nor that it was a conspicuous 
place. But what is of more importance to note the depot is on 
the south side ot the track while. by the last amended petition 
the right-of-way sought to be condemned is ou the north side of 
the track and twenty feet therefrom. (Record, page 20.) 
The record therefore affirmatively shows that the mouition was 
not posted upon the property songlit vo be condemued. 

Mills on Eminent Domain, § 101, 


The return of the sheriff to this monition should have been 
quashed upon the grounds stated in the bill of exceptions. 


(Record, page 17.) 
The motion to quash the monition itself should have been sas- 
tained. (Record, pages 17, 18 and 31.) 


The monition did not properly describa the property sought to 
be condemned so that a party could see by reading the same 
that it was posted upon the very property described therein. 

This dispoves of errors numbered 13 and 14. 


‘EFFORT TO AGRER. 


The tenth demurrer raised the point that the petition should 
affirmatively show that an effort had been made to secure by 


purchase or agreement the particular easement sought to be con- 
demned. : 


The language of the petition is as follows: 
(Record, page 2.) 


“That your petitioner has made application to the said East 
“ Tennessee, Virginia & Georgia Railroad Company and propos- 
« ed to contract and agree with it for the use, easement and other 
“ rights claimed above, but it refused to contract with petitioner 
“ for the same, and your petitioner cannot obtain the same by 
‘¢ eontract.” 


The court will see that the party was seeking to obtain an 
easement in property located iu no particular place, and which 
involved the use of bridges and trestles of the railroad, not ouly 
for the constraction of the line, but for offices at “suitable dis- 
tances for the accommodation of the pablic,” without defining 
particalar places or points: in other words, the petitioner shows 
that it had attempted to secure by contract more than the law 
gave them, for no right is given by the statate to condemn 


bridges and treaties for telegraph purposes. 


An honest effort to agree is held by the courts to be a juriedio- 
tional fact, and by Section 1930 of the Code, Appendix “A,” it is 
provided that a telegraph company shall have the power to con- 
tract with any person or corporation, or the owners of any land 
or franchise for right-of-way, etc., while Section 3580 provides 
that én ease they shall not agree with the owuer or person, or cor- 
pezation authorized to control the same, for the purchase thereof, 
application may be made to the courts, etc. 

Dykman vs. The Mayor, 5 N. T., 434, 440. 
Matter vs. Marsh, 71 N. Y., 315. 
Mills’ Eminent Domain, Sec. 107. 


The proof on the sabject of the effort to agree is found on page 
23. of the priated record. One Dill testified that he was an officer 
in the Greenville Land & Lumber Company of Virginia, the con- 
tracters for the constractiou of the petitioner’s line of telegraph, 
that he was authorized by the Financial Agent ot said Telegraph 
Company to secare the right-of-way over the lines of the East 
Tennessee, Virginia & Georgia Railroad Company, und to that 
end he had seen one Fink, who was General Manager of the East 
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Teunessee, Virginia & Georgia Railroad, and who was resident 
in Virginia; that the said Fink declined to make any contract or 
agreement as to said right-of-way and use of the right-of-way and 
railrdad and said Railroad Compauy, said proposition and re- 
fusal was not iu writing. Witness further testified that “no pro- 
position was maile or addressed or snbmitted to the President or 
Board ot Directors of the said Railroad Company.” It farther 
appears from the bill of exceptions, (pago 23 of the Record,) that 
dering the said trial no evidence was intrudaced to show that 
the Railroad Company or its President or its Board of Directors, 
had expressly authorized said Fink to treat or speak for the 
Railroad Company in the matter, or to entertain or to act on 
the application of the said Telegraph Company. 


Presumptively the General Manager ot » Railruad Company 
has no right to make any contract of the kind in question. The 
negotiations should have been with the Board of Directors, who 
are alone empowered either by themselves or through «a daly 
constituted and authorized agent to make such contract. 


1 error aambered 
2. 3, 4, 6, 9, 10, 11, 12, 13, 14, 15, 16, 28, 36 and 42. 


QUALIFICATIONS OF THE JURY. 


Section 3586 of the Code-Appendix “B”—provides that “apon 
the filing of a petition the Jadge must issue a writ commanding 
the sheriff to cause to come befure him, etc., cightesn good aad 
lawful men, who shall be frecholders of the county, from whom, and 
from talesmen if need be, a jury of twelve good aud lawfal men 
shali be empancled and sworn.” 


When the jury was calle] the Railroad Company moved te 
quash the venire apon the grounds: first, that it was not drawa 
and summoned according to law; second, that it was not drawn 
and summoved in accordance with the statutes of Alabama in 
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such cases made and provided; third, the venire consisted of the 
regular jury of the court, and the retarn of the Marshal failed 
to show that they were good and lawful men and /free-holdere of 
the county; fourth, because said veuire consisted of only twelve 
men; fifth, because the venire was not specially sammoned for 
this case; sixth, because the said venire did not consist of 
eighteen good und lawfal men, free-holders of the county; seventh, 
because the Marshal was not instructed to sammon eighteen 
good and lawful men, free-holders of the county. 2 motion 
was overruled by the court. 


The obvious purpose of requiring a jury of twelve good and 
lawfal meu, free-holders of the couaty, or counties in which the 
land laid. was to insure the owner of the property a fair and in- 
telligent determination of the amoant of bis compensation and 
damages, by those who would be presumed froul their character, 
residence and property qualifications to have a better jadgment 
of the question of values, and who would be more likely to do 
justice as between a corporation seeking to condemn and the 
owners of property. This was a valunble safeguard against the 
verdict of au irresponsible tribunal composed of men who had 
no property interests of their own and who might be unduly 
predjudiced in favor of a new enterprise pregnant with many 
promises of public benefit. Had the Southern Telegraph Com- 
pany conducted its proceedings in the Stace court it could not 
have had the alvautage of such a trial by such u jury, and the 
consequent result of a five hundred dollar verdict on proof that 
the actual damages and valae of the property n was 
more than ten times as much. 


This Court has devided that a party cannot in any case secure 
any greater or different relief in the courts of the United States 
than he would be entitled to were he to resort to the State 
Coarté. 

Ewing vs. City of St. Louis, 5 Wal., 413. 
E. T., V. & G. R. R. Co. vs. Tel. Cu., 112 U. &, 306. 
(This case on a former hearing ou motion.) 


$1 
This disposes of the seventeenth assignment of error. 


N THE OATH ADMINISTERED TO THE JURY 

Section 3586 of the Code prescribes the duty of the jury and 
the character of the oath which should be administered to them, 
which oath is that they should, under the direction of the Judge 
well inquire and true assessment make of the damages and com- 
pensation which the owner or owners of said parcel or parcels of 
land respectively, shall be entitled to have for the appropriation 
thereof to the use of the petitioner as prayed for; aud the asse 
ment of compensation for any right-of-way shall be made irre- 
spective of any benefit from any improvement proposed by the 
petitioner.” The record should affirmatively show that the oath 
in question was administered. — 


Molett vs. Keenan, 22 Ala., 489. 
Keenan vs, Commissioners. of Dallas Oo., 26 Ala, 568. 


The oath which was actually administered is foand on page 20 
of the record, and devolves on the jury not ouly the duty to as- 
sess, under the direction of the Judge, the compeusation and 
damages for the taking of the property, bat also enjoins apon 
them to “well and truly try the iesues joined in thie case.” Among 
the issues joined were the ascertainment of the jarisdictional 
facts, inclading the corporate existence of the Telegraph Com- 
pany and its legal capacity to take the land in question. All 
these should have been determined by the court, and it was er. 
ror to submit any of them to the jury. The coart, therefore erred 
in overruling the objections of the Rail rond Company to the ad- 
ministration of said oath, aud it also erred in overraling the mo- 
tion of the Railroad Company to set aside the panel. 

(Record, page 20.) 


This disposes of assignments of error nambered 18, 19 and 20. 
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EREORS RESERVED ON THE TESTIMONY. 


Cecil Gabbett, a witness for the Talegraph Company, was ask- 
ed this question: What is the value of the use of the land oc- 
capied by the telegraph poles obtained under the distinct under- 
standing and supposition that the poles would be removed on 
notice; and how would such taking and constraction of the line 
do any damage?” The Railroad Company objected to this ques- 
tion on various grounds. (Reoord, page 24) Aud it also ob- 
jected to the answer of the witness upon the same grounds. Both 
objections were overrule. At this time there was nothing in the 
petition to qualify the use sought to be acquired by the Tele- 
graph Company. 


At a later stage of the proceedings the Telegraph Company 
amended its petition, against the objectiou of the Railroad Com- 
pany, by adding thereto the following: “And petitioner asks 
the condemnation of this right-of-way as aforesaid, sabject to the 
rights, privileges and condition of the said Railroad Company to 
require the line of petitioners line of telegraph poles to be ro- 
moved at any time farther out ou said right-of-way of said rail- 
road, as the necessities of said railroad may require.” This pro- 
posed amendment was objected to by the Railroad Company, 
and was improperly allowed, because there was no power in the 
court to enter jadgemt protecting the Railroad Company in 
this particular respect. This disposes of assignments of error 
25, 26 and 27. 


The transcript of W. Q. Gresham, Postmaster-General, though 
daly exemplified, did not show an acceptance by the Southern 
Telegraph Company of the restrictions and obligations required 
by title 15 of the Revised Statates of the United States. 


(See Revised Statates of the U. S., Sec. 6258. Appendix C.) 


The notice of acceptance addressed to the Postmaster-General 
and set out in this transcript, shows no action upon the part of 
the Board of Directors of said Company. It is not within one of 
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the powers ordinarily pertaining to the President of a telegraph 
company to take such action on behalf of his company. We re- 
spectfully submit that the Board of Directors should have passed 
a resolution authorising the acceptance of the provisions of the 
Act of Congress, and that a daly certified transcript from the 
minutes of the said Board of Directors should have been filed 
with the Postmaster-General, as was done by the Western Union 
Telegraph Company. (See Pensacola Telegraph Company vs. 
The W. U. Tel. Oo., 96 U. S., page 4.) | 


CHARGES OF THE COURT. 


The charge of the court, assignment of error number 30, (ante 
page 11) tended to confuse the minds of the jury and to cause a 
disparagement, and an underestimate, of the value and property 
interests of the East Tennessee, Virginia & Georgia Railroad 
Company in ita road bed and right-of-way. It was also misiead- 


ing and confusing. 


The occasion of this portion of the charge was the testimony of 
Bridges and Merriwether (Record, pages 24-27) which showed in 
substance that there was a contract between the Western Union 
Telegraph Compaay and the Railroad Company, by which the 
Railroad Company received for the use of its property by the 
Western Union Telegraph Company service valued at twenty- 
five hundred dollars a year over and above the value of service 
rendered by the Railroad Company to the said Telegraph Oom- 
pany and which service the Railroad Company would have to 
pay cash for bat for the purchasing value of its right-of-way. 
The validity of the contract, as against public policy, could not 
be drawn in question ia this proceeding because it was immate- 
rial to the petitioner who might be the owner of the property 
sought to be condemned, or the owner of the right to use it for 
telegraph purposes, the question being what was the value of 
the property and the damages to the owner or owners. The pro- 
ceedings being é vom. 
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The charge set out in assignment of error numbered 31, (ante 
page 11) is also misleading by its insinuations, tending to ander- 
estimate the value of the interest owned by the Railroad Com- 
pany in its right-of-way. 


The right-of-way of a railroad is its property, and its free use 
and enjoyment thereof is declared by the Supreme Oourt of Ala- 
bama to be, the same in character and degree, that the owner 
“ of the freehold has to the exclusive use and occapation of his. 
. premises.” 

Mobile & Ohio R. R. Co. vs. Williams, 53 Ala., 595. 


The constraction of a telegraph lineis an encroachment on the 
exclusive right of the railroad. 


Mills on Eminent Domain, § 209. 


The charge of the court set out in assignment of error 32 is 
clearly erroneous. The jury had nothing to do with the question 
therein submitted to them. The petition should have clearly de- 
acribed and defined the property taken and the extent of the 
taking, and the jadgment of the court shoald have ascertained 
and fixed it; the duty of the jury being only to ascertain the com- 
pensation and damages to be paid for the taking. 


The charge set out in assignment of error 33 to the effect that 
the taking of a railroad’s right-of-way for telegraph purposes is 
not like the taking of a farmer’s property by a railroad, was er- 
yoneous and misleading, and was likely to work a great injustice 
to the Railroad Oompany by drawing a distinction between the 
right of property of a railroad corporation and of the farmers 
who may have composed a part of the jury, prejadicial to the 
. Railroad Company. We know of no authority for the assertion 
of a difference between the principles involved, or in the methods 
to be pursaed, in the condemnation of a franchise belonging to a 
railroad company and in that of land belonging to a farmer. 


The charge, assignment of error numbered 34, operated etrong- 


‘ ly to prejudice the jury against the Railroad Company. 
In the case of Patterson vs. The Boom Company, 3 Dillon, 46, 
it is said that if the property is of such a nature that there caa- 
not beta market demand for it, particular sales may be admitted 
in evidence to determine the value. And again, in the same case, 
98 U. S-, 403, this court held that in determining the value of 
land appropriated for public purposes the same considerations 
are to be regarded as in a sale between private parties, the in- 
quiry in such cases being what, from their availibility for valua- 
ble uses, are they worth in the market in the manner in which 
such sales are ordinarily conducted. See also, 


Goodwin vs. Canal Co., 18 Ohio State Reports, 181, 183. 


The testimony shows that the right-of-way of a railroad is pe- 
culiarly adapted to and valuable for telegraph purposes, and is 
in great demand by companies and individuals who have the 
right to erect and operate lines of telegraph; that this demand 
and value arises from the fact that railroad lines are the most 
direct and hence the shortest and most practicable route be- 
tween principal towns and cities ; that the said routes are cleared 
for a considerable distance on each side of the railroad track by 
aud at the expense of the railroad companies, and are also kept 
free of timber which would be likely to fall on the telegraph line; 
that this is of great advantage to the telegraph line which is 
saved by the use of such right-of-way not ouly the original ex- 
pense of clearing trees, but also the cxrpense of keeping the line, 
poles and wires clear of trees, bushes and limbs, all of which is 
necessary to its proper working and which would otherwise have 
to be done by the telegraph companies at a considerable annual 
outlay ; that a railroad right-of-way affords very many advana- 
tages even over ordinary highways of the country by giving a 
greater freedom from accident from falling timber, etc., that the 
cost of constraction of telegraph lines along a railroad right-of- 
way is less because the poles and other materials can be more 
easily and cheaply distributed at the various points than could 
be done on a ordinary highway ; that breaks in lines could be 


more promptly and easily ascertained and at less expense, and 


consequently could be more promptly and easily repaired, and 
interruptions would be of shorter duration, and the loss conse- 
quent upon such interruption saved. 

(See testimony of Merriwether, Record, page 25.) 


The principles announced by this Court in 98 U. S. supra, are 
peculiarly applicable to the question of compensation in this case. 


We have here a strip of land cleared and graded and kept free ° 


of timber at great expense to the owner thereof—the Railroad 
Oompany—uapon the most direct and practicable line between 
business centers. It offers superior advantages fur the constrac- 
tion and safe and comparatively inexpensive operation of tele- 
graph lines—so much so, indeed, that telegraph compauies in- 
variably make the most earnest efforts to secure the location of 
their lines upon such right-of-way. 


This property has been brought to this condition by the money 
of the Railroad Company, and the Railroad Company has abso- 
late ownership and dominion thereover. 


A line of telegraph is necessary to a railroad company, and in 
the absence of a contract with a regular telegraph company it 
would have to construct and maintain a telegraph service of its 
own apon the identical right-of-way at very much greater cost to 
itself; but the advantages which it offers to telegraph compa- 
nies enables it to furnish them such right-of-way and receive as 
a consideration therefor a very valuable service: in this case the 
estimate for this line being at least $2,500 a year actual profit to 
the Railroad Company for the mere right-of-way, after balunciug 
all matual concessions and service. It has made a contract with 
the Western Union Telegraph Company, securing for itself this 
necessary service. Another company comes to the field aud seeks 
to secare the identical advantages which were obtained by the 
Western Union Telegraph Company at the said cost to it of $2,500 


— 
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@ year. For this,a jury ander the charge of the court awards an 
aggregate compensation of $500 for a perpetual use. In what 
plight does this put the Railroad Company? Why shall the 
Western Union Telegraph Company render all these valuable 
services to the Railroad Company for a right-of-way, whea—if 
the theory of his Honor, the District Judge, was correct—they 
could by condemning secure such right fur almost nominal dam- 
ages and without restraint or restriction. If all the telegraph 
companies should take this course the railroad might eventaully 
be deprived of every portion of its right-of-way available for tel- 
egraph purposes b, the various telegraph companies without 
adequate compensation, and wuuld have to spend a large amount 
of money annually to seeure a telegraph service which the peca. 
liar condition of its property can readily purchase ia a business 
contract. 


Even it the contracts did contain a stipulation that the privi- 
lege given the Western Uniou Telegraph Company shall be the 
exclasive privilege, the vulidity of this clause as against the ex- 
ercise of eminent dumain is not coutendel for in this argument. 
The Legislature (Section 1931 of the Code) of Alabama has 
authorized the Telegraph Company and the Railroad Company 
to make a contract. The power existed iu the Railroad Company 
to grant to the Western Uniou Telegraph Company a right-of- 
way for its wires. If the Railroad Company grants, and the 
Western Union Company takes, auder the power given them the 
whole amoant of the railroad property, to-wit: the entire railroad 
right-of-way, for telegraph purposes, the legality of the grant is 
a question entirely between the State and the two Companies. 


An absolate lack of power in a corporation can be taken ad- 
vantage of by any one threatened by the act thus ultra vires, 
but when a power ia couferred the abuse of that power is a pol- 
itical question and not oue which can be determined in litigation 
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of. this sort. The contract was not set up as an obstraction to 
the exercise of: the Stete’s right of eminent domain, the contract 
might have changed the ownership of the property, pro hac vies, 
bat the question of ownership ander the statate is immaterial. 


The charge set out in assigament of error namberel 35 does 
not properly state the rule for icing the d d aagzos in a case like 
this, where there is uo ordinary market value. 


The refusal to give the charge set out in ansigument of error 
numbered 39, (ante, page 12) is in effsct the ropu . liatiou of the 
doctrine laid duwn in the case of Ths BD Ovum any va. Patter- 
gon, 98 U. S., aud the same may be said of the refusal to give 
charge set out in assignment of error numbered 40. 


THE JUDGMENT. 


The judgment as finally entered was au absolute condemuation | 
of the rights-of-way aad casement claimed in the petition aud 
found by the verdict of the jury. (Record, pages 16 and 17.) 
There was no saving clause requiring the Telegraph Company 
to change the position of its lines whenever required by the 
convenience of the Rlrund Compauy such as wuald have been 
necessary to protect the Railroad Company from the effect of the 
last ameudment to the petition. (Record, page 28.) 


The Telegraph Company got the benefit of this amendment un- 
der the testimony and ruling of the court in the assessment of 
the damages. And if the amendment was properly allowed, and 
if the testimony of Gabbett was properly admitted to show what 
would be the damage iu such case and under sach conditions, 
the, the jadgmeut entry should have been so framed as to pro- 
tect the Company. 


In view of the lack of jurisdiction of the court on account .of 
the absence of the allegations of jurisdictional facts in the peti- 
tion, and of proof thereof on the hearing, and in view of the 
failure t bring the “res” into court by proper seizure, the mo- 
tion in arrest of judgment should have been sustained by the 
court. 


While we have gone, perhaps, into tedious detail in making 
many assignments of error and in pressing them upon the atten- 
tion of the court, we do not consider that any of them are of s0 
little importance as to warrant their disregard. A proceeding 
to deprive a citizen of his property which is hedged around by 
conastitational and statatory requirements of the most positive 
character, which have been wholly and recklessly disregarded 
in the institation and progress of the litigation and judgement 
of condemnation, we think should receive the carefal attention 
of this tribanal, and that no error, however small, should be 
overlooked, particularly as it may happen that many cases will 
be tried by the lower courts in which the amounts are not of 
sufficient magnitade to secure the protection of this court from 
the effect of erroneous ruling. 

Respectfally submitted, 

GAYLORD RN CLARK, 
Attorney for Plaintiff ia Errer, 
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APPENDIX “B” | 


ARTICLE II. 
TAKING PRIVATE PROPERTY FOR RAILROADS AND OTHER 
PUBLIO USES. 


-§ 3580. Petition to Probate Oourt ; contents ; right of and 


or person, of this 
by another state, 


earth or water appurtenant to such and shall not agree 
with the owner, or person or corporation authorised to sell oar: 
control the same, for the parchase thereof, application therefor: 
tion particalarly: de- 


belonging to another person or —— or to take therefrom 


use, casement, 
claimed therein; and the agents and em —— 
may previously enter peaceably upon, survey 
land — 5 


§ 3581. 
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is peti residence of such 
owner, if known; and if not known to petitioner, averment 
thereof shall be made in the petition, and sworn to by petitioner 


or bis ageut. 
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in mentioned, within fifteen days, if the owners are all known, 
and reside in the county, and within forty days, if not, at the 
place of — — good an lawfal men, whe 
shall be free of thecounty, from-whom, or from whom and 
talesmen, if need be, a jury of twelve good and lawfal men shall 
be em and sworn ; who, under the direction of the judge, 


paneled 
shall well inquire, and true nesessment make, of the damage and 


compensation, which the owner or owners of said or par- 


controversy about title Tho owner of any such pareel of 
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Supreme Court of the Anited States. 


Tur East Tum, nan & Gzornciua Ramroap Con- 
PANY, Appellant, 


Tue Sournern TeLtEcraru Company, Appellee. 


Vr of Error to Circuit Court of the United States for the 
Middle District of Alabama, Fifth Circuit. 
N. e. Dern ph, ~, 


W. A. GUNTER, COUNSEL FOR APPELLEE. 


f Supreme Court of the Anited States. 


Tae East Tennesser, Vincnoaa 4 Gronda Ramroap Con- 
PANY, Appellant, 
versus 
Tas Soor mm Tana Company, Appellee. 


Writ of Error to Circuit Court of the United States for the 
Middle District of Alabama, Fifth Circuit. 


Take notice, that upon the record in this cause, a motion 
in behalf of the appellee will be submitted, upon the 
printed brief or argument annexed, to the Supreme Court 
of the United States, at the court room of said court, at 
the capitol in Washington, on Monday, the 27th day of 
October, 1884, at the opening of the court, or as soon there- 
after as the motion can be entertained, that the writ of 
error in this cause be dismissed, on the ground that the Su- 
preme Court is without jurisdiction to entertain and de- 
termine the same, for the reason that the value of the mat- 
ter involved is less than five thousand dollars; and, in the 
event of its denial, for a modification of the supersedeas in 
said cause, so far as to allow and permit the appellee to oo- 
cupy the land involved and to work thereon, upon paying 
into court, for the person entitled thereto, the amount of 
damages and compensation assessed by the jury in the lower 
court, upon the ground that to such extent the supersedeas 
was improperly allowed, because the statute of Alabama, 


regulating the rights of defendants in proceedings for con- 


Se! 
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demnation of lands for public use, prescribes that the right 
to occupy and work on the land involved, shall not, upon 
the payment of the damages, be restricted by an appeal. 
W. A. GUNTER, 
Counsel for Appellee. 


To Pettus & Dawson, 
and 


Gaylord B. Clark, 
Counsel for Appellant. 


SUPREME COURT OF THE UNITED STATES. 
Tae East Tenn. Va 4 Ga. R R Ca, Appellant. 


. 


Tae Sour mmm TeiecraPn Co., Appellee. 


Brief for Appellee on motion to dismiss writ of error, or 
to modify the supersedeas so as to allow the occupancy of 
the right of way by it notwithstanding the allowance of the 
writ of error. 

STATEMENT OF THE CASE. 


The appellee, a corporation under the laws of New York, 
constracting telegraph lines in and through Alabama, filed 
a petition in the Probate Court of Dallas county to con- 
demn a right of way for a set of poles and line of wires 
over and along the right of way held by the defendant for 
its railroad from Selma, Ala, west to the line of Mississippi» 
in the directian of Meridian. The defendant, a corpora- 
tion under the laws of Tennessee, appeared and pleaded, 
and upon proper petition, bond, &., removed the cause to 
the Circuit Court of the United States for the Middle Dis- 
trict of Alabama, where a trial was had in which a right of 
way was condemned for the telegraph company as prayed 
for, and damages to the amount of five hundred dollars 
assessed in favor of the defendant, and judgment rendered 
accordingly. 

A writ of error was allowed and a general supersedeas 
granted by the judge of the circuit, who did not preside at 
the trial, and it is now insisted, in the present motion, that 
these orders are both improper. 

ASSIGNMENT OF ERRORS, oF Por 4s. 


1. That it abundantly appears, in and by the whole 


oh 
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record in this cause, that the amount involved is less than 
five thousand dollars, and that this court is, consequently, 
without jurisdiction. 

2. That a general supersedeas of the judgment in the 
lower court was granted, whereas a right to the petitioner 
should have been reserved to occupy and work upon the 
land in controversy pending the writ of error, upon pay- 
ment of the dssessed damages. 


_ ARGUMENT. 


The appellee sought by ad quod damnum proceedings 
to obtain the privilege of erecting a line of telegraph poles, 
at suitable distances apart, sustaining two or more wires, on 
and along the appellant's right of way for its railroad, on 
the north side thereof, and twenty feet from the outside rail, 
from Selma, west to the Mississippi line, in the direction of 
Meridian, and to construct, maintain and operate its tele- 
graph lines thereon, so as not to hinder the operation of 
said railroad or the usual travel thereon, or to interfere with 
its enjoyment of its right of way, and the condemnation of 
this use, by an amendment, was made subject to the right 
and privilege of said railroad company to require the line 
of poles to be moved, at any time, further out on the rail 
road right of way, as the necessities of the railroad might 
4 4 7 

There is a general and absolute right to erect telegraph 
lines in Alabama along and on the rights of way of railroads. 

“Any telegraph company chartered or incorporated by 
this or any other State, shall have the right to construct, 
maintain and operate lines of telegraph along any of the 
railroads or other public highways in the State of Alabama; 
but such lines of telegraph shall be so constructed and 
maintained as not to obstruct or hinder the usual travel on 
such railroad or other highway.” 

“Such telegraph company shall be entitled to the right 
of way over the lands, franchises, and easements of other per- 


? 


5 
sons and corporations, and the right to erect poles and to 


establish offices, upon making just compensation, as now 
provided by law.” 


* Code of Ala, (1876) §§ 1980-82 


Const. of Ala. Art. 14, § 11, Code, p. 149. 

All railroads being declared public highways by the Con- 
stitution of the State (Const. Ala. Art. 14, § 21, Code, p. 150), 
and the State having the right to prescribe terms and con- 
ditions upon which foreign and domestic corporations may 
conduct business within its borders (Paul v. Virginia, 8 
Wall. 168), it seems that it would be competent for it to 
stipulate that corporations, or natural persons occupying 
highways for railroad purposes should permit the use of 
such ways for telegraph lines, on the condition of their be- 
ing “so constructed and maintained as not to obstruct or 
hinder the usual travel on such railroad or other highway.” 

The State prescribes, as a condition to the acquisition 
of the property for carrying on the business of a com- 
mon carrier by railroads, that a right of user of the 
highways necessary for such business shall be extended 


to telegraph lines, upon certain conditions as to construction 


and operation. The acquisition of the property by the cor- 
poration operating railroads being coupled with this con- 
dition or reservation, the appropriation for the purpose of 
the reservation is not a taking of private property at all, 
and, therefore, the donation of this use, reserved by the 
State to telegraph companies is not unconstitutional. 

It is evident that the State has donated this user of rail- 
road ways, and other public highways,” to telegraph lines; 
for the right to construct and maintain such lines, along 
the railroad ways and “other public highways,” is granted 
in the same section, under the same terms and conditions, 
without any reference to the subject of compensation, while 
in a subsequent section the right is given to appropriate a 
right of way “over the lands, franchises, and easements of 


other persons and corporations,” upon making just com- 


pensation, as now prescribed by law.” 
Code of Ala., 1876, 88 1930-32, supra. 
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There is no provision made for acquiring in invitum a 

right of way for telegraph lines over the public dirt or Mac- 
adamized highways of the State, nor any condition imposed 
for their appropriation for that purpose, save the one above 
mentioned, as to the construction and operation of the lines. 
And the coupling of the grant of the right as to all public 
highways in the same section, under similar conditions and 
restrictions, is strong evidence of a like intention as to all, 
and that the subsequent section of the Code, (§ 1932), has 
for its field of operation the property of corporations and 
persons unimpressed with the character of a public high- 
way. 
Tt thus appears that the defendant in this case was en- 
titled to no compensation or damages whatever, and that 
the error of the lower court was in favor of the appellant 
in giving judgment for the five hundred dollars wrongfully 
assessed by the jury in its favor. 

But if we are wrong in the foregoing assumption, that 
there was a legal and operative donation by the State 
of the right of way for the telegraph line, it abundantly 
otherwise appears that the value of the matter in contro- 
versy is far below the jurisdictional amount of this court. 

The value of a thing is not determined by the utility or 
adaptability of the article to serve the purposes of man. 
Air and water and food are alike absolute necessities of ex- 
istence, having perfect adaptability for the purposes of cor- 

assimilation ; the utility of these articles is beyond 
estimation; but it would strike any man as absurd to charge 
a defendant in trover, or other legal proceeding, with values 
of such articles, or of any article, arrived at by a consider- 
ation of utility only. A printed book has the same utility, 
or greater, than the written copy before printing was in- 
vented, but the value is infinitely less ; a steam engine may 
supplant the work of a hundred men, but the value of the 
engine, or of its work, is not to be estimated by any such 

lculati ' 

So the Western Union Telegraph company, as in this case 
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it is shown to have done, may choose, for the grant of the 
exclusive use of a railroad right of way for telegraph pur- 
poses and other services of the railroad, coupled with the 
privilege of resisting and impeding, in the name of the 
railroad, competing lines, to pay in services, or otherwise, 
an excessive amount, yet, this would be no evidence of val- 
ue, in this proceeding, to be considered by the court or 
jary. 

How is it possible to determine what estimate the West- 
ern Union may have put upon the exclusive feature of the 
contract, though the same be illegal, or what estimate it 
put, at the time of making the contract, upon the services 
to be rendered and those to be received? Itis certain that 
4ome value was put upon the exclusive feature, otherwise it 
would not have been inserted; and it is apparent that the 
defense of this action by the Western Union Telegraph 
Company finds its motive and compensation in some feature 
of the contract. Value, in all proceedings operative of the 
right of eminent domain, has reference entirely to the cash 
value in the market of the article in question for any legit- 


imate purpose. 
Boom Company v. Patterson, 98 U. S., 40 


And the market price or value of property is regulated 
not only by utility and adaptability, but by supply and de- 
mand, and many other incidents. 


In the present case, the value of the matter in controver- 
sy is the damages the defendant will sustain in its prop- 
erty rights by the establishment of the telegraph line as 
proposed, and this involves an estimate of the market 
value of the property taken and any other damage to other 


property, by reason of such taking and use. 


Mills on Eminent Domain, § 159. 


*The value of the land when taken, before the construc- 
tion, * * and before any injury to the land taken result- 
ing from construction, and the injury, the diminution in 


value of n 
of co 

Jones v. N. 0. & 8 R R Co, 70 Ala 227. 

Lyon v. G. B. & M. BR. R. Co., 42 Wisc. 538. 


No compensation can be given for damages caused by 
negligence or tortious acts, since the law requires these to 
be avoided, and where they do occur gives an ample remedy, 
and the fact and extent of their occurrence. cannot ati 
sumed and estimated in advance. 

Mills on Eminent Domain, § 220. 

Ala. & Fla. R. R. Co., v. Burkett, 46 Ala., 569. 


In the present case the property taken is land for the 
necessary foundation of a line of telegraph poles, at suitable 
distances apart, parallel to, and twenty feet north of the 
outside rail of defendant’s railroad, from Selma, Ala., west. 
to the Mississippi line. The evidence is that the posts are 
about one foot square, and that land is worth along the line 
from $10 to $25 per acre. See deposition of Bridges cross-_ 
examination, record, p. 

The distance west from Selma to the Mississippi line is 
not given, but the court will know judicially the general dis- 
tance from Selma, Ala., west, in the direction of Meridian, 
to the State line, and the court also judicially knows that 
telegraph poles, at “suitable distances,” would not be nearer 
than 50 yards apart.—Brown v. Piper, 91 U. S, 37. 

Assuming, then, the distance at 164 miles, twice what it 
is, and putting the poles at half suitable distances, viz: at 
25 yards apart, and assuming each post to occupy one foot 
square, the land taken would be less than one quarter of an 
acre ; and, if the value of this is put at twice the highest 
price fixed by any witness, for any land along the route, via: 
at 850 per acre, the value of the land taken would be less 
than $12.50. And all the witnesses, examined upon the sub- 
ject, testify that if the telegraph line is established and 
maintained as proposed, that is, kept in order and off the 
railroad track, and the poles moved further out as the ne- 


ceasities of the road might require, there would be no dam- 
age beyond the value of the land actually occupied. 

Three witnesses only as to value or damages were exam- 
ined, viz: Gabbet, Merriwether and Bridges. 

The first, who is manager of the Western Railroad, testi- 
fies that, a line of telegraph constructed within twenty 
feet of the track, and maintained so that they (the poles) 
would not fall on the track, would not materially interfere 
with the usual travel over a railroad.” Record, p. 2. 

And, to the question, what is the value of the use of the 
strip of land occupied by the telegraph poles obtained 
under the distinct understanding and supposition that the 
poles wonld be moved on notice, and how would such taking 
and construction of the line do any damage?” the witness 
said, “that, in such case, the damage would be nothing.” 

Record, p. Li. 

The witness Merriwether, an employé of the “Western 
Union Telegraph Company, which was defending this suit, 
and a witness for the defendant, testified, “that if a tele- 

graph line was put up and kept in order on the right of 
way of the railroad, without obstructing the railroad in its 
operations, the damage to the property of the railroad 
would be nominal.” 

Record, p. L. 1 


The witness Bridges, also introduced by the defendant, 
testified, “that if the right of way was taken as proposed 
in the amendment,” (the witness is supposed to refer to 
amendment proposed and allowed during his examination 
shown in the record, p. LH, “and the line kept in good 
order, and the poles moved as required by the necessities 
of the railroad, there would be no damage to the railroad, 
beyond the value of the land occupied by the posts.” 


Record, p.. Z 


The only other witness was one Dill, who merely stated 
the contract between the Southern Telegraph Company and 
the Western Railroad Company of Alabama, a distinct cor- 


E 
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poration, which was, that the telegraph company paid $4 
per mile, per annum, for the right of way, the railroad 
transporting the construction force at one and one-half 
cents per mile for each man, and giving free transportation 
to two repairers, and free passes to several officers of the 
telegraph company. Independently of the free passes to 
several officers, and the transportation of the construction 
force at reduced rates, it is evident that the passage of even 
one repairer over the line of the railroad, at ordinary rates 
of travel, (3 cents per mile), one hundred and thirty-three 
times would absorb the entire price paid for the right of 
way by the telegraph company to the Western Railroad 
Company. Whether there would be that much travel, or five 
times that much, could not be and was not estimated, but the 
right for both repairers to travel day and night ‘over the 


. railroad was granted, and might be exercised. 


Record, p. 2 3. 

It is evident, therefore, that this evidence can form no 
basis for the estimate of the value of the matter in contro- 
versy in this case, which is for a right of way over a differ- 
ent road, and disconnected from any stipulation as to 
reduced transportation and free 

The same remarks may be made as to the evidence of the 
witness Merriwether. In his direct examination he gives 
the contract between his company, the Western Union Tel- 
egraph Company, and the defendant, which, on the part of 
the railroad, includes the free transportation of men and 
material for the telegraph company, the exclusive grant of 
telegraph privileges over the railroad right of way, the 
furnishing of c.erks as operatives at the way stations by 
the railroad company, and a division of the income of such 
offices arising from commercial messages. The witness 
then adds, That the services rendered by the telegraph 
company, including the value of the use of the special wire, 
over and above the value of all transportation furnished to 


the telegraph company, was about twenty-five hundred dol- 


lars a year in services, which the railroad company received 


in defeating or delaying the establishment of rival lines? 


11 


for the use of its right of way by the telegraph company. 
That a telegraph line, and the sending of telegrams over all 
portions of the country, was necessary to the proper man- 
agément of a railroad, and that, if the railroad company 
did not have the facilities furnished by the Western Union 
Company, it would have to build and maintain, at its own 
expense, a line along its railroad, and pay cash for the mes- 
sages sent beyond their line, and that this would be worth 
two thousand dollars annually.” 
Record, p. LF C. 


The witness says the Western Union pays in services, over 
and above transportation furnished, about twenty-five hun- 
dred dollars a year. He does not, however, say over and 
above the value of the stipulation by the Western Union for 
the exclusive use of the right of way for telegraph purposes. 
What estimate was placed on that stipulation, by either or 
both of the parties, no one can ever possibly know, unless 
a bill of particulars of the contract with the estimated val- 
ue of each item as agreed upon should be produced. If 
the Western Union estimated that right and privilege at 
any thing, and it is evident that it did, otherwise it would 
not have insisted on it, an unknown and insoluble quantity 
is introduced, which renders it impossible to conjecture even 
what the Western Union does pay, under its contract, for 
the right of way, disconnected from all stipulations as to 
free passes and transportation, even if all other terms of the 
equation were reducible to facts and figures, and even if the 
price paid by the Western Union was any criterion of the 
damage assessible in this instance. 

If it be true that the Western Union Telegraph Company 
pays under its contract twenty-five hundred dollars a year 
in services, in excess of transportation, which is the opin- 
ion of the witness merely, without the figures and facts 
showing it, who can say what portion thereof is for the priv- 
ilege that company is exercising of assisting the defendant 
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The witness, Bridges, gives it as his opinion that the 
value of the right of way proposed to be taken was worth 
five thousand dollars, but he states that this estimate was 
predicated partly upon the testimony of other witnesses, as 
to what was paid to other railroads, by telegraph companies, 
for rights of way, as well as his knowledge of the road in 
question. On cross-examination, however, he said, “he did 
not mean to say that the right of way proposed to be taken 
by the telegraph company would sell for $5,000 in the mar- 
ket, or that all the rights of way capable of being utilized 
along the proposed route were worth $5,000,” and said, 
“that if the right of way was taken, as proposed in the 
amendment, and the line kept in order, and the poles moved 
as required by the necessities of the railroad, there would 
be no dathage to the railroad, beyond the value of the land 
occupied by the posts, and that land was worth from ten to 
twenty-five dollars per acre.” —Record, p. 2§. 


If a witness may give his opinion of the value of compen- 
sation or damages in such cases in gross, of which there is 
doubt (Mont. & W. P. R. R. Co. v. Varner, 19 Ala. 185), it 
is very certain that the opinion may be shown on cross- 
examination, as in this case, to be worthless. 

Mills on Eminent Domain, § 168. 


But if $5,000 be assumed, according to the opinion of 
Bridges, as the value of the matter in controversy, still, as 
$500 of this has been already adjudicated to the appellant 
in the lower court, the matter is reduced below the jurisdio- 
tion of the court. 


Hilton v. Dickinson, 108 U. S. 166. 


Upon a review and consideration, then, of the entire evi- 
dence in the record, it abundantly appears that the whole 
damage — the 3 . by the establishment and 
main ce of the telegraph line as proposed, would be 
“nominal,” “the value of the land occupied by the poste,” 
not fifty dollars. 
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The questiom then is, how will the jurisdiction of the ebur̃t 
over the writ of error in this case, be attempted to be justi- 
fied? The only color for an argument, it seems, will be 
found in the fact that the defendant, in its petition for re- 
oval, states, under a videlicet, that the value of the right of 
way sought to be condemned is $12,000. 

It is evident that if the jurisdiction of the court is made 
to depend on an allegation of pleading, the fancy of the 
pleader, and not the will of Congress, will control in such 
matters. 

The court has accordingly held that the pleader cannot 
control this matter and that the whole record is looked at 
to determine the value of the matter in dispute. 

Lee v. Watson, 1 Wall. 337. 

Shacker v. H. Ins. Co. 93 U. S. 241. 

Gray v. Blanchard, 97 U. S. 564. 

Tintsman v. N. Bank, 100 U. S. 6. 

Banking A. v. Insurance A. 102, U. A 121. 

Hilton v. Dickinson, 108 U. S. 165. 

Webster v. B. Ins. Oo. 110 U. S. 388. 


“It is undoubtedly true that until it is in some way shown 
by the record that the sum demanded is not the matter in 
dispute, that sum will govern in all questions of jurisdiction, 


but it is equally true that when it is shown that the sum 


demanded is not the real matter in dispute, the sum shown, 
and not the sum demanded, will prevail. 
Hilton v. Dickinson, 108 U. S. 174. 


In this case it is shown that the real matter in dispute is 
less than a quarter of an acre of land, worth from ten to 
twenty-five dollars per acre. 


The allegation of the value in the petition for removal is 
merely for the purpose of effecting the change in the tribu- 
nal of trial. It is in no sense a demand or claim by the 
party making the allegation, which the other side must or 
can respond to; no damage resulting for not doing 80. 
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In proceedings under the ad quod damnum process no plead- 
ing setting up and claiming a specified amount of damages, 
beyond which, as in declarations in debt or assumpsit, the 
judgment cannot go, is contemplated or required. The true 
value, or just compensation is assessed irrespective of any 
pleading, or even intervention by the owner. 

This allegation of value in the petition for removal, there- 
fore, is merely the statement of the pleader, made for a col- 
lateral purpose and without anything of the seriousness of 
a genuine opinion even. 


This statement of the value in the petition for removal 
cannot be regarded as a demand in pleading for $12,000 
damages, for the additional reason that no demand for dam- 
ages can be made except upon the concession of the thing 
claimed by the plaintiff, for which the damages accrue to 


the defendant. 


If a defendant, in an ad quad damnum proceeding, should 
file an absolute counter declaration for damages for the 
right of way sought to be condemned, it would be a clear 
estoppel on him to further resist the condemnation. The 
conduct of the defendant in this case shows that it took no 
such view of its position. 


We now come to a discussion of the second branch of the 
motion, which is, in the event the first is overruled, to mod- 
ify the general supersedeas so as to allow the appellee to 
occupy and work upon the land in controversy upon pay- 
ment of the damages assessed. 

The only question is, whether the rule, in such cases, pre- 
scribed by the statute of Alabama is a mere regulation of 
the remedy, or of a right? 

It is readily conceded that in the mode of proceeding to 
determine rights of parties, the State and Federal tribunals 
proceed, each according to its own formulas, but it seems 
that the statute, in this instance and as to this particular 
ama ae in prescribing the status pending an 
ap 


? 
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The law is in these words: 
§ 3593. New trials and appeals. 

* # # # # An appeal, to correct errors of law only, 
may be had, if applied for within three months after the 
‘assessment, to either the circuit court of the same county, 
or to the Supreme Court; * * * * but no appeal shall, 
during the pendency of it, prevent or hinder the petitioner 
from occupying the land involved therein, and proceediug 
to work thereon ; but the petitioner, before doing so, shall 
pay into the court, for the person or persons entitled there- 
to, the ‘amount of damages and — ' 
therefor assessed. 

Code of Ala. 1876. 

The simple question, then, is, can a defendant, by chang’ * 
ing the venue of trial to a Federal Court, enlarge his rights 2 
on an appeal, and practically nullify the right of eminent 
domain in the State government, by subjecting its effective- 
ness to the delays incident to an ordinary law suit? 


The only inhibition to the taking of property by the State 
under its powers of eminent domain, is that just compensa- 
tion shall first be made, and it would seem that it would be 
competent to the State to say, that an adjudication of dam- 
ages having once been made it should be taken as just com- 

: pensation until reversed. The prima facie effect of every 
jadgment is that it is correct. 

If it was not incumbent upon the State in fixing the mode 
of exercising its right of eminent domain, to call into requi- 
sition the forms and procedure of ordinary actions at law, 
itseems that it could lawfully prescribe the extent, limit and 
effect of the forms adopted. To this extent such i 
it seems, define rights. And if a judgment of what is just 

2 compensasion is once made, what reason is there why the 
State may not say, that, on payment of this, there may be 
an occupaucy and use of the land, notwithstanding an ap- 
peal has been taken or a writ of error has been allowed? 
The extent of rights must be the same between parties 
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Supreme Court of the Auitell States. 


OCTOBER TERM, 1887. 


No. 107. 


THE EAST TENNESSEE, VIRGINIA AND GEORGIA. 
RAILROAD COMPANY, Pratintirrs 1x Error, 


THE SOUTHERN TELEGRAPH CO., Derexparr. 


In Error to the United States Circuit Court for.the Middle 
| District of Alabama. 


Now comes the East Tennessee, Virginia and Georgia 
Railroad Company, plaintiff in error in the above-entitled 
cause, and for further answer to the rule to show cause why 
the said case should not be dismissed, for the reasons stated 
in the several orders of this honorable court, and reiterating 
what it has said in the original answer filed by it in the 
premises, further answering, shows : 

That the alleged right of the Western Union Telegraph 
Company to an exclusive right of way is based upon a con- 
tract which confers said right for a limited time and for a 
valuable and adequate consideration, and under proper 
rules and regulations, by which your respondent is pro- 
tected in the superior right to occupy and use any and all 
portions of its right of way and other property for railroad 


That the rights sought to be established by the Southern 
Telegraph Company is perpetual, without adequate consid- 

‘ eration, is exclusive as to the property taken, and the exer- 
cise of such rights is not subject to any interference or regula- 
tion on the part of respondent, as is permissible under said 
contract with said Western Union Company. 

Respondent denies that.any arrangement has been made 
dy respondent with the Southern Telegraph Company 
or with the Western Union Company, or with any one 
for their account, or in the interest of either of said tele- 
graph companies by which said Southern Telegraph Com- 
pany is no longer a contestant in this cause. On the con- 
trary, respondent has contested and will contest by every 
lawful means the right of said Southern Telegraph Com- 
pany, as adjudged in the court below, to appropriate any 
portion of respondent’s right of way for telegraph purposes. 

And respondent avers that said Southern Telegraph Com- 
pany has no right under the contract between the Western 
Union Company and respondent to exercise any of the rights 

conferred upon said Southern Telegraph Company by said 

judgment. 

And respondent, on information and belief, denies that 
there is any arrangement or contract between the two said 
telegraph companies by which the said judgment of the cir- 
cuit court is not to be enforced against respondent, if by the 
action or judgment of this honorable court the same shall 
be allowed to stand, but, on the contrary, respondent believes 
that the said judgment will be availed of by the said tele- 
graph company or its assigns to the damage of respondent. 
. Respondent is further informed and believes and, further 
answering, therefore avers that there is no contract between 
the two said telegraph companies by which the said Southern 
Telegraph Company is not to further contest with respondent 
its rights to enforce the said judgment of condemnation. 

Respondent, further answering, shows that the original in- 
tervention filed, and contest instituted in this cause, was in 


the name of respondent, and for the protection of its own 
property rights against illegal invasion, and that the interest 
of the Western Union Telegraph Company in the defeat: of 
the proceedings of the Southern Telegraph Company while 
great, was of an indirect incidental nature, and while on ac- 
count of its interest the said Western Union Telegraph Com- 
pany employed associate counsel in the conduct of the cause 
respondent was represented by its regular counsel, who were 
the senior counsel in the cause, whose primary duty it was 
to protect the right of respondent against invasion in any 
and all directions. - 

Repondent, further answering, avers that its only motive 
and interest in continuing the prosecution of this writ of 
error is for the protection of its own particular property and 
rights against the effect of the erroneous judgment of the 
circuit court, and that no arrangement which might be 
made or policy which might be adopted by the telegraph 
companies between themselves covering the business of the 
two companies would affect the controversy between this 
respondent and said Southern Telegraph Company or its 
assigns. 

Respondent is informed and believes, and hence avers, that 
there is no contract of any kind between the telegraph com- 
panies, but that the present harmonious relation between 
themselves is due to the fact that the stock of both compa- 
nies is held and controlled in large parts by the same par- 
ties, or by parties friendly to each other, in which relation 
respondent has no participation or influence. 

Wherefore, the premises considered, respondent, as hereto- 
fore, prays that the said order of dismissal be set aside, and 
that the said writ of error may be heard and determined 
upon its merits. 

East TENNESSEE, VIRGINIA AND GEORGIA 
* Rartroap ComMPANy, 

By E. N. Jonson AND 
Garronp B. Crark, Atlorneys. 
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Strate or Gzorara, County of Fulton: 


Before me, Andrew J. Hansell, notary public in and for 
said county, personally appeared Samuel Thomas, who, being 
duly sworn, doth depose and say that he is the president of 
the East Tennessee, Virginia and Georgia Railroad Com- 

‘pany; that he has read the original answer to the rule to 
show cause why the writ of error in this case should not be 


dismissed, and has also read the foregoing supplemental an- 


swer filed in obedience to the order of this honorable court 
made on the 20th day of February, 1888; that the matters 
and things alleged in said answers where made on positive 
knowledge are true, and where made on information and 
belief he verily believes the same to be true. 

Affiant further deposes and says that the further prosecu- 
tion of this writ of error is made under the direction of the 
officers of the East Tennessee, Virginia and Georgia railroad 
in its own interest and for its own protection, and without 
regard to the right or wishes of or the effect that it will have 
upon the Western Union Telegraph Company. 


Sanum. THOMAS. — 


Subscribed and sworn to before me this 12th day of March, 
1888. 


(SEAL. ] | ANDREW J. HANSELL, 
Notary Public, Fulton County, Georgia. — 


Endorsed : Supreme Court of the United States. No. 107. 
October term, 1887. East Tennessee, Virginia and Georgia 
Railroad Company, plaintiff in error, vs. The Southern Tele- 
graph Co., defendant. In error to the United States circuit 
court for the middle district of Alabama. Amended an- 
swer to rule to show cause. E. M. Johnson, Gaylord B. 
Clark, attorneys for pl'ff in error. 

Stamped: Office Supreme Court U. S. Filed Mar. 16, 
1888. James H. McKenney, clerk. 
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No. 107. 
OCTOBER TERM, 1887. 


THe East TENNESSEE, VIRGINIA & 
Gsgorcia RAILROAD COMPANY, 
Plaintiff in Error, 
v8. 


Tus SouTHERN TELEGRAPH Con- 
PANY. 


In error to the Circust Court of the — States for 
the middle district of Alabama. | 


In answer to the rule issued by this honorable court on 
the 9th day of January, 1888, to show cause why the 
above writ of error should not be dismissed for the reasons 
stated in said rule. 

Now comes the East Tennessee, Virginia & Georgia 
Railroad Company and shows cause against the said order 
of dismissal, and for answer to the said order and rule 
says that the controversy was instituted and prosecuted in 
good faith between the parties to this suit, and the judg- 
ment of condemnation entered in said cause was, in the 
opinion of your respondent, erroneous and deprived this 


that the writ of error herein sued out was prosecuted in 
good faith for the purpose of having the errors of the 
court below in the cause reviewed and the said judgment 
of condemnation reversed. By the force of the said 
judgment of the Circuit Court, if thesame be allowed to 
stand, your respondent will be deprived of its property to 
the extent shown by the record in this case without ade- 
quate and just compensation and in a manner wholly 
unwarrauted by law, and-adverse rights in the premises 
will be vested in the. said Southern Telegraph Company 
and its assigns, whoever they may be, to the injury of 
your respondent. 

Your respondent admits that by a contract existing be- 
tween it and the Western Union Telegraph Company,-the 
Western Union' Telegraph Company was authorized to 
construct its lines along and over the right-of-way of re- 


and for un adequate consideration therein stipulated to be 
paid by the said Western Union Telegraph Company to 
and for the benefit of your respondent. And respondent 
admits that by the terms of said contract, it was provided 
that the.eaid company should: have the exclasive right to 
put up a telegraph line along the railroad of respondent, 
so long as the said Telegraph Company complied with the 
terms, stipulations and conditions of the contract. But 
your respondent avers the truth to be that the property 
which it is sought, to be deprived of in this case, was not the 
property of the Western Union Telegraph Company, nor were 
the damages to which respondent was properly entitled in 
any way, or in any sense the property of the said Western 
Union Telegraph Company, and that it is immaterial what, 
if any, arrangement there may be between the Southern 
Telegraph Company and the Western Union Telegraph 
Company, and that the rights of respondent in the prem- 


respondent of its property without just compensation ; 


spondent, but under rules and regulations agreed upon, 


ises are not and cannot be affected thereby; that the 
said Western Union Telegraph Company has no right to 
use any portion of respondent's property, except under and 
according to the terms of the contract aforesaid, whereas 
the right claimed by the Southern Telegraph Company, 
under and by virtue of the judgment of condemnation, 
is lrrespeotive of any regulation of respondent, and is in 
no sense permissive, but is wholly ad verse, hostile and exclu- 
sive to the extent that the said right may be exercised 
whether the said rights vested by the said judgment, are 
to be exercised by the Western Union Telegraph Company 
or by any other corporation. 

And respondent protests that an order dismissing this 
cause will enable the Southern Telegraph Company or its 
assigns, or the Western Union Telegraph Company by any 
arrangement which the said Western Union Company may 
have made with the Southern Telegraph Company, if any 
there be, and concerning which respondent knows noth- 
ing, to acquire rights and privileges other than those to 
which the said Western Union Company is entitled by the 
terms of the contract aforesaid, thereby depriving respon- 
dent of its property without adequate consideration. 
Wherefore, the premises considered, respondent prays 
that the said order of dismissal may be set aside, and that 
the said writ of error may be heard and determined upon 
its a 2 
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Supreme Court 


OF THE UNITED STATES. 


Taz EK r Tennessee, VIRGINIA 
AND — Ran noap Com. 
e : 

* Plaintiff tn Error, 


THe Sour Tena Con- 
PANY, 
Defendant. 


: 


STATEMENT OF THE CASE. 


The Southern Telegraph Company, the defendant in 
error, filed its petition in the Probate Court of Dallas 
County, a court of record, to condemn a right of way over 
the lands and right of way and railroad of the plaintiff in 
error. ‘The railroad company intervened and propounded 
its interest in the property sought to be condemned, as pro- 
vided by the Code of Alabama, and claimed the sum of 
twelve thousand dollars as the measure of its compensation 
for the value of the land taken and the consequent dan.ages 
directly resulting from the ex 

The case was removed to the United Sta‘es Circuit Court 
for the Middle District of Alabama, on the petition of the 
railroad company. In the United States Court the cause 
was regularly heard and determined, and the damages and 
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compensation were ascertained by the verdict of a jury and 
assessed at five hundred dollars, on which judgment of ex- 
propriation was entered. During the trial numerous points 
were reserved and made part of the record by bill of ex- 
ceptions. 

A writ of error was sued out, a general supersedeas was 
awarded on the execution of a proper bond, which was fixed 
and approved by the Circuit Judge. 


ARGUMENT. 


The motion for the defendant in error embraces two dis- 
tinct subjects matter, viz. : 

First.—To dismiss the appeal, because of the alleged ab- 
sence of a controversy for an amount exceeding five thou- 
sand dollars, and 

Second.—To vacate the supersedeas and permit the judg- 
ment to be executed notwithstanding the pendency of the 
writ of error. 

Whether these motions can be ‘stand under its rules of 
practice is a question which is here submitted for the con- 
sideration of the Court. | 

We claim that the motion is prematurely called, and 
that the proper notice has not been served on counsel 
for plaintiff in error,as required by Rule 6, Section 4 
On the 4th of October a copy of the motion and brief 
was served through the mails by W. A. Gunter, coun- 
sel for defendant in error in the Court below, upon 
Pettus & Dawson and Gaylord B. Clark, who had been of 
counsel for plaintiff in error in the lower Court. Messrs, 
Pettus & Dawson, senior counsel below, are not attorneys of 
this Court and will not appear in this cause. The transcript 
was here filed on October 15, and not until after the filing 
of the transcript did Gaylord B. Clark enter his appear- 
ance and become the counsel for the plaintiff in error in 
this Court. We contend that Rule 6 requires service either 
on the parties themselves or upon the adverse counsel who 
at the time of the service represented on the records of this Court, 
the adverse party, and that such service must be complete 


three weeks before the motion is called for hearing. Wedonot 
think that the defendant in error had any right to anticipate 
the employment for this Court of counsel who had repre- 
sented the other party in the Court below, non consiat, but 
other counsel might be employed as is usual in such cases. 
If the service was not good when made, it cannot be made 
gocd by the subsequent accident of employment of counsel 
who had been improperly served. 


In discussing the question of jurisdiction, we are some- 
what embarrassed in not having the printed record before 
us. We do not think that the Court can give the question 
& proper investigation until the record is printed, inasmuch 
as the argument of the other side is to the effect that, tak- 
ing the record as a whole, the absence of the jurisdictional 
amount in controversy is shown, and the Court is asked to 
look into the record to ascertain the fact. 

It is first claimed in the argument that there is a general 
and absolute right in the Southern Telegraph Company to 
erect telegraph lines on the right of way of railroads in 
Alabama, and that the State has donated, as against the rail- 
road companies, so much of the railroad companies’ property 
as should be necessary. This extraordinary claim is sought 
to be established by a reference to certain constitutional 
clauses and sections of the Code of Alabama The idea 
seems to be that the railroad company took and holds its 
rights of way and lands subject to the condition, that the 
State might appropriate them without compensation for 
telegraph purposes. 

Section 11, Article 14, of the Constitution (Code, p. 
149) merely vests in telegraph companies and individuals 
the franchise of constructing and maintaining lines of tele- 
graph. It does not vest in such companies or individuals 
the right to take, appropriate and use any particular property. 
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Nor is any such right given by the sections of the 
Code 1980-82. By Article L, Section 24, Bill of Rights 
of the Constitution (Code p. 129), it is declared: “ That the 
“exercise of the right of eminent domain shall never be 
“ abridged or so construed as to prevent the General As- 
— — property and franchises of incor- 

e porated companies, and subjecting them to public use the 
“same as individuals) But private property shall not be 
“taken or applied for public use, es just compensation 
“be first made therefore. 

“ Provided, however, . 
“secure to persons or corporations, the right of way over 
“the lands of other persons and corporations, and by gen- 
“ eral laws provide for and regulate the exercise by persone 
and corporations of the rights herein reserved; but just 
% compensation shall in all cases be first made to the owner.” 

Section 1932 of the Code expressly provides for compen- 
sation as a condition, and the method of ascertaining the 
compensation and securing the right is found in Section 
8580, et seq. 

The right of way of a railroad is its property, and its free 
use and enjoyment thereof is declared by the Supreme 
Court of Alabama to be, “the same in character and de- 
“ gree, that the owner of the freehold has to the exclusive 


“ use and occupation of his premises.” 
Mobile & Ohio RE. Ca on Willem, 0 
Ala, 595 


The construction of a telegraph line is an encroachment 
on the exclusive rights of the railroad. 


Mills on Eminent Domain, Sec. 209. 


The conclusion on page 6 of Mr. Gunter’s argument is 
"that this Court, finding as a matter of law that the railroad 
company is entitled to no compensation, must hold that 
there is nothing tn controversy. 

The record shows that the Railroad Company intervened 


for its interest in the premises as permitted by Section 8587 
of Code (1876). 

— taken in this case were to be conducted 
as far as practicable according to the rules in admii alty. 
Sec. 2081 of Code. 

In its intervention the Railroad Company propounded its 
right to the property and made a claim for $12,000 as 
the fair measure of its damages and compensation. 

An intervenor has the affirmative of the issue as to the 
quantum of damages, he is really the plaintiff in the contro- 
versy SO raised in the proceeding, and the amount claimed in 
his pleadings and contended for in the trial is, as to the 
land owner, the amount in controversy. 


Burt ve. Wigglesworth, 117 Mass., 302. 
The Minnesota Val. R R vs. Doran, 17 Minn., 188. 
The O. & G RR. vs. Barlow, 3 Oreg., 811. 


This amount of $12,000 claimed by the railroad in this 
case has been reduced by a verdict in i's favor for $500, 
leaving still in controversy the sum of $11,500. 

The Court cannot on this motion determine what is the 
true amount of compensation which the railroad company 
should receive, that would be to pass on the merits of the 
case and determine the very question in coutroversy. The 
Railroad claims $12,000 as the proper compensation, and 
endeavors to fortify the claim by evidence and an applica- 
tion of the principles of law. The Telegraph Company, dn 
the other hand says the compensation should be nominal. 

The Court is asked, pending the trial, to admit or exclude 
testimony tending in the one case to establish and secure 
the compensation claimed, and in the other case to defeat it. 
The court made its rulings and gave its charges adversely 
to the railroad company, whereby it was deprived of the 
greater portion of its claim. It felt aggrieved, and it seeks 
by writ of error to secure in this forum what it failed to get 
in the lower court; or, at least, to secure here the enuncia- 
tion of such principles of law as will in their application in- 
sure the compensation for which t ts till contending. 

The court is asked by the other side to look into the bill of 
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exceptions and to there find in the testimony of some of the 
witnesses the absence of the jurisdictional amount We 
contend that in that portion of the testimony embraced in 
_the record the jury would have been warranted in finding 
the full amount of the claim, and would have found a much { 
larger sum than their verdict but for the errors of the court. 
The witness Bridges testified that $5,000 was fair compen- 
gation for the value of the land actually taken, but he did not 
estimate the additional damages to accrue from the cutting 
off from the use of the railroad twenty-five per cent. of its 
right of way, in addition to the portion actually taken. He 
did testify (we speak from recollection of the record) 1 
that the damages in such case would be great. It is true 
that the force of this was sought to be broken by the pres- 
entation to the witness of hypotheses, but we say these have 
no proper place, and an exception was reserved on that 
very peint The witness Merriwether showed that the fair 
rental value of the right of way of the railroad for telegraph , 
purposes, arranged on contract and business principles, was : 
several thousand dollars per year, and that telegraph com- 
panies generally would be willing to give that sam for it 
Not having the record before us, we cannot go further vt 
into a discussion of the evidence. But such a discussion 
seems to us to be a discussion of the merits of the case. 
This court has never gone to the extent of analyzing the 
in a case to arrive at the amount in controversy or 
Nee what would have been a proper verdict. 
do so would, in most cases, be to prejudge a case. And : 
it must always needs result in a prejudgment where the 
quantum of damages is the controversy and the amount — 
recovered in the judgment appealed from is below the q 
amount of the claim. 4 
- The claim of the party having the affirmative of the issue 
or of the party entitled to the damages, ordinarily fixes the 
amount in controversy ; the Court will look, however, into 
the record to see if the judgment of the Court below has 
settled any portion of the controversy, and will deduct the 
amount settled and recovered from the amount claimed and 
will hold only the balance to be in controversy. We do not 
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see how the Court can in such cases safely look beyond the 
pleadings and orders in the cause. 

Hilton vs. Dickinson, 108 U. S, p. 165, we think goes no 
further than this. 

The calculation as to how many square inches of space 
is covered by the bases of the poles, and fixing a value on 
this portion so taken belittles the question. The land 
shadowed by the wires is as much taken as that on which 
‘the poles rest, to say nothing of a strip twenty-five feet in 
width along the whole line of railroad . which is cut off from 
the railroad by the construction of the line of telegraph. 
It can hardly be expected that the estimate of damages in 
such a case is to be wholly determined by the number and 
size of the holes in the ground. 


II. 


We come now to the motion to vacate and set aside the 
supersedeas to the extent of permitting the defendant in 
‘error to enter, occupy and take the property sought to be 
condemned notwithstanding the writ of error. 

We claim first that we are entitled to the supersedeas in 
its fullest extent, and to permit a modification in the man- 
ner, and to the extent sought by the motion is virtually to 
refuse a supersedeas altogether, and to permit the execution 
of the judgment of the Court. 

The reason urged in the brief of the learned counsel is 
more plausible than sound. 

The claim seems to be that Section 3,598 of Code of Ala- 
bama fixes a siatus and confers a right in favor of telegraph 
companies who are seeking to condemn property. T 
section is as follows, via: 

§ 8598. “New Trials and Appeals. A new trial may 
“ be granted by the Court, upon good cause shown on either 
“ side, in respect to all the land petitioned for, or in respect 
“ to some and not as to other parcels thereof, if applied for 
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“ within ten days after the assessment, but not afterwards. 
No more than two new trials shall be granted in respect to 
ti the same parcel. An appeal to correct errors of law only may be 
“ had i applied for within three months after the assessment, to 
eber the Circuit Court of the same county or the Supreme 
“ Court ; * * * but no appeal shall, during the pendency of %, 
prevent or hinder the petitioner from occupying the land 
“snvolved therein, and proceeding to wort thereon ; but the, 
‘* etitioner before doing so shall pay into the Court for the 
person or persons entitled thereto the amount of damages 
and compensation by the jury therefor assessed.” 

By an examination of Article 1, page 808 of Code, it 
will be found that nowhere in it, is any right to take private 
property sought to be conferred: Its whole scope and pur- 
pose is to provide machinery and regulate the practice, 
when by other statutes any corporation is invested with the 
right of eminent domain. The language of Section 3580, the 
first section of the Article, clearly shows this. It reads: 
“ Whenever any corporation or person, et. * * * shall 
be entitled to acquire or take,” etc., a part of this machinery 
and practice is the above mentioned section 3598, which 
provides for both new trials and appeals. 

We will concede that as long as the case was tn the Circutt 
Court, it was the duty of that Court to make the practice, 
pleadings and forms and modes of proceeding conform as 
near as may be to the practice, pleadings, forms and modes 
of proceeding existing at the time in like causes in the 
State Courts. This by virtue of Sec. 914 of the Revised 
Statutes of the United States. But when the writ of error 
was perfected the case was no longer in that court, and the 
rights of the parties as well as the law of the procedure 
and the practice in the cause are to be governed by the 
laws of Congress and the rules of this Court. The Act 
of Congress, Sec. 914, above cited has no further application. 


Railroad Co. vs. Horst, 98 U. S, 251 (801). 


As said by this Court: “The review of a case in this 
“ Court is regulated by the acts of Congress, and not by the 
laws of the States.” 


Boogher vs. Insurance Ca, 108 U. S, 91 (95). 


Referring to the Code, Sec. 8598. It cannot be contended 
that in the subject of new trials, the United States Court 
would have been bound by its terms in the face of Section 
726 of Revised Statutes of the United States. 


Robinson vs. the Insurance Company, 16 
* Blatch., 184 (20l.) 


Nor could it be well contended that the provision 
of the said section of the Code which directs that appeals to 
the State, Circuit or Supreme Courts shall be “applied for 
within three months,” would cut off the right of a writ of 
error to this Court, at any time within two years, as author- 
ized by section 1008, Revised Statutes of United States. 
Yet these restrictions would all have full effect were the 
appeal taken to the State Supreme Court from a lower 
State Court. 

United States vs. Train ef al, 12 Federal Rep., 
852 (Gray, Justice). 
Whalen vs. Sheridan, 5 Federal Rep., 486. 


The right in the plaintiff in error to a supersedeas as the 
result of the allowance of a writ of error, would be perfect 
were there no Act of Congress on the subject; and the writ 
itself is grantable in all civil actions ex debito justitiae, 8 
Comyn’s Dig., 598, Title Error (A). 

By section 1,000 U. S. Revised Statutes, the broad effect 
of the writ which at common law operated as a supersedeas 
is so limited that the plaintiff in error must, as a condition 
to securing the effect of a supersedeas, first give a bond 
that, he will prosecute his writ to effect, and if he fail to 
make his plea good will answer all damages and costs. 

Under the laws of the United States the plaintiff in error 
has a legal right to a supersedeas upon compliance with the 
conditions of the Act of Congress. The socalled status 
and right conferred by section 3,598 of the Code of Ala- 
bama pending an appeal, is, at most, a status or right con- 
. ferred on the appellee as a party litigant. It is in effect to de- 
clare that on such appeals as those mentioned, there shall 
be no supersedeas. This is a regulation of the status of 
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» parties litigant pending the review of the case in the State 
Courts, and such regulation can have no application or 
effect on the review of the case in this Court, any more 
than would the regulations of sectiuns 8,954 to 8,969 of 
the Code of Alabama govern this Court on a review of pro- 
bate questions which might be litigated in the Federal 
Courts. 

There is no complaint as to the sufficiency of the bond 
and no suggestion that there has been any change of con- 
dition or circumstances in the security since the approval of 


the bond. 
Jerome vs. McCarter, 21 Wal., 17 (81). 


It is said in the argument for the motion, that “ the simple 
“ question is, can a defendant by changing the venue to a 
Federal Court enlarge his rights on an appeal, and practi- 
“cally nullify the right of eminent domain in a State 
“ government, by subjecting to the delays incident to an 
“ordinary law suit ?” 

To the first proposition we can say without hesitation 
that a party’s right on appeal may be enlarged by a change 
of juridiction from the State to the Federal Courts, if by the 
law of the Federal Courts the right is more extended. By 
recent statute no appeal in Alabama can be prosecuted 
after one year, but by the laws of the United States two 
years is allowed for review. By the laws of Alabama no 
appeal from a moneyed judgment can be superseded ex- 
cepting upon a bond in double the amount of the judgment. 
Not so on a review by this court. In Alabama, a judgment 
may be superseded at any time within one year. Under the 
law and practice of this Court, only sixty days is available 
within which to secure a supersedeas. When the security 
is given, the plaintiff in error has the legal right lo a super- 
sedeas, having served his writ of error within sixty days. 


Revised Statutes of United States, Sec. 1007. 
- Sage vs. Central RR. Co., 93 U. &, 412 (417). 


Nor is there by the allowance of a supersedeas any prac- 
tical nullification of the State's rights of eminent domain. 
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As we have seen, the right to supersede the judgment on 
giving a satisfactory bond, is in ordinary cases complete 
There is nothing in this case which takes it out of the rule. 
The controversy is not as to the State's right to the exercise 
of eminent domain, but as to the right of the particular per- 
son to exercise the State's right, and as to the proper com- 
pliance with the conditions precedent which the State has it- 
self imposed on its exercise. 

By the Constitution of Alabama, Article 14, Section 7, a 
land owner has a right to a jury trial, either primarily or on 
appeal. The Legislature of Alabama has provided that the 
proceeding shall take the form of a suit at law in the first 
instance. Article I, Chap. 17, Title 2, Part 8, page 808 of 
Code. This trial being had either in the Probate Court or 
the Circuit Court; which last is a Court of common law juris- 
diction. Code, § 3581, 8598. 

In such case this Court has held that when the inquiry 
whether the conditions prescribed by State statutes for the 
exercise of eminent domain takes the form of a judicial pro- 
ceeding between the owner of the lands and the corporation 
seeking to condemn and appropriate them, the controversy 
ts subject to the ordinary incidents of a civil sutt, and its deter- 
mination does not derogate from the sovereignty of the 
State. 

Boom Co. vs. Patterson, 98 U. &, 408. 
United States vs. Jones, 109 U. S, 518 (618) 


The Constitution of Ala imposes a restriction on the 
exercise of eminent oe State, while the State in 
turn imposes certain ictiOns and conditions on the par- 
ties to whom it has delegated the authority. 

The Constitution of Alabama, Article L, Bill of Rights, 
section 24, declares : 

“ That the exercise of the right of eminent domain shall 
“ never be abridged or so construed as to prevent the Gen- 
“eral Assembly from taking the property and franchises of 
incorporated companies, and subjecting them to public use 
“the same as individuals. But private property shall not 
“ be taken or applied for public use unless just compensation be 
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“ first made therefor; nor shall private property be taken 
4 for private use, or for the use of corporations, other than 
“ municipal, without the consent of the owner; provided, 
however, that the General Assembly may, by law, secure 
4 to persons or corporations the right of way over the lands 
“ of other persons or corporations, and by general laws 
4 provide for and regulate the exercise by persons and cor- 
“ porations of the rights herein reserved; but just compensa, 
“ ton shall tn all cases be first made to the owner.” 

The Southern Telegraph Company is a foreign corporation, 
and as such,by its petition filed in the Probate Court of 
Dallas County sought to exercise the right of eminent 
domain in expropriating the property of the railroad 
company. 

By Section 1930 of the Code of Alabama (1876), all tele- 
graph companies, foreign and domestic, are authorized to con- 
struct, maintain and operate their lines of telegraph along any 
of the railroads and other public highways of the State, 
but they must be so constructed and maintained as not to 
obstruct or hinder the usual travel on such railroads, etc. 
Section 1931 gives such telegraph companies the power to 
contract with the owner of lands, franchise or easement for 
the right of way there over; and Section 1932 confers upon 
such companies a right of way over the lands, franchises 
and easements of other persons and corporations, and the 
right to erect poles and to establish offices, upon making just 
compensation. 

It will be observed that the exercise of the right of 
eminent domain for telegraph purposes is by the statute 
limited to telegraph companies chartered or incorporated by 
“this or any other State.” Unless they be such, the right 
does not exist, and any effort by any other person or class 
of persons to secure such right is without warrant of law, 
and is void, notwithstanding the machinery provided for es- 
timating the damages and compensation may be resorted to 
in the strictest conformity with the provisions of the 
statute. 

Here then we have the first restriction to the right of en- 


try and occupation, viz.: the company must be a éelegraph 
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company—?. a, a company organized for and authorized to 
do a general telegraph business—and such company must 
bo incorporated or chartered by one of the States 


Atlantic R R vs. Sullivan, 5 Ohio St. R, 276 
(Mills, § 61.) 


The Constitutional restriction on the exercise of the 
right is that just compensation shall in all cases first be made 
to the owner Mere the property can be taken or applied. 

Without this condition prece:lent the title of the owner to 
the land is not divested or affected. 


The Railroad Co. vs. Jones, 68 Ala, 48 (on 
p. 52). 


If the telegraph company be a foreign corporation there 
is still another restriction which mnst be complied with, 
The Constitution of Alabama, Article 14, Sec. 4 (Code 
p- 148) declares that “no foreign Corporation shall do 
“any business in this State without having at least one 
“known place of business and an authorized agent or 
* agents therein. 

No telegraph company has the right to acquire property in 
invilum simply for the purpose of holding it. It can only 
thus acquire property and rights when it has, at the tim-, the 
right to conduct its telegraph business on and over the very 
property sought to be acquired. The right to conduct its 
business and to subordinate the condemned property to tele- 
graph purposes in the case of a foreign corporation depends 
upon a previous compliance with the last above cited clause 
of the constitution. Say the Supreme Court of Alabama, in 
the case of the American Union vs. the Western Union 
Telegraph Company, 67 Ala., 26 (30): “This clause of the 
“ constitution is prohibitory and needs no legislation to carry 
“the prohibition into effect or to give it force. The bill 
“ filed by the appellant fails to aver that it has any place of 
“ business or an authorized agent in this State, it has there- 
fore presumptively no lawful right to do any business tn this 


© State.” 
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It is always a perfect defence to an effort on the part of 
a corporation to condemn property, to show that the corpo- 
ration has no existing legal right to pat the property to the 
uses for which it is sought to be taken. 

The statutory proceedings themselves, direct certain 
things to be done as preliminary, and prerequisite to the 
expropriation. These requirements are jurisdictional and 


must be strictly pursued, or no legal expropriation takes 


place. 
Mills’ Eminent Domain, § 87. 
Blaisdell vs. Winthrop, 118 Mass., 138. 
East & West Ala. RR Co, vs. East Tenn. 
Va, & Ga RR Co. (Sup, Court, Ala. 
June 1, 1884) MSS. 


One of the jurisdictional facts necessary to be alleged and 
proved is tle effort to agree with the owner for the pur- 
chase of the right. 


Code Ala. (1876), § 8580. 
Mills’ Eminent Domain, 86 105, 107, 109 


The petition for condemnation in order to confer juris- 
diction ‘must show the right of the petitioner, must describe 
the land or easement over which the way, privilege or ease- 
ment is claimed, and must set forth all of the use, privilege 
or right claimed—to enable the petitioner to do which a 
previous entry for survey may be made. 


Code Ala, § 3580. 
Mills’ Eminent Domain, § 115. 


And it is only upon the filing of such petition that the 
Court has jurisdiction. 


Code Ala (1876), § 8581. 


Here, then, we have controversies as to the compliance 
with the conditions and restrictions under which our prop- 
erty may be taken. These controversies do not question 
the State's rights of eminent domain, but they involve legal 
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and property rights guaranteed by the State Constitution. 
These restrictions are by State law made obstructive to the 
exercise of the right of expropriation by the particular per- 
sons whom the legislature has sought to invest with its con- 
stitationally limited right to the exercise of sovereign 
power. 

The rights which the restrictions give to the land owner 
entitles him to the protection of the Courts and to a proper 
determination and adjudication of the questions raised be- 
fore he can be deprived of the possession of his property, 
One of the rights of the land owner is to have the adjudica- 
tion of the lower c-urt reviewed on writ of error by this 
Court, and to have the judgment of this Court as to his 
rights in the premises. 

One of the controversies in this case to whether or 
not under the circumstances the telezrap any power or 
authority to exercise the State’s right of eminent domain, 
and yet, the Court is asked to put the telegraph company in 
possession under a judgment of expropriation pending the 
trial of the question. 

The sovereign right of eminent domain inheres in the 
State. But the State by its sovereign people in convention 
assembled, through its constitution and in the interest and 
for the protection of the private property of the individual, 
has chosen to limit the exercise of the power of its govern- 
amental agencies, and to confer directly on the citizen a 
constitutional right as against the exercise of eminent 
domain. 

Where the use is public, the courts cannot question the 
policy and propriety of the exercise of eminent domain in 
particular casez, but they have always arrested any attempt 
to expropriate where the use was not public, and have held 


all efforts in the name of the sovereign void and of no effect 


when constitutional limitations were exceeded or statutory 
requirements disregarded. 

The courts will, on general principles of equity, enjoin any 
entry or attempted expropriation not had in conformity 
with strict law; and the public nature of the enterprise or 
the public emergency have not been allowed to influence 
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the courts, or to cloud the right of parties, although the 
effect of interference was to impede public works and some- 
times to thwart the exercise of the right of eminent domain 
in the particalar case. The basis of such jadgments being 
that, in thesgovernment of constitutional liberty, the preser- 
vation of the legal rights of the individual citizen was of 
paramount importance. 

Mills’ Eminent Domain, §§ 90, 128. 


In a recent case in the Supreme Court of Alabama it was 
held that, while in the exercise of equity jurisdiction to pre- 
vent by injunction the commission or conti c ance of waste, 
nuisances or trespasses, where only private rights and in- 
terests are involved, the Court will not interfere unless a 
case of irreparable injury be shown, yet the Court will not 
act upon this principle, but will interfere to prevent a cor- 
poration invested with the compulsory power to enter upon 
and appropriate the lands of other persons for their uses, 
from exercising that power, unless there is a strict compliance 


with the constitutional limitations imposed upon its exercise 


East & West Ala R R. Co. vs. The East 
Tenn., Va. & Ga. R R. Co. (MSS); Sup. 
C., Ala. Dec. Term, 1883. 


In conclusion, we see nothing in the law or practice of 
this Court, nor do we know of any principle, which would 
take this case out of the ordinary run of cases, wherein the 
plaintiff in error is entitled as a matter of right to a super- 
sedeus pending the determination of its rights by this 
Court. 

The sufficiency of the bond is not, and could not well 
be, questioned. 


Respectfully submitted, 
GAYLORD B. CLARK, 
; Attorney for Plaintiff in Error. 
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In the first brief prepared an error has inadvertally been 
made in a statement of fact. On page 13 of that brief it is 
assumed or stated that the claim of $12,000 damages by 
the plaintiff in erfor was in the petition for removal, where- 
as it is in the intervention oranswer. We will, however, en- 
deavor to show that it is immaterial, in this case, whether 
it is in the one or the other. 

I. In the first place, if the will of Congress, and not 
that of the pleader, is to govern in matters of jurisdiction, 
it is clear that this court cannot be governed by the mere 
claim, or ad damnum, of the pleadings. ° It involves no dif- 
ficult task for a pleader, desiring to obtain for his client the 
benefit of the wisdom of this court, or to avail himeelf of 


2 
ä — enough to give jurisdic- 
tion. 


: ‘This court has accordingly not hesitated to look at the 
whole record, and to disregard the claim or ad damaum of 
the declaration; if it substantially appears that thé value of 


the real matter in dispute is otherwise than as there stated.. 


Hilton v. Dickinson, 108 U. & 174 

Gray v. Blanchard, 97 U. S. 564 

In the question of jurisdiction the court is not to be con- 
claded by the consent even of the parties. 

Cutler v. Ree, 7 H. 729. 

_- Webster et al. v. Buffalo Ins. Co., 110 U. S. 386. 

Aud, when the record does not afford satisfactory evidence 
of the value, affidavits may be filed, and the court will be 
governed by the decided preponderance of the evidence. 

Whiteside v. Haselton et al., 110 U. S. 296. 

Gage v. Pumpelly et als., 108 U. &, 164 

Now, if a party cannot give jurisdiction by claiming ten 
thousand dollars on a promissory note for one thousand 
dollars, how can he be allowed to give jurisdiction by claim- 
ing the like amount for an acre of land worth only twenty- 
five dollars? 

‘Unless the law is altered so as to allow appeals and writs 
of error in all.cases in which the claim of value of the mat- 
ter in controversy exceeds five thousand dollars, the court 
must; on an objection to the jurisdiction, investigate and de- 
termine by the record, or otherwise if need be, the value of 
the matter indispute. And, in such investigation, it is plain 
that the mere statements of the pleadings of one party are 
not entitled to more weight than those of the other. 

‘If there is & contest as to the value after judgment be- 
fore the judge allowing the appeal, and, on motion to dis- 
miss, ‘this court is governed by the decided preponderance 
of the-evidence in retaining or dismissing the appeal, as in 
Gage v. Pumpelly, 106 U. S. 164, it seems that, in a case 
in which the value was one of the issues of trial and 
wat determined ‘by the jury, as in this instance, the same 
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decided preponderance of the evidence should be regarded: 
as controlling, and the verdict of the jury, if according to: 
Sa ae 
__its weight or effect. 

Er. 
ef evidence tending to establish the value of the matter in 
dispute, and we say that there is substantially no evidence 
whatever in the record that the value of the matter im con- 
troversy is over $5,000, and that the entire evidence.estab- 
lishes the reverse. 

Only four witnessess were examined, Dill, Bridges, Gab- 
bet, and Merriwether. In our first brief fair, substantial 
and full quotations of the testimony of these witnesses are 
given, and we will not therefore, repeat them, but they may 
be found on pages 8, 9, 10, 11, 12, of that brie i, 

We think that but one conclusion is to be drawn from all 
this evidence, and that is that the jury asseaged the damages 
excessively at $500. 

But the counsel for the Plaintiff in Error complains that 
the force of his evidence was sought to be broken by the 
presentation of hypotheses. See his brief, page. 

The only hypothesis submitted to the witness was 
exactly that on which the value could only be considered, 
viz: upon the supposition that the line as established would . 
be kept up and maintained as required by law, and that the 
line of posts would be moved further out op the railroad 
right of way, as the necessities of the road might require. 
The law requires telegraph lines to be kept in good order, 
and makes telegraph companies liable for all, damages 
arising from a breach of this duty, and, therefore, the wit- 
nesses, in giving their opinion as to the value of the dam- 
ages for a right of way, should be allowed to do so only op 
the supposition of the fulfillment of such duties, and not 
upon the idea that they would be violated... N get Sh 

Mills on Eminent Domain, § 220 of) 

Ala. & Fla. R R. Co. v. Barkett, 46 Ala, 560. N 
The telegraph company proposed to den the right 


4 
of way subject to the right of the Railroad company to de- 


mand the line of posts be moved further out, as the necesi- 


ties of the railroad required, and it was, therefore, clearly 
correct that the op:nion of the witnesses, as to damages, 
should be based upon the taking and use as proposed by 
the telegraph company. 
On the other hand, the opinions of the witnesses, Bridges 
and Meriwether, founded upon the supposition that the 
line as established would not be kept up as required by law, 
and that jajecy would result fiom this anticipated derelic- 
tion, and upon the further idea, that the telegraph company 
would not move its ports father out on the right of way of 
the ra lroad, as the necessities of the road might require, 
being based upon presumptives not to be indulged, are in 
this :egard wholly worthless. 
All of the witnesses examined as to value testify without 
var:ation that the damages would be nominal, on the sup- 
position, which must be indulged, that the Telegraph com- 
pany would obey the law, i. e., would keep its line in good 
order and move its posts further out for the benefit of the 
railroad, as it is required to do in the judgment of condem- 
nation as well as by the statutes of Alabama. 
Section 1930 of the Code (1876) says, * * * “Sach 
lines of telegraph shall be so constructed and ini e as 
not to obstract or hinder the usual travel on such railroad 
or other highway. 


If the record, then, does not disclose any exclusion of evi- 
dence of. value, and if it does not show any evidence what- 
ever that the value of the right of way as sought to be con- 
denne and used, was greater than $5,000 after deducting 
$600, the amount of the assessed damages, and if, on the 
contrary, the evideace, on the suppositions on which alone 
the witnesses could lawially speak, shows that the value of 
the matter in controversy was nominal, and if this question 
al value was one of the issues of trial in the lower court, and 
n there assessed at $500, all of which we respectfully in- 
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sist is shown by this record, then, it is evident that the 
plaintiff in error in this case, claiming $12,000 damages in 
his cross-action, is very much in the condition of the de- 
fendant, in the case of Gray v. Blanchard, 97 U. S. 564, who, 
giving notice of a set-off of $10,000, only introduced evi- 
dence of a single item of the amount of $446. In that case, 
notwithstanding the claim of $10,000, the court, looking at 
the evidence, dismissed the appeal of the defendant. 
In this case we submit that the evidence on which the 
plaintiff in error went to trial in the court below on the 
question of value, clearly shows that value to be not greater 
than the assessment made by the jury. | 

The presumption, in the absence of affirmative evidence, 
is against jariediction.— Bors v. Preston, 111 U. S. 252 

As such evidence of value was not offered on the trial be- 
low, and is not, by leave of the court, now offered, can the 
court indulge, to support its jurisdiction, the presumption 
that a provable fact exists, contrary to the evidence in the 


record ? 


IL The plaintiff in error was certainly the defendant be- 
low in an action in which a right of way was sought to be 
condemned. The defense of this action did not raise the 
question of value, for let the value be great or small the con- 
demnation would nevertheless pass or be refused. The de- 
fendant’s claim of $12,000 damages, then, being no plea in 
bar or preclusion of the demand for a right of way, cannot 
be regarded at all in determining the value of the matter in 
controversy, so far as the condemuoiion of the right of way 
is concerned. As the assertion of a distinct claim for dam- 
ages it will be observed that it has, in words, and can have 
in fact no existence, except upon the granting of the right 
of way. A set-off pleaded is absolute, and may be recov- 
ered on, to its full extent, though the plaintiff fail in his 
claim, but in this instance the defendant claims nothing ex- 
cept upon the success of the plaintiff How, then, can the 
defendant's counter claim, conditioned upon the condemna- 
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tien sought by the plaintiff below, and, therefore, contin- 
gent, subsidiary and posterior to such condemnation, cut 
any figure in that case as a pleading. 

A sei-off must be pleaded, but damages on an ad quod 
damaum proceeding, as a consequence of the condemnation 
without pleading, are determined by the weight of the evi- 
dencealone. The implied claim of every defendant in such 
proceedings is full damages, i. e., the market value of the 
property sought to be condemned ; but the measure of the 
value is the conclusion established by the weight of the evi- 
dence. If that, without serious conflict, fixes the value at 
less than the jurisdictional amount, then, it seems jurisdic- 
tion should, in obedience to law, be declined. 


IIL The counsel for plaintiff in error says on page five 
of his brief that “The court cannot on this motion determine 
what is the true amount of compensation which the railroad 
company should receive, that would be to pass on the merits 
of the case and determine the very question in controversy.” 
The question in coniroversy on this motion is, not what is the 
true amount of compensation which should have been 
awarded, but, whether there was, or is any substantial evi- 
dence that such compensation could have been more than 
$5,500? If, or the trial, no evidence of such value was given 
or offered, as we insist was not done in this case, the court 
is bound to conclude, as in Gray v. Blanchard, supra, that 
the claim is baseless, and to regulate its jurisdiction by the 
value shown, and not by that demanded. 

The counsel on the same page of his brief intimates that 
the evidence in the record cannot be taken as a test of the 
value, because the court excluded testimony tending to 
establish the compensation claimed. We think an inspec- 
tion of the record will show this to be a mistake, and that 
it will-be found that no evidence, which should have a 
feather’s weight as to compensation, was excluded. 

. At any rate, all the evidence of value is shown by the bill 
of exceptions, and when that of all, not “some,” of the wit- 
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NELSON LYON Vs. THE PERIN AND GAFF MANUFACTURING CO. 1 


Pleas of the circuit court of the United States within and for 

the district of Indiana, begun and holden at the United States 

court-house, in the city of Indianapolis, in said district, on the 

first Tuesday of May, in the year of our Lord one thousand eight 

hundred and eighty-four, before the Honorable William A. Woods, 

judge of the district court of the United States for the district of 
nqiana, and ex officio judge of said circuit court. 


Netson Lyon 


v. 
THe Pim axp Garr MANUFACTURING 7647. Chancery. 
ComPANy. 


Be it remembered that herefore, to wit, at the May term of said 
court, on the 30th day of May, 1883, before the Honorable William 
A. Woods, judge, as aforesaid, of said court, the following proceed- 
ings in the above-entitled cause were had, to wit: 


Comes now the complainant by W. H. King, Eq.» his solicitor, 
and files his bill of complaint herein in the words following, to wit: 


To the honorable the judges of said circuit court of the United Statee, 
district of Indiana: 

The complainant, Nelson Lyon, a citizen of the United States 

2 and resident of the city and county of Albany, and State of 

New York, in and by this his bill of complaint, complains of the 

Perin and Gaff Manufacturing Company, located and doing business 


at Jeffersonville, in the district an 
fully shows, states, and sets forth : 


I. That he is informed and believes that said defendants, at the 
several times hereinafter mentioned, were, and they still are, a cor- 
poration —— under the laws of the State of Ohio, and located 
and doi iness under the corporate name and style of “ Perin 
and Gaff Manufacturing Company,” in said city of Jeffersonville and 
State of Indiana. 

II. That heretofore and before the 9th day of July, 1872, one 
Joseph Barsaloux became and was the original and first inventor of 
an improvement in metallic stiffeners for boot and shoe heels, and 
thereupon he, said Barsaloux, er with Jeremiah S. James and 
this complainant, applied unto the Commissioner of Patents of the 
United States for letters patent therefor in manuer and form as by 
statute required. 

That thereafter due proceedings were had in said application, and 
letters patent of the United States duly signed and sealed were issued 
thereon and deliyered to said Barsaloux, James, and this complain- 

ant, bearing date said ninth day of July, 1872, num 
3 128,843, thereby granting to said Barsaloux, James, and this 
complainant, and their heirs, executors, administrators, and 
, i for the term of seventeen years thereafter, the full and 
exclusive right and liberty of constructing, using, and vending to 
others to be used, the said invention in the specification annexed to 
1—201 


State of Indiana, and respect- 


oe 
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and forming part of said letters patent, as by a certified copy of said 
letters — in court to be produced, if required, will more fully 
and at large appear. 

That prior to the issuing of said letters patent, to wit, on or about 
the 25th day of June, 1872, the said Joseph Barsaloux, by an instru- 
ment in writing, bearing date on said last-mentioned date, duly 
made, executed, and delivered by said Barsaloux, assigned, trans- 
ferred, and set over with said Jeremiah S. James and this complain- 
ant all his right, title, and interest in and to said improvement in 
“metallic stiffeners for boot and shoe heels,” for which afterward 
letters patent were granted as aforesaid to said Barsaloux, James, 
and Lyon, which assignment was duly recorded in the Patent Office 
of the United States, in liber 2"5, at page 259 of Transfers of Patents, 
as by said assignment, or a duly certified copy thereof in court to be 

produced, if required, will more fully and at large appear. 
4 That subsequently thereto and on or about the third day 

of April, 1873, by an instrument in writing, bearing date on 
said last- mentioned day, duly made, executed, — delivered by said 
Barsaloux, said Barsaloux assigned, transferred, and set over unto 
said complainant all his right, title, and interest of, in, and to the 
agreement for royalty upon the manufacture of all stiffeners under 
suid letters patent or otherwise, and in and to said patent, which instru- 
ment was recorded in said Patent Office, in liber V 18, at 62 of 
Transfers of Patents, on the 7th day of December, 1874, as by said 
assignment, or a duly certified copy thereof in court to be produced, 
if required, will more fully and at large appear. 

That subsequently and on or about December 6th, 1875, by an 
instrument in writing, duly made, executed, and delivered by said 
Barsaloux to said James and this complainant, said Barsaloux, in 
order to carry out fully his said assignment, duly authorized and 
requested the Commissioner of Patents to issue letters patent for said 
improvement to said James and Lyon, which instrument bears date 
on said 6th day of December, 1875, and is recorded in said Patent 

Office, in liber C 20, at page 279, on March 6th, 1876, as by 
5 said instrument, or a duly certified copy thereof in court to 
be produced, if — will more fully and at large appear. 

That subsequently, and on or about May 18th, 1877, by an instru- 
ment in writing duly made, executed, and delivered by said Jere- 
miah S. James to this complainant, said James sold, assigned, trans- 
ferred, and set over unto this complainant all his right, title, and 
interest “in and to said invention and the patent issued therefor, 
and in and to all reissues or extensions thereof that may in future 
be had,” which instrument bears date on said May 18, 1877, and is 
recorded in said Patent Office, in liber V 21. at page 203 of Transfers 
of Patents, as by said assignment, or a duly certified copy thereof, 
in court to be produced if required, will more fully and at large 


appear. 

Il. That by reason of a mistake having been made in the peti- 
tion ſor the granting of letters patent for said improvement, whereby 
in and by said petition it was made to appear that said Barsaloux, 
James, and Lyon were severally and jointly the inventors of said 


improvement, whereas in fact the said Barsaloux was the true and 
only inventor and the said James and Lyon were merely the as- 
: of the whole interest in said invention said let- 
6 ters patent, an application for a new patent was made to the 
Commissioner of Patents for said improvement, which appli- 
cation having been denied, a petition was presented to the Congress 
of the United States for the relief of the said James and Lyon. 
t such proceedings were subsequently had upor said petition 
that the said Con of the United States duly passed an act enti- 
tled “An act for the relief of Nelson Lyon and Jeremiah S. James,” 
authorizing and directing the Commissioner of Patents to correct 
the patent dated the 9th day of July, 1872, numbered 128,843, and 
erroneously granted to “ Joseph Barsaloux, Jeremiah S. James, and 
Nelson Lyon, as joint inventors, for an invention which was in fact 
made by said Barsaloux as sole inventor, and of which, at the time 
of the issue of the said patent, said James and Lyon were assignees 
of the entire and exclusive right, title, and interest.” That said act 
further sets forth: “The correction shall be made upon the face of 
the patent, or a certified copy thereof, and by proper certificate 
thereof appended thereto, and when corrected the patent shall show 
that the grant is to Jeremiah S. James and Nelson Lyon jointly, 
their heirs and assigns, assignees of said Joseph Barsaloux,” and 
that “the said patent, when corrected as herein authorized, shall 
be as good and valid as if it had been originally granted and 
7 issued in such corrected form.” 
That “it shall run for the term of seventeen vears from 
after the date of the 9th day of July, 1872.” 

That “ the date of such correction, which date, with a reference to 
this act, shall be entered 12 the face of the patent or stated in 
—— certificate, and shall noted in the records of the Patent 

ce.” 

IV. That said act was duly approved by the president of the 
United States on the first day of April, 1880. 

That the complainant prays leave to refer to said act and to pro- 
duce a duly certified copy in court if required. 

V. That subsequently to the passage and approval of said act as 
aforesaid, to wit, on or about the 7th day of April, 1880, the then 
Acting Commissioner of Patents of the United States corrected the 
said letters patent dated July 9th, 1872, and numbered 128,843, upon 
the face of a certified copy thereof (the original patent having been 
lost), and by a proper certificate thereof appended thereto, so that as 
corrected the said — showe that the grant is to the said Jere- 
miah S. James and Nelson Lyon jointly, their heirs and assignees, 
as assignees of said Joseph Barsaloux. 

That on or about said last-mentioned date said Acting Commis- 
sioner of Patents also caused the said correction to be noted in the 

records of the Patent Office. 
8 That said Acting Commissioner of Patents also appended 
to said certified copy of said letters patent his certificate bear- 
ing date on said April 7, 1880, showing said correction, and that be 
has caused the correction to be noted in said records of said Patent 
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Office, and also a reference to said act, and also a statement of the 
corrections so made by him, as by said certificate, or a certified copy 
thereof, reference being thereunto had, will more fully appear, and 
this complainant prays leave to produce in court, if required, the 
certified copy of said letters patent as corrected, with the certificate 
of said Acting Commissioner appended thereto, or a certified copy 
thereof. 

VI. That after the passage of said act and the correction of said 
letters patent as aforesaid, and before the eleventh day of May, 1880, 
this complainant for good and lawful cause and in compliance with 
the statutes in such case enacted, surrendered the said letters patent 
unto the Commissioner of Patents, and petitioned for a re-issue 
thereof in an amended specification and claims. 

That thereafter due proceedings were had on said application and 
a new patent for the same invention, and in accordance with a cor- 
rected specification was on the said eleventh day of May, 1880, duly 

signed, sealed, issued, and delivered unto this complainant 
9 dated as aforesaid the said eleventh day of May, 1880, and 
numbered 9198, as in and by said re-issued letters patent in 
court to be produced, or a certified copy thereof, will more fully ap- 


r. 
vil. That your orator, the said Nelson Lyon, has, since the allow- 
ance of said letters patent, been exclusively —— of the same and 
of the invention thereby secured, and that he has never assigned or 
granted any right, title, or interest whatever in or to said invention 
or to said reissued letters patent to any person or persons, firms or 
corporations. 
hat your orator further shows that the said invention and dis- 
covery claimed in and secured by said reissued letters patent num- 
bered 9198 were and are of great utility and value; that they have 
been put in practical use and successfully operated; that your orator 
has made and sold large quantities of metallic stiffeners for boot 
and shoe heels, constructed according to the invention described in 
said reissued letters patent, and has put them into extensive and 
general use in this country and in foreign countries, and has, at 
great labor and — — built up a large and profitable business of 
manufacturing and selling them; that in the manufacture and sale 
thereof your orator, relying upon the exclusive rights belong- 
10 ing to him as aforesaid, has invested a large capital in the 
machinery, tools, stock, and other materials and means nec- 
— therefor, all of which, with his business aforesaid, will be 
greatly injured and impaired in value unless his said exclusive 
rights are maintained and all infringements thereof are prevented 
or arrested, and that although the market demand throughout the 
United States and the territories thereof for metallic stiffeners for 
boot and shoe heels constructed in accordance with the specifications 
set forth in said reissued letters — has become very great your 
orator is fully prepared and ready and able and desirous to supply 
the same; that your orator advertises the sale of said stiffeners in 
about three thousand newspapers published in the United States. 
VIII. Yourorator further shows that as, as he is advised by his coun- 
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sel and believes and avers, his said reissued letters patent No. 9198 
are valid and effectual in law and in equity to secure to your orator 
the exclusive rights and privileges thereby severally granted; that 
so far as your orator has been informed and believes the public have 


nerally acquiesced in your orator’s rights under the said reissued — 


etters patent, and their validity has never been seriously called in 

question except in the suits hereinafter mentioned; that your 
11°.+ orator is entitled to the entire and exclusive use and enjoy- 

ment of all the said inventions and discoveries, and the said 
existing reissued letters patent, ard that but for the infri ents 
hereinafter complained of your orator would have been, and would 
now be, in the undisturbed possession, use, and enjoyment of said 
invention, discovery and improvements, and of said exclusive rights 
and privileges, and in receipt of the profits of the same. 

IX. Your orator further shows unto your honors that heretofore, 
viz., before May 25, 1880, Guyon T. Fisher, Thomas C. Moss and Nancy 
D. Cheney, composing the firm of Guyon T. Fisher & Company, doin 
business at the city of Detroit, in the State of Michigan, made an 
sold a number of metallic stiffeners for boot and shoe heels which 
infringed yourorator’s reissued letters patent No. 9198 and in violation 
of your orator’s rights thereunder; that thereupon your orator filed 
his bill in equity in the circuit court of the United States for the 
eastern district of Michigan against said Fisher, Moss, and Cheney, 
and therein prayed for a perpetual injunction to restrain the said 
Fisher, Moss, and Cheney, and their agents, servants, workmen, and 
. from further infringement of said reissued letters patent 

o. 9198, be ing to your orator; that thereupon said 

12 Fisher, Moss, an employed counsel and solicitors 
learned in the law and filed an answer to said bill denying 

the validity of said reissued letters patent, denying that said Barsa- 
loux was the first inventor of said improvement, and denying the 
constitutionality of said act of Congress passed for the relief of Nel- 
son Lyon and Jeremiah S. James, above set forth, setting up that 
the said invention was in public use and had been for more than 
two years prior to the date of the application for said original let- 
ters patent, and denying the right of the Commissioner of Patents 
to currect said original letters patent, and denying infringements, 
and pleading other defenses to your orator's said suit; and there- 
upon replication was filed and proof taken at large therein, and the 
said suit came on to be heard before said court, and was 
by counsel, both on behalf of complainant and defendants; where- 
upon, after due consideration, the said court overruled all of said 
defenses and — and decreed that said act passed for the relief 
of Nelson Lyon and Jeremiah S. James, above set forth, was a good, 


valid and constitutional act. 


“ That the said original letters patent bearing date July 9, 1872, 
and numbered 128,843, granted to Joseph Barsalox, Jere- 
13 miah S. James, and Nelson Lyon, when corrected by the 
acting Commissioner of Patents, as directed by said act, was 

a good and valid patent. 
“That the said Joseph Barsaloux was the original and first in- 
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ventor of the improvements in metallic stiffeners for boot and shoe 
heels, mentioned and described in said letters patent. 

“That the reissued letters patent No. 9198, dated May 11, 1880, 
granted to your orator, Nelson Lyon, for an improvement in metallic 
stiffeners for boots and shoes, originally patented to said Barsaloux, 
James and Lyon, and corrected as aforesaid, is a good and valid 
patent; that the complainant is exclusively possessed of the said 
letters patent and the invention thereby secured, and that the said 
defendants, both as copartners and individually, jointly and sever- 
ally, had infringed upon the said patent and the exclusive rights of 
the complainant under the same,” and directed a decree in favor of 
your orator and a ual injunction restraining said Fisher, Moss 
and Cheney from er infringement, and also directing the usual 


reference to a master to ascertain the damages, &c., suffered by your 


orator. 
X. Your orator further shows to your honors that heretofore, to 
wit, in the month of September, 1881, your orator having been in- 
formed and believing that the above-named defendant Perin 
114 and Gaff Manufacturing Company were manufacturing a me- 
tallic stiffener for boot and shoe heels, in infringement of 
your orator’s said reissued letters patent, filed his bill in equity in 
the circuit court of the United States for the southern district of Ohio, 
to restrain said company from further infringement; that the said 
company appeared therein and answered said bill, setting up amon 
others the same defenses as above forth in respect to the answer o 
said Fisher, Moss and Cheny, to which your orator filed his repli- 
cation ; that the statutory time to take testimony having expired 
and an extension thereof not being granted, and your orator not 
being able to get the proof of said company manufacturing and sell- 
ing the infringing devices in time, no proof of any of the facts, mat- 


ters, and things alleged either in the bill of complaint in said suit 


or in the answer thereto was offered or taken, and that upon the call 
of the case before the court, counsel for your orator not appearing, 
a decree was entered dismissing the said bill by default. 

That none of the issues in said suit were tried and no decision 
rendered upon the merits thereof, the suit having been dismissed 
merely for want of prosecution and upon default. 

XI. Your orator further shows unto your honors that the 

15 defendant, Perin and Gaff Manufacturing Company, well 
knowing the premises and the rights and privileges secured 

to your orator as aforesaid, and in order to injure and damage your 
orator in his said business and to deprive him of the exclusive en- 
joyment and use of the said invention, and of the profits, benefits, 
and advantages which would otherwise accrue to him therefrom at 
said Jeffersonville and elsewhere within the United States of America, 
have, as your orator is informed and believes and so charges the 
fact to be, confederated with other persons whose names are now un- 
known to your orator, to infringe your orator’s said reissued letters 
patent by unlawfully making, selling, and using and endeavoring to 
procure and induce other persons to unlawfully sell and use in this 
country, to wit, in said district and elsewhere, metallic stiffeners con- 


ar 


NELSON LYON Vs. THE PERIN AND GAFF MANUFACTURING Co. 7 


taining and embodying your orator’s invention and improvement 
aforesaid, and in pursuance of such unlawful plan the said confed- 
erates, without your orator’s license or permission and in violation 
of his exclusive rights aforeeaid, have made, sold, and used metallic 
stiffeners for boot and shoe heels, and are now making, selling, and 
using such stiffeners, all containing the inventions and improve- 
ments secured exclusively to your orator as aforesaid ; 
16 that each of the metallic stiffeners for boot and shoe heels so 
made, sold, or used by the said confederates contain inven- 
tions secured to your orator by the said reissued letters patent No. 
9198, and as your orator is advised by his counsel and believes the 
manufacture, sale, or use thereof by the defendants was and is in 
violation and infringement of the said reissued letters patent No. 9198 
belonging to your orator. 

Your orator further shows that he has notified and warned the 
defendants to desist from infringing said reissued letters patent and 
—— orator’s rights thereunder, and to account to and pay over to 

im the unlawful gains and profits made by them and the damages 
your orator has suffered by reason of their unlawful acts, but that 
they have neglected and refused and still neglect and refuse so 
to do, and instead of accounting and paying over the profits, 
gains, and savings unlawfully derived by them and the dam- 
ages occasioned by their acts as aforesaid, they at times pretend 
that they are not infringing your orator’s said reissued patent, 
and at other times pretend that they are lawfully manufactur- 
ing, selling, and using metallic stiffeners for boot and shoe heels 

constructed according to the inventions and patents of one 
17 Vega B. Morton, for improvement in stiffeners for boots and 
shoes, issued April 2d, 1880, and numbered 226,771, and that 
they have the right to manufacture, sell and use the said stiffeners 
so made, sold and used by them without liability to your orator 
therefor, but your orator cha that the contrary thereof is true; 
that all such pretenses are false in fact and unsupported in law; 
that the stiffeners so made and sold and used by the defendants, if 
they are inventions at all, which your orator denies, were made sub- 
sequently to the date of your orator’s said original and reissued let- 
ters patent, and are, as your orator is advised and believes, mere color- 
able modifications and attempted evasions of your orator’s patents, 
and give the defendants no right to use your orator’s said invention ; 
that said defendants have no right whatever, and never had any 
right whatever, to make, sell, or use their infringing stiffeners afore- 
said, and that all the defendant’s said pretenses are utterly without 
foundation or justification, and mere attempts to harrass and anno 
your orator and to impair the well-founded confidence of the public 
in your orator’s said reissued letters patent, and to induce others to 
infringe said reissued letters patent, and thus render other 
18 and further expensive litigation by your orator necessary in 
order to maintain his exclusive rights. 

Your orator is informed and believes, and therefore charges, that 
said defendant, Perin and Gaff Manufacturing Com ny, since the 
date of said reissued letters patent, at said Jeffersonville, in the State 
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and district of Indiana, and elsewhere, have made, used, and sold 
great quantities of metallic stiffeners for boot and shoe heels made, 
arranged, constructed, and combined according to the principles, 
construction, arrangement and combination set forth, described, and 
claimed in said reissued letters patent without license or permission 
of your orator, and contrary to and in infringement of his exclusive 
rights, and your orator fears that they will continue said infringe- 
ment, to the great and irreparable damage of your orator in the sum, 
as your orator believes, of at least thirty thousand dollars. 

Wherefore, that the said defendants may answer the premises; 
may be enjoined from the practice of said infringement pending this 
suit; may be perpetually enjoined from said infringement; may ac- 
count to your orator for the gains and — made by them from 

their manufacture, use and sale of metallie stiſſeners ſor boot 
19 and shoe heels in infringement of said reissued le:ters patent 
and your orator's rights thereunder, and that the ee 

sustained by 2 orator in the premises may be assessed, as by 0 
statute provided, in at least the amount of thirty thousand dollars, 
and that your orator may have such other and further relief as may 
be proper and equitable— 

May it please your honors to grant to your orator— 

Ist. A writ of subpoena in due and usual form and under usual 
penalties directed to said Perin and Gaff Manufacturing Company. 

2d. A writ of injunction conformable to the prayer of this bill 
until further order of this court. 

3d. A writ of perpetual injunction according to the prayer of this 
bill, each in due and usual form and under usual penalties, and each 
directed to the said Perin and Gaff Manufacturing Company and 
their agents, attorneys, clerks, servants and employees. 


And your orator will ever pray, &c. 
NELSON LYON. 


WM. H. KING, 
Solicitor for and Counsel with Complainant. 


UniTEp STATEs OF AMERICA, ; 
City and County of Albany, State of New York, 5 


20 Nelson Lyon being duly sworn, says, I am the complainant 

in this action; I have read the foregoing bill of complaint 
and know the contents thereof, and that the same is true to my own 
knowledge, except as to the matters therein stated to be alleged upon 
information and belief, and as to those matters I believe it to be true. 


NELSON LYON. 
Sworn to before me this 9th day of May, 1833. 
(seat. ] EDWIN G. DAY, 


Notary Public, Albany Co., N. Y. 


And afterwards, to wit, at the May term of said court, on the 11th 
day of August, A. D. 1883, before the Honorable William A. Woods, 
judge as aforesaid of said court, the following proceedings in the 
above-entitled cause were had, to wit: 


NELSON LYON vs. THE PERIN AND GAFF MANUFACTURING CO. 9 


Comes now the defendant, by Mess. Parkinson and Parkinson, its 
solicitors, and files its answer herein in the words following, to wit: 


Plea of the Perin and Manufacturing Company to the Bill of Com- 
plaint of Nelson Lyon, Complainant herein. 


This defendant, by protestation, not confessing or acknowledging 
all ox any of the matters and things in the said bill of complaint 
to be true in such manner and form as the same are therein and 

thereby set forth and 12 for plea thereunto, saith : 
21 That heretofore and before the said complainant exhibited 

his said bill in this honorable court, to wit, on the 5th day 
of October, 1881, the said complainant did exhibit his bill of com- 
plaint unto the honorable the circuit court of the United States for 
the southern district of Ohio against this defendant for the same 
matters and to the same effect, and for the same identical cause of 
action and relief and purpose against this defendant, as the said 
1 — doth by his present bill set forth. 

That in said former bill of complaint, exhibited as aforesaid, the 
said complainant showed said alleged invention set forth in the 
present bill of complaint, and the grant of the said original and 
reissued letters patent, and each and every act and circumstance 
relative thereto, and the several transfers thereof, and the same title 
thereunder, and the same alleged infringement thereof by this de- 
fendant, and each and all other causes of complaint set forth in the 
present bill, all in the same terms, tenor and effect as in his said 
present bill, and prayed the same relief. 

That this defendant thereupon appeared in said cause and duly 
filed its answer to said bill denying the validity of said original and 
reissued letters patent for want of novelty, and because said reissue 
was not granted in accordance with law and was for a different 

alleged invention from said original, and put the said de- 
22 ſenses in issue under and in accordance with the terms of the 

statute pagriding therefor, and denying also that the stiffen- 
ers manufactured, used, or sold by defendant infringed the said 
reissued letters patent; and — — complainant was entitled 
to any of the relief therein prayed, being the same relief as that 
herein prayed. 

That thereupon the said complainant filed his replication to said 
answer and issue was joined thereupon ; that the said cause, being 
duly ety to hearing at a stated term of said court, and having 
been duly heard and submitted, the said court did, at said term, to 
wit, on or about the fourth day of May, 1882, find, adjudge, and 
decree the said issues in favor of defendant, and that said bill be 
dismisse! at complainant’s cost, which said decree and judgment 
— duly entered, signed, and enrolled in said court and remains in 

That the stiffeners complained of in said present bill of complaint, 
and by the manufacture, use and sale of which defendant is charged 
with infringement herein, and the manufacture, use and sale of 
which — prayed by the said present bill of complaint 


. A A . ek OA tk SMa Nh AR ates ve 


Iai lls Ninn cg 


MEE e Bap 


FF 
* af Eine 0 5 


Se ee eee, bee eee eee 
* if 
¥j 
* 
# 
@3 


his said bill to be true, certain and sufficient in the laws to be 
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to be enjoined for the term of said reissued letters patent set forth 
in said bill, are in all respects the same as those manufactured, used 
and sold by this defendant prior to the filing of the said prior 
23 dill of complaint, and complained of and charged as an in- 
fringement of the said reissued letters patent therein, and the 
manufacture, sale and use of which was therein and thereby sought 
and prayed to be enjoined for tke term of said reissued letters patent, 
the right of the defendant to manufacture, use and sell which was 
fully and finally adjudicated by the aforesaid decree and judgment. 
herefore this defendant doth plead the prior adjudication and 
decree in bar to the said complainant’s said present bill, and humbly 
prays the judgment of this honorable court whether he shall be com- 
pelled to make any further or otber answer to the said bill, and prays 
to be hence dismissed with his lawful costs in this behalf sustained. 

[sEaL.] PERIN & GAFF M’F'G CO., 

By S. H. PERIN, Treas. 


STaTe OF INDIANA, \ * 


County of Jeffersonville, 


On this 9th day of August, 1883, before me personally came Samuel 
H. Perin, treasurer of the Perin and Gaff Manufacturing Company, 
the defendant herein, and made oath that he has read the foregoing 
plea, that the same is true in point of fact, and that it is not inter- 


posed for delay. 
[SEAL. ]} MELCHERT J. STANNARD, 
Notary Public. 


24 We hereby certify that, in our opinion, the foregoing plea 
is well founded in point of law. 
PARKINSON AND PARKINSON, 
Counsel for Def t. 


And afterwards, to wit, at the November term of said court, on the 
6th day of November, 1883, before the Honorable William A. Woods, 
judge as aforesaid of said court, the following further proceedings in 
the above-entitled cause were had, to wit: 


This cause coming on to be heard on the plea of the defendant to 
the plaintiff’s bill of complaint, and being argued by the solicitor 
for the complainant, the court, upon consideration thereof, finds the 
said plea to be good and sufficient and orders that the same do stand 
and be allowed, and the plaintiff, with leave of the court thereupon, 
files his replication to the said plea: 


The Replication of Nelson Lyon, Complainant, to the Plea of the Perin and 
Gaff Manufacturing Company, Defendant. 


The repliant, saving and reserving unto himself all and all man- 
nerof advantage of exception to the manifold insufficiencies of the 
said plea, for replication thereunto says that he will aver and prove 
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answered unto, and that the said plea of the said defendant is uncer- 

tain, untrue and insufficient to be replied unto by this repli- 
25 ant; that the decree mentioned in said plea was made upon 

default of the complainant therein, and was not rendered 
upon a verdict against said complainant, or upon a trial of the 
merits in the action, or upon a submission of the controversy by 
said complainant in the action mentioned in said plea; without this 
that àny other matter or thing whatsoever in the said plea contained 
material or effectual in the law to be. replied unto, confessed and 
avoided, traversed or denied, is true; all which matters and things 
this repliant is, and will be, ready to aver and prove as this honor- 
able court shall direct, and humbly prays as in and by his said bill 


he has already prayed. 
WM. H. KING, 
Att'y and Counsel for Compl't. 


And this cause being at issue is now referred to William P. Fish- 
back, master in chancery of this court, to take testimony concerning 
the matters in controversy therein, and return the same into court 
with his conclusions of law thereon with all convenient speed. 


26 And afterwards, to wit, at the November term of said court 
on the 25th day of March, A. D. 1884, before the Honorable 

William A. Woods, J dge as aforesaid of said court, the following 

further proceedings in the above-entitled cause were had, to wit: 


Comes now the master in chancery, William P. Fishback, ESg., 
and files his report and evidence herein, and said report is in the 
words following, to wit: 


To the honorable court: 

By the order of this court made November 6th, 1883, this case was 
referred to the undersigned, as master in chancery, to take testimony 
concerning the matters in controversy and return the same into the 
court with his conclusions of law thereon. 

The only issue is one raised by the plea filed by the defendant 
August 11th, 1883. The bill is brought against the defendant for 
an alleged infringement of a patent owned by the plaintiff, the pat- 
2 consisting of a metal heel stiffener used in the manufacture of 

oes. 

The plea states that the plaintiff in this suit filed a bill on the 

fifth (5th) day of October, 1881, in the United States circuit 
27 court for the southern district of Ohio against these defend- 

ants for the same matters and to the same effect and for the 
same identical cause of action and relief as he doth by his present 
bill set forth. 

The plea further states that the defendant appeared in said cause 
and filed its answer denying the validity of the original and reissued 
letters patent for want of novelty, and use the reissue was not 
— tn accordance with law and was for a different alleged in- 
vention from said original, and put the same defenses in issue under 
aud in accordance with the terms of the statute provided therefor; and 
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denying also that the stiffeners manufactured, used, and sold by the 
defendant infringed the said letters patent; and denying that the 
plaintiff was entitled to the relief therein prayed, being the same 
relief as that herein prayed ; that the plaintiff filed his replication 
to said answer and issue was joined thereon ; that, the cause being 
brought to a hearing and submitted, the court did, on or about the 
fourth (4th) day of May, 1882, find, adjudge, and decree the said 

issues in favor of the defendant, and that the said bill be dis- 
28 missed at the plaintiff’s costs, which said judgment was duly 

entered, signed, and enrolled in said court and remains in 
full force. 

At the hearing before the master the plaintiff was represented by 
Mr. William H. King and the defendant by Parkinson and Par- 
kinson. : ; 

The evidence produced consisted of the following items: 

First. The deposition of Samuel H. Perrin and exhibits. 

Second. Certified copies of the bill, answer, replication, and final 
decree in the suit of Nelson Lyon vs. Perrin & Gaff Manufacturing 
Company, in the circuit court of the United States for the southern 
district of Ohio, wherein the bill was filed October 5th, 1881. 

Third. Certified copies of the — for heel stiffeners granted 
Vega B. Norton November 20, 1880, and numbered 226,771. 

ourth. The certificate of William C. Howard, clerk of the 
United States circuit court, in the suit of Nelson Lyon vs. Perrin & 
Gaff Manufacturing Company, bearing date January 26th, 1884. 

Fifth. The following statement, made by counsel for the defend- 
ant, was also admitted in evidence: 

“That from the time the answer in said cause was filed (in 

29 the southern district of Ohio) the plaintiff avoided going to a 
hearing, and, believing thesuit vexatious, he addressed the plain- 

tiff’s counsel in January, 1882, a letter (a copy of which is attached 
tothestatement), directed to William H. King, Esq., attorney, 31 North 
Pearl St., Albany, New Vork; that it was mailed in an envelope having 
rinted on it a request to return to Parkinson & Parkinson & Par- 
inson if not delivered, and it was never returned; that at the 
second term of court thereafter, the cause having been regularly 

set on the docket, when it was called plaintiff’s counsel not bein 
present, and not having, so far as defendant’s counsel knew, inti- 
mated any desire to be present, defendant’s counsel insisted upon 
his right to be heard upon the issues presented by the pleadings, and 
was heard, and the cause taken under advisement by the circuit 
judge, who afterwards (decided it) without, so far as counsel is in- 


formed, hearing any argument or receiving any brief from plain- | 


teh counsel or any one representing him before the same was de- 
cided. 

Plaintiff’s counsel also stated that he was neither present in court, 

nor did he furnish a brief to the court, nor the judge thereof, 

30 at the time specified, and that no brief or testimony was 

taken or filed in said suit on the part of either the plaintiff 

or defendant. Plaintiff’s counsel uested the defendant for an 

extension of time to put in his proof, but the request was denied.” 


* 
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Sixth. A letter written by Nelson Lyon to the defendant, dated 
July 29th, 1881. 

The bill and answer in the suit in the southern district of Ohio 
were sworn to, and the following is the decree that was entered: 

This cause coming on for hearing, and being submitted to the 
court upon the bill, answer, and replication, and having been duly 
considered, the court finds, adjudges, and decrees that the equities 
are with the defendant; that the bill of complaint be dismissed, and 
that the defendant recover its costs to be taxed.” 

The sole question presented by this plea is whether the decree in 
that case was conclusive of the rights attempted to be litigated in 
this or whether the facts set forth in the plea are proved. 

There is no controversy before the master as to the identity of the 
parties or the identity of the cause of action. They are admitted to 

be the same in both cases. 
31 The point made by the plaintiff was that the decree ren- 
dered in the suit pending in the court in Ohio was a decree 
upon default, and is therefore not conclusive or binding. 

It is not unusual, where the = ’s suit is dismissed either by 
the court of its own motion or by the plaintiff, to save his rights by 
providing in the order of dismissal or the decree that it was entered 
without prejudice. 

There is nothing of that kind in this decree. No steps have ever 
been taken to modify it, and in its present form the master is con- 
strained, after an examination of the authorities, to say that, in the 
absence of qualifying words, the decree stands as an absolute adju- 
dication of the rights of the parties upon the merits. Thecomplaint 
was sworn to and the answer was sworn to, and the cause was sub- 
mitted in due course, and the decree was, as it professes to be, an 
absolute and final adjudication of the rights of the parties. 

I therefore report and find that the averments of the plea are sus- 


tained by the evidence. 
WILLIAM P. FISHBACK, Master. 


$2 And afterwards, to wit, at the November term of said court, 

on the 12th day of April, 1884, before the Honorable Wil- 
liam A. Woods, judge as aforesaid of said court, the following fur- 
ther proceedings in the above-entitled cause were had, to wit: 


Comes now the complainant, by counsel, and files his exceptions 
to the master’s report herein in the words following, to wit: 


The complainant above named excepts to the report of William 
P. Fishback, „ master in chancery, duly appointed herein, filed 
in the office of the clerk of said court on or about the twenty-fifth 
day of March, 1884, and to the whole thereof, and to the statement 
of facts and conclusions of law therein and to the decision therein. 

In addition to said general exception, the said complainant makes 
the following specific exceptions thereto, and for the following rea- 
sons : 

I. That it did not appear by the testimony taken before said mas- 
ter that a judgment was duly entered, signed, and enrolled, in an 
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action brought in the U. S. circuit court for the southern district of 
Ohio, wherein Nelson Lyon was complainant and said The Perin 
and Gaff Manufacturing Company was defendant, and that said 
judgment remains in full force. 3 
II. That the said master erred in admitting as evidence 
33 the letters patent granted to Vega B. Morton November 20, 
1880, and numbered 226,771, as such evidence was immate- 
rial and irrelevant. . 

III. That said master erred in admitting as evidence a letter 
alleged to have been written by Nelson Lyon to the defendant, dated 
July 29th, 1881, because the same was not properly proved. 

IV. That said master erred in deciding the decree in the said 
action in the U. S. circuit court, southern district of Ohio, a valid 
decree, because it was contrary to and in violation of the rules of the 
U. S. circuit courts and did not comply with the provisions thereof. 

V. That said master erred in holding said last-mentioned decree 
a final decree. 

VI. That said master erred in not deciding said last-mentioned 
decree was a decree upon detault, and, therefore, not conclusive or 
binding. 7 

VII. The said master erred in deciding “ It is not unusual, where 
the plaintiff’s suit is dismissed either by the court of its own motion 
or by the plaintiff, to save his rights by providing in the order of 
dismissal or the decree that it was entered without prejudice. 

VIII. That inasmuch as there was no evidence before the master 

to show whether or not steps were ever taken to have said de- 
34 eree modified, the said master erred in deciding that no steps 
have ever been taken to modify it” (meaning said decree). 

IX. That said master erred in deciding “ that in the absence of 

ualifying words the decree stands as an absolute adjudicatiun of 
the rights of the parties upon the merits.” 

X. That said master erred in deciding that said cause in the U. 8. 
circuit court in the southern district of Ohio was submitted in due 
course. 

XI. That said master erred in deciding that said decree of said 
U. S. circuit court, southern district of Ohio, “ was, as it professed to 
be, an absolute and final adjudication of the rights of the parties.” 

XII. That said master erred in finding and reporting that the 
averments of the plea are sustained by the evidence.” 

XIII. The said finding and report is against evidence. 

3 XIV. The said finding and report is against the weight of evi- 
ence. - 

XV. That said master erred in some cases in admitting and in 
other cases in rejecting testimony herein against the objection of 
E * nt’s counsel. 

XVI. That said finding and report is in violation of and contrary 
to the statutes and the well-established principles and decisions of 
the law and of the rules of the U.S. supreme and circuit courts. 

WM. H. KING, 
Compi ts Solicitor. 
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35 And afterwards, to wit, at the May term of said court, on 

the 25th day of June, A. D. 1884, before the Honorable Wil- 
liam A. Woods, judge as aforesaid of said court, the following fur- 
ther proceedings in the above-entitled cause were had, to wit: 


This cause having been brought on for hearing upon complain- 
ant’s exception to the master’s report, and having been argued by 
counsel as well in behalf of complainant as of defendant, and having 
been considered by the court, it is hereby ordered that the said ex- 
ceptions be overruled and the master’s report confirmed; and the 
court further orders, adjudges, and decrees that the defendant’s 
plea is well taken in law and sustained by the proofs; that the bill 
of complaint be, and the same is, dismissed, and that the costs herein 
be taxed and recovered against complainant. 


And afterwards, to wit, at the May term of said court, on the 29th 
day of September, 1884, before the Honorable William A. Woods, 
judge as aforesaid of said court, the following further proceedings 
in the above-entitled cause were had, to wit: 


Comes now the complainant, by William H. King, his solicitor, 
and prays an appeal herein to the Supreme Court of the United 
States, which is allowed upon his filing an appeal bond in the penalty 
of $250.00, with sureties to the satisfaction of the court. 


36 And afterwards, to wit, at the November term of said court, 

on the 3d day of December, 1884, before the Honorable Wil- 
liam A. Woods, judge of said court, the following further proceedings 
in the above-entitled cause were had, to wit: 


Comes now the 9 by counsel, and files his appeal bond 
herein in the sum of two hundred and fifty dollars, with Nelson 
Lyon and C. 8. Hildebrand as sureties thereon, and said bond is ap- 
proved by the court, and said bond is in the words following, to 
wit: 

Know all men by these presents that we, Nelson Lyon, of the cit 
and county of Albany and State of New York, and C. S. Hildebrand, 
of the city of Indianapolis, county of Marion and State of Indiana, 
are held and firmly bound unto the above-named The Perin and 
Gaff Manufacturing Company in the sum of two hundred and fifty 
dollars, to be paid to said The Perin and Gaff Manufacturing Com- 
pany ; to which payment, well and truly to be made, we bind our- 
selves jointly and severally, and our and each of our heirs, execu- 

tors, and administrators jointly by these presents. 
37 Sealed with our seals and dated this third day of Decem- 
ber, 1884. 

Whereas the above-named Nelson Lyon hath prosecuted an appeal 
to the Supreme Court of the United States to reverse the decree ren- 
dered in the above-entitled suit by the circuit court of the United 
States for the district of Indiana: Now, therefore, the condition of 
this obligation is that if the above-named Nelson Lyon shall pros- 
ecute his said appeal to effect and answer all costs and damages that 
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may be adjudged or awarded against him if he shail fail to make 
good his plea, then this obligation to be void; otherwise in full 


force. 
NELSON LYON. SEAL. 
C. S. HILDEBRAND. |sEAL. 


Sealed and delivered in presence of— 


WM. H. KING, As to Nelson Lyon. 
W. C. NICHOLS, As to C. S. Hildebrand. 


Testimony. 
38 Here follows the testimony taken in said cause: 


In the Circuit Court of the United States for the District of Indiana. 
November Term, 1883. Chancery. 


Before Honorable William A. Woods, judge. 


Netson Lyon 
u. ren 
THe PERRIN AND GAFF MANUFACTURING Comar. 
JaNUARY 2, 1884. 


Comes now William P. Fishback, master, and, u his motion, 
it is ordered that Frank W. Burnham, of the city of Cincinnati, be, 
and he is hereby, appointed special examiner in in this 
cause, and is empowered to cause to come before him, at his office, 
in Cincinnati, Ohio, No. 75 West Fourth street, upon proper notice 
given to the complainant, the witnesses of the defendant, and to 
take their depositions in writing and return the same duly certified 
into this court, addressed to the clerk thereof, at Indianapolis. 


Urra States or — * 


Diatrici of Indiana, 


I, Noble C. Butler, clerk of the circuit court of the United States 

within and for said district, do hereby certify that the above 

39 and foregoing is a full and true copy of an order this day 
made and entered in said court. 


Witness my hand and the seal of said court, at Indianapolis, in 
said district, this 2d day of January, 1884. 


[sxat.] NOBLE C. BUTLER, Clerk. 


en de 
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Circuit Court of the United States for the District of Indiana. In 
Equity. 
Netson Lyon, Complainant, 
7647. 


v8. 
Tne Pram AND GAFF MANUFACTURING Company, Defendant. 


E — of witnesses on behalf of the deſendant under the 
67th rule in equity, as amended, pursuant to the annexed notice. 


Present: William H. King, for the complainant, and Robert H. 
Parkinson, for the defendant. 


By request of parties, it is ordered that these depositions be taken 
by question and answer. 


Sakon. H. Pern, a witness produced on behalf of the defend- 
ant, being first dul — d er saith, in — to — 
tories propou to him . PARKINSON, „of counse 

for the defendant, as follows: 5 


Question 1. State your name, age, residence, and occupation. 

40 Answer 1. My name is Samuel H. Perin ; age, 31 years; 
residence, Jeffersonville, Indiana; I am manufacturer of hard- 

ware and superintendent of the Perin and Gaff Manufacturing Co. 

Ques. 2. How long have you occupied that position ? 

Ans. 2. For the last four years. I have been connected with them 
since 1876 in different capacities ; always at the manufactory. 

Ques. 3. Can you state whether or not this is the same company of 
that name i ted under the laws of Ohio and formerly hav- 
ing an office at Cincinnati? 

Ans. 3. It is the same company. 

Ques. 4. Where has its manufactory been so long as you have 
known the company ? 

Ans. 4 At Cincinnati work-house, Cincinnati, Ohio, until 
the fall of 1877, when we moved to Jeffersonville, Indiana. The 
Jeffersonville establishment was commenced in the fall of 1876. 
We have been at Jeffersonville ever since. 

Ques. 5. Were you acquainted with the fact of the commencement 
of a suit against the Perin and Gaff Manufacturing Company in the 
circuit court of the United States for the southern district of Ohio, 
in October, 1881, by Nelson Lyon, of Albany, N. Y., for alleged in- 
fringement of a reissued patent granted him as assignee of Barsaloux 
and James? 

Objected to as incompetent, irrelevant, and immaterial. 


Ans. 5. Yes, sir. 
41 Ques. 6. Can you state whether or not that company was 
manufacturing, prior to that time, heel stiffeners ; and, if so, 
whether or not it was selling thesame and under and in accordance 
with what, if any, letters t it was manufacturing and selling? 
Ans. 6. We were man ing and selling heel stiffeners u 
the Morton’s (J. B. Morton) patent of April 20th, 1880. 
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Ques. 7. Were you manufacturing them under contract with any- 
body? If so, state whom. 
Ans. 7. Under a contract with V. B. Morton, of Ceraloo, Kentucky. 


4 stiffeners? 

Ans. 8. In the fall of 1880. 

Ques. 9. Has that company ever since your first connection with 
it manufactured, used, or sold any other heel stiffeners than those 
made under and in accordance with the Morton patent above re- 
ferred to? a 

Ans. 9. No, sir; we may have sold the Lyon stiffener before my 
— d. Ha — knowledge of the ha mad 

10. Have you any know company’s havi 9 
or sold any stiffener other than that under and in — with the 
Morton patent ? 

Ans. 10. No, sir. 

Ques. 11. Has any change in the construction of the stiffener 
made or sold by your company been made since October 5th, 1881? 


Objected to as immaterial and incompetent. 
42 Ans. 11. None whatever. 


Ques. 12. Look at the letter now shown you, and state if you 
know what it is. 


Objected to as —. 
Ans. 12. It is a notification that we are manufacturing a heel stif- 
— said to be an infringement upon one manufactured by Nelson 
yon. 
Ques. 13. Can you state whether or not it was received by your 
— 2 of about the date it bears and in the ordinary course of 
mai 
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Ans. 13. Yes, sir; it was. 


The letter referred to is offered in evidence and marked Defend- 
ant’s Exhibit Lyon Letter, July 29th, 1881. 


Objected to as not having been properly proved. 


Cross-examination by W. H. Ka, Esq.: 


X Q. 14. What have been and what are your duties as superin- 
tendant of the Perin and Gaff Manufacturing Company? 
= Ans. 14. General manager of the business. 
_ ~ X Q-15. Do you mean general manager of the manufacturing done 
iz by that company? 
Ans. 15. Manufacturing and selling the goods done by that com- 


ny. 
N 16. Do you do all the selling for that company? 
Ans. 16. I manage the selling interest of that company. 
43 X Q 17. You have offers in the employ of said company 
who sell the goods belonging to said company, have you not? 
Ans. 17. Yes, sir. ‘ 


* 


Ques. 8. When did it begin to manufacture and sell those heel 


ll 


goods of your company? 


6 
~~} — —— 
2 


Q 19. Do you know whether your travelling salesman have 
in the habit of selling goods of other firms while selling the 


wledge they have never sold any goods save 


X Q 20. Do you go with these travelling salesmen upon their 
ling trips? ; 

Ans. 20. No, sir. 

X Q 21. How do you know, then, that your salesmen do not sell 
goods except such as are made or sold by your company? 


Objected to as irrelevant in so far as it relates to any sales or acts of 
the persons referred to other than their acts in the capacity as agents 
for and in behalf of the defendant company. 


Ans. 21. To the best of my knowl and belief they have never 
sold any goods other than manufactured by us. 


j by complainant's counsel as not responsive, and ques- 


tion ; 

Santo digestion by defendant’s counsel. 

X Ques. 22. Same question. 
44 Same objection by defendant’s counsel. 

Ans. 22. Because they are employed to sell our line of goods ex- 
clusively. 

Obj — complainant's counsel as not responsive, and ques- 
tion 21 repeated. : 

X Q. 23. Same question. 

Same objection by defendant’s counsel. 

Ans. 23. I have answered that question to the best of my knowl- 
edge and belief. 


— — to by complainant’s counsel as not responsive, and ques- 
tion — N 


X Q. 24. Same question. 
Same objection by defendant's counsel. 


Ans. 24. Well, we do not handle any make of goods ex those 
manufactured by ourselves. * 


Odjectad to as not responsive, and question 21 repeated. 
X Q 25. Same question. : 
Same objection by defendant's counsel. 


Ans. 25. My previous answers are all the answer I have to make 
to that question. 


Objected to as not responsive. 
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X Q. 26. Do you — whether or not your travelling 
salesmen have billed and receipted for same in the name of 

r company, which goods were neither manufactured by or be- 
longed to the defendant company ? 


Objected to as irrelevant in so far as not limited to acts of the 
salesmen in behalf of and authorized by the defendant company. 


45 Ans. 26. I do not. 

X Q. 27. Sales of goods other than those manufactured or 
sold by the defendant company, by agents, clerks, or salesmen be- 
longing to said company could have been made in the name of said 
defendant company, the billed in the name of said company 
and recei by sai agent, clerk, or salesman, without your 
personal knowledge, could they not ? l 

Same objection. 
Ans. 27. They could not. 
X Q. 28. Why could they not? 


Same objection. 


Ans. 28. They are employed to sell goods manufactured sulely at 
the Jeffersonville factory, and they, the salesmen or agents, have no 
authority to receive or receipt for — 7 

X Q. 29. You say you do not go with your travelling salesmen 
when on their selling trips; how do you know, then, what your 
agents, clerks, or salesmen do, then, when you are away from them? 


Same objection. 


Ans. 29. As to the receiving of moneys, we have a system of checks, 
snbastneiilieg tenia, we taut tothe man’s honor. 


— — — complainant's counsel as not responsive, and ques- 
repeated. 


X Q. 30. Same question. 
Same objection by defendant’s counsel. 


46 Ans. 30. I can’t give any further reasons than I have al- 
ready stated as to what they do. 
X Q. 31. Have you ever been or acted as a travelling salesman ? 


Same objection. 

Ans. 31. Yes, sir; I have. 

X Q.32. You are therefore accustomed to many of the ways of 
travelling salesmen, are you not? 

Same objection. 


Ans. 32. Yes, sir. 

X Q 33. Then, with your experience asa travelling salesman and 
as superintendent of the defendant company, do you state that you 
know of every act that is done by your clerk or salesman during his 
absence from you, and especially as to the opportunity to sell, bill, 
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and receipt for goods sold by him under the name of the 
employing him which were neither manufactured by or belonged to 
his employer ? 
Ans. 33. Well, in my experience I have never known of a single 
instance where salesmen have sold and receipted for same 
— ——— goods were sold on account 
X Q 34. Will you state positively that you know of every act 
done by your clerks or salesmen when they are absent from you? 


Same objection. 
Ans. 34. In relation to our business I do. 
47 Complainant’s counsel objects to the answer, and the ques- 
repeated. 


tion is 
X Q 35. Same question. 
Same objection. 
Ans. 35. I do not. 


X Q 36. What was the nature of the contract under which you 
manufacture the Morton stiffeners ? 


Objected to as irrelevant and incompetent. 

Ans. 36. On royalties under his patent. 

X Q 37. What were the royalties? 

Objected to as irrelevant. 

The witness is instructed that he is at liberty todecline to answer 
above question. 

Ans. 37. I decline to answer the question. 

X Q 38. Was that contract in writing? 

Ans. 38. I decline to answer that question. 

X Q. 39. Where is that contract? 

Ans. 39. It is on file at our office at Jeffersonville, Indiana. 
1 When was that contract made and when does it bear 

te 

Same objection. 

Ans. 40. I don’t remember the exact date of it. There was one 
made in the fall of 1880 and the other October 22d, 1881. 

X Q 41. What became of the contract made in 18807? 

. Ans. 41. We have it on file at our office in Jeffersonville. 


48 X Q. 42. What was the nature of the contract referred to 
as made in the fall of 1880? 


Same objection and same instruction as above. 
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Ans. 42. I decline to answer the question. 
X Q. 43. For how long a time did the contract referred to as 
made in the fall of 1880 cover ? 


Same objection. 


Ans. 43. I decline to answer the question. 
X Q. 44. When did the contract referred to as made in the fall of 
1880 expire? 


Same objection. 


Ans. 44. It has not expired. 
XQ. 45. What did the defendant company do under the contract 
referred to as having been made in the fall of 1880? 


Same objection. 


Ans. 45. We manufactured and sold them. 

X Q. 46. When did the defendant company first commence to 
manufacture the Morton stiffeners ? 

Ans. 46. In the fall of 1880. 

X Q. 47. When did they commence to sell the Morton stiffeners ? 

Ans. 47. At the same time they commenced to manufacture 


em. 
— 2 48. To whom were the first lots of the Morton stiffener 
sold ? 


Same objection. 


Ans. 48. To sundry parties. 
X Q. 49. Give their names. 


Same objection. 


49 Ans. 49. I cannot give their names. 

X Q. 50. Is the defendant company the owner of the whole 
or any part of the patent issued to V. B. Morton for the stiffener re- 
ferred to by you? 


Same objection. 


Ans. 50. I decline to answer the question. 

X Q. 51. Can you give the name of every article which has been 
sold by the defendant in its business during the past four years while 
you have acted as its superintendent? 


Same objection. 

Ans. 61. From memory I cannot. 

X Q. 52. Have you seen and examined all of the — sold by 
the defendant company during the four years you have acted as 
superintendent ? 

Ans. 52. Yes, sir; I have. 

X Q. 53. What are your own hours of work for the company? 
— Regular schedule of ten hours a day, six days in the 

X Q. 54. What have been the average amount of sales per day 
made by your company ? | 


Ans. 54. I decline to answer the question. 
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. X Q 55. How many classes of goods and varieties of a class have 


— 

I 

been sold by your company during the past four years? 
* Ans. 55. Beveral handred — 

X Q. 56. Do you have a vacation during the year? 
Ans. 56. None, sir. 

X Q. 57. Never absent from your place of business? 
Aus. 57. Only for short intervals. 

X Q. 58. What is the longest time you were absent? 


50 Same objection. 


Ans. 58. I don’t remember. 
1 X Q. 59. Give the longest you do remember. 


rh Same objection. 
i Ans. 59. About a week. 


ness? 
Ans. 60. About a day once a month on an average. 


as the one from which were absent? 
from the Jeffersonville office. 


1880 ? 


Same objection. 
Ans. 62. I decline to answer the question. 


X Q. 60. How often would you be absent from your place of busi- 


X Q. 61. In your answers did you refer to your Cincinnati office 
Ans. 61. From the Jeffersonville office; the absences have been 


X Q. 62. How did you come to make a different contract with V. 
k. B. Morton October Sth, 1881, than you say you made in the fall of 


X Q. 63. Do you know the handwriting of Nelson Lyon, the com- 


plainant herein ? 


Ans. 63. Only from what letters we have received from him, if 


written by him. 
| X Q. 64. Have you ever seen him write? 
Aus. 64. I have not; no, sir. 


X Q. 65. Do you know whether or not the letter of July 29th, 
1881, now in evidence, and marked “ Def’t’s Exhibit Lyon Letter of 
July 29th, 1881,” is in the handwriting of Nelson Lyon, the com- 


plainant hereiu ? 
Ans. 65. As I never saw his handwriting, I do not. 


X Q. 66. Have you ever personally written the complainant, 
51 or the attorney of the complainant, William H. King, here 


present? 
Ans. 66. No, sir. 


X Q. 67. — — not any of the officers of the 
t 


company 
ant or said complainant's said a ? 

Ans. 67. If I remember correctly, have not. 

X Q 68. Do 

y writing 


other than yourself have written the complain- 


not remember of one of the officers of your com- 
= Nelson Lyon shortly after the commencement by 
im of the suit against your company in tho United States circuit 
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court for the southern district of Ohio— writing to Mr. L the 
complainant, that said defendant company had never used, 
or sold the so-called Morton stiffener? 

Ans. 68. I don’t remember that such a letter was written. 

X Q.69. Who swore to the answer to Mr. Lyon’s bill in the suit 
referred to in the last answer ? 

Ans. 69. I think I did. 

X Q. 70. Did you not swear in that answer that the deferdant 
company had never made, used, or sold any heel stiffener infring- 
ing said complainant's letter patent? 

Ans. 70. Yes, sir. 

X Q. 71. Did not the officers of your defendant company state to 
William H. King, the compainant’s counsel — — when he 

called at the place of business of the t company, in 
52 Cincinnati, in September, 1881, that the company had never 
made, used, or sold the Morton stiffener, and did —— 
to do so, until the suit brought by Mr. Nelson Lyon against G. T. 
Fisher and Co., of Detroit, had been determined and they could 
ascertain whether or not Mr. Lyon had a right to his invention ? 
Ans 71. To my knowledge, no such conversation ever took 
X Q. 72. How do you know such conversation never took ? 
— 72. I was never advised of any such conversation taking 
place. 

X Q. 73. Do you know whether or not V. B. Morton, after the 
commencement of said suit against the company in Ohio, wrote to 
Mr. Nelson Lyon, the complainant, asking him to purchase his let- 
ters patent for the price stated in said Morton’s letter to said Lyon, 
and stating further that no one was manufacturing, using, or selli 
heel stiffeners under his said letters patent or had ? 


Objected to as irrelevant. 


Ans. 73. I have no knowl of such letter being written. 
X Q. 74. Such a letter might have been written by Mr. Morton 
and you not know it? 
Ans. 74. Yes, sir. 
X Q. 75. Then, if the letters purporting to come from your com- 
pany and from Mr. Morton to Mr. Lyon, containing the state- 
53 ments referred to in the several questions in relation to such 
letters, and also the statement made by the officer of your 
company to complainant’s counsel, also referred to in question 71, 
— —5 and made, such letters and statements were false, were 
ey nat 


Objected to as irrelevant and incompetent. 


Aus 75.. False, to the best of my knowlege and belief. 
X Q. 76. Is it the custom of the officers of your company to make 
false statements, either in writing or orally, in respect to matters 
appertaining to the business of the company ? 
ns. 76. It is not. 
X Q. 77. But you are willing to state that they did write and 
state falsely in regard to the manufacture, sale, and use of the Mor- 
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ton stiffeners shortly after the commencement of the suit against 
them in the district of Ohio? 
Objected to as mi ing the testimony of the witnesses and 
as containing assumptions for which no foundation has been laid. 
Ans. 77. I have no knowledge of such a letter being written, and 
I decline to answer the balance of the question. 
Complainant’s counsel here gives notice that at the hearing herein 
he will move to strike out the whole of the testimony of this wit- 
ness because of his refusing to answer cross-questions of com- 
54 plainant's counsel. _ 
Sauk L H. PERIN. 


Defendant here offers in evidence certified <a 
swer, replication, and final decree in the suit of } Lyon ve. The 
Perin & Gaff Manufacturing Company, of the circuit court of the 
United States for the sou district of Ohio, wherein bill was 
filed October 5th, 1881, and certified copy of patent for heel stif- 
feners granted Vega B. Morton April , 1880, No. 226,771, and 
marks them, respectively. Defendant's Exhibits Bill, Answer, Rep- 
lication, and Final Decree in Ohio Suit, and Morton Patent.” 


Morton patent objected to as irrelevant and immaterial. 


Defendant’s counsel offers in evidence the certificate of William 
C. Howard, clerk of the United States circuit court fur the southern 
district of Ohio, in the suit of Nelson Lyon against Perin & Gaff 
Manufacturing Company, bearing date January 26th, 1884, and the 
same is marked Complainant’s Exhibit Clerk’s Certificate; to which 
defendant’s counsel objects as incompetent, and specially as not a 
certificate of any record of court or of anything else concerning 
which the clerk is authorized to certify, and as an endorser on the 
part of the clerk to testify without submitting to oath in the cause 

or to cross-examination, and without its appearing that he 
55 has personal knowledge of the facts, and as falsifying the 

records of the courts, and gives notice of motion ‘o strike the 
same from the record herein. 

Complainant’s counsel asks defendant’s counsel if he admits that 
the complainant, Lyon, was not in court or represented by counsel 
at the time of the granting of the final decree now in evidence in the 
suit brought against the Perin and Gaff Manufacturing Company 
in the United States circuit court for the southern district of Ohio. 

To which counsel for defendant replies that he believes it is true 
that from the time the answer in suid cause was filed complainant 
endeavored to avoid going to hearing therein; that believing the 
suit purely vexatious he addressed to complainant's counsel, on Jan- 
uary 19th, ~ — — — which — mailed, 
postage prepaid, and in a sealed envelope addressed to said attorney’s 
office, on or about the date it bears, to wit, January 19th, 1882. 
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JANUARY 19rn, 1882. 


Wm. H. King, Esq., attorney-at-law, 31 W. Pearl St., Albany, N. Y. 


Deak Sin: Our clients, the defendants in suits of Nelson Lyon vs. 
Perin and Gaff Man’f’g Co., and same against V. B. Morton, have 
referred us to a circular of your client, Nelson Lyon, dated January 

10th, 1882, which is being sent among the trade, threatening 
56 their patrons with suit for using the counter stiffeners manu- 

factured and sold by them. In view of these circulars and 
of the prejudice which they are intended to create, and in view of 
the fact that we cannot help regarding these suitsas —— simply 
to give your clients the benefit of such prejudice, we shall have to 
insist upon both the above-mentioned cases being tried immediately 
upon the termination of the time allowed under the rules for — 
of evidence. We give you this notice that you may be prepa 
accordingly. If you have such confidence in these suits that 
wish to bring them to trial we will not ask you to await the expira- 
tion of the time allowed by the rules, but will unite with you in 
having them set for hearing immediately, putting in our evidence 
upon a few days’ notice after yours is put in. 


Very truly, PARKINSON AxD PARKINSON. 


That it was mailed in an envelope having printed upon it a re- 
quest to return to the address of his firm if not delivered, and was 
never returned ; that at the second term of court thereafter, the cause 
having been regularly set on the docket, when it was called, com- 

lainant’s counsel not being present and not having, so far as he 
nows, intimated any desire to be present or to be heard, defendant's 
counsel insisted upon his right to be heard upon the issues 
57 presented by the pleadings, and was heard, and the cause to 
open under advisement by the circuit judge, who afterwards, 
without, so far as he is informed, hearing any argument or receiving 
any brief from complainant’scounsel or any one representing him, —, 
though he cannot state certainly that complainant was not heard 
either by brief or orally before the cause was decided. 

Complainant’s counsel states that he was neither present in court 
nor did he furnish a brief to the court or the judge thereof at the time 
specified by defendant's counsel above referred to, and that no proof 
or testimony was taken or filed in the said suit upon the part of either 
the complainant or defendant; that complainant’s counsel did re- 
quest — defendant’s counsel — an extension of time to put in his 
proof, but such request was denied. 


State or OHIO, 2 é 
Hamilton County, , 


I, Frank W. Burnham, a notary public within and for the county 
and State aforesaid and special examiner in the above-entitled cause, 
do hereby certify that on this — day of January, 1884, 
I caused to come before me Samuel H. Perin to testify in the above- 
mentioned cause; that William H. King, Esq., was present for com- 
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plainant and Robert H. Parkinson, Esq., for defendant; that 
58 said witness was by me first sworn to testify the truth, the 
whole truth, and nothing but the truth ; that his testimony 
was reduced to writing by myself in the presence of the witness 
and signed by witness in my presence; and I do further certify 
that I am not of counsel nor related to the witness nor otherwise in- 
terested in the event of this suit. 
Ia witness whereof I have hereunto set my hand and seal this 
twenty-eighth day of January, 1884. 
[SEAL. ] FRANK W. BURNHAM, 
Notary Public as Aforesaid and Special Examiner. 


DEFENDANTS Exnmrr LETrerR oF JuNE 297TH, 1881. F. W. Burn- 
ham, Special Examiner. 


ALBany, N. V., July 29th, 1881. 


Mess. Perin and Gaff, M’f’g Co., Jeffersonville, Ind. 
GENTLEMEN: I am this day informed that you are manufacturin 

a counter support for V. B. Morton, of Ceralvo, Ky. I have noti 

your firm at Cincinnati, O., that it is an infringement on my patents, 

and that I should hold you responsible for any and all damages I 

shall sustain by them being manufactured and sold. I enclose a 

circular showing you that I have brought suits and my patents 

have been sustained in the U.S.C. court. I have spent a great 
many thousand dollars to introduce the stiffeners. 

59 If I do not hear from you promptly I shall authorize my 
attorney to commence suit against you at once. 


Most respectfully yours, NELSON LYON. 
In the United States Circuit Court, Southern District of Ohio. In 
Equity. 
Nxrsox Lyon, Complainant, 
v8. en 
PERIN AND GAFF MANUFACTURING Company, Defendants. 


To the honorable the judges of the United States circuit court, 
southern district of Ohio: 


The complainant, Nelson Lyon, a citizen of the United States and 
resident of the city and county of Albany and State of New York, 
in and by this his bill of complaint complains of the Perin and Gaff 
Manufacturing Company, located and doing business at Cincinnati, 
in the district and State of Ohio, and respectfully shows, states, and 
sets forth— 

Ist. That he is informed and believes that said defendants at the 
several times hereinafter mentioned were and they still are a cor- 
poration organized under the laws of the State of Ohio and located 
and doing iness under their corporate name and style of Perin 

Gaff Manufacturing Company in said city of Cincinnati. 
60 2d. That heretofore and before the ninth day of July, 1872, 
one Joseph Barsaloux became and was the original and first 
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inventor of an improvement.in metallic stiffeners for boot and shoe 
heels, and thereupon he, said Barsaloux, together with Jeremiah S. 
James and this complainant, applied unto the Commissioner of 
Patents of the United States for letters patent therefor in manner 
and form as by statute required; that thereafter due proceedings 
_ were had on said application and letters patent of the United States, 
duly signed and sealed, were issued thereon and delivered to said 
Barsaloux, James, and this complainant, bearing date said ninth 
day of July, 1872, numbered 128,843, thereby granting to said Bar- 
saloux, James, and this complainant and their heirs, executors, ad- 
ministrators, and assigns, for the term of seventeen years thereafter, 
the full and exclusive right and liberty of constructing, using, and 


vending to others to be used, the said invention in the specification , 


annexed to and forming part of said letters patent. 

That prior to the issuing of said letters patent, to wit, on or about 
the o5th day of June, 1872, the said J h Barsaloux, by an in- 
strument in writing bearing date on said last-mentioned date, duly 
made, executed, and delivered by said Barsaloux, assigned, trans- 
ferred, and set over unto said Jeremiah S. James and this complain- 
ant all his right, title, and interest in and to said improvement in 

“ metallic stiffeners for boot and shoe heels,” for which after- 
61 warqds letters patent were granted as aforesaid to said Barsa- 

loux, James, and Lyon, which assignment was duly recorded 
in the Patent Office uf the United States in liber Q 15, at page 259, 
of transfers of patents, as by said assignment or a duly certified 
copy there in court to be produced, if required, will more fully and 
at large appear. 

That subsequently thereto and on or about the third day of April, 
1873, by an instrument in writing bearing date on said last-men- 
tioned day duly made, executed, and delivered by said Barsaloux, 
said Barsaloux assigned, transferred, and set over unto said com- 

lainant all his right, title, and interest of, in, and to the agreement 

r royalty upon the manufacture of all stiffeners under said letters 
patent or otherwise and in and to said patent, which instrument 
was recorded in said Patent Office, in liber V 18, at page 62, of trans- 
fers of patents, on the 7th day of December, 1874. 

That subsequently, and on or about December 6th, 1875, by an 
instrument in writing duly made, executed, and delivered by said 
Barsaloux to said James and this complainant, said Barsaloux, in 
order to carry out fully his said assignment, duly authorized and 
requested the Commissioner of Patents to issue letters patent for said 
improvement to said James and Lyon, which instrument bears date 
on said 6th day of December, 1875, and is recorded in said Patent 

Office, in liber C 20, at page 279, on March 6th, 1876. 
62 That subsequently, on or about May 18th, 1877, by an in- 

strument in writing duly made, executed, and delivered b 
said Jeremiah S. James to this complainant, said James sold, assi , 
transferred, and set over unto this complainant all his right, title, 
and interest “in and to said invention and the patent issued there- 
for,and in and to all reissues or extensions thereof that may in 
future be had,” which instrument bears date cn said May 18th, 
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1877, and is recorded in said Patent Office, in liber V 21, at page 

203, of transfers of patents, as by all of said assignments and instru- 

ments or duly certified copies thereof in court to be produced, if re- 

quired, will more fully and at large appear. 

3d. That by reason of a mistake having been made in the petition 
for the granting of letters patent for said improvement, whereby, in 
and by said petition, it was made to appear that said Barsaloux, 
James, and Lyon were severally and jointly the inventors of said 
improvement, whereas in fact the said Barsaloux was the true and 
only inventor and the said James and Lyon were merely the as- 
signees of the whole interest in said invention and said letters patent, 
an application for a new patent was made to the Commissioner of 
Patents for said improvement, which application having been denied 
a petition was presented to the Congress of the United States for the 

relief of the said James and Lyon. 

63 That such ings were subsequently had upon said 
petition; that the said Congress of the United States duly 
an act, entitled “An act for the relief of Nelson Lyon and 

eremiah S. James,” authorizing and directing the Commissioner of 

Patents to correct the patent dated the ninth day of July, 1872, 

number 128,843, and “erroneously granted to Joseph Barsaloux, 

Jeremiah S. James, and Nelson Lyon, as joint inventors for an in- 

vention which was in fact made by said Barsaloux as sole inventor, 

and of which at the time of the issue of the said patent said James 
and Lyon were assi of the entire and exclusive right, title, and 
interest; that said act further set forth, “The correction shall be 
made upon the face of the patent or a certified copy thereof and by 
proper certificate thereof appended and when corrected the 

— or a = the — 7 is to Jeremiah 8. — = on 

on jointly, their heirs and assigns, as assignees of sai 

Barsaloux,” and that “the said patent, when corrected as herein 

authorized, shall be as and valid as if it had been originally 

ted and issued in such corrected form. 

That “ it shall run for the term of seventeen years from and after 
the date of the 9th day of July, 1872. 

That “the date of such correction, which date — with a reference to 
this act, shall be entered * the face of the patent as stated in 
such —s and shall noted in the records of the Patent 

ce.” 

64 4th. That said act was duly — by the President of 
the United States on the first day of April, 1880; that this 

complainant prays leave to refer to said act and to produce a duly 

certified copy thereof in court if required. 

5th. That subsequently to the passage and approval of said act as 
aforesaid, to wit, on or about the 7th day of April, 1880, the then 
acting Commissioner of Patents of the United States corrected the 
said [otters patent, dated July 9th, 1872, and numbered 128,843, upon 
the face of a certified copy thereof (the original patent having been 
lost), and by a proper certificate thereof a thereto, so that as 
corrected the said patent shows that the grant is to the said Jeremiah 


S. James and Nelson Lyon jointly, their heirs and assigns, as assignees 


—— 1 


— — ee —2— — — 
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of said Joseph Barsaloux; that on or about said last-mentioned date 
said acting Commissioner also caused the said correction to be noted 
in the records of the Patent Office; that said acting Commissioner 
also appended to said certified copy of said letters patent his certifi- 
cate, bearing date on said April 7th, 1880, showing said correction, 
and that he had caused the correction to be noted in said records of 
said Patent Office, and also a reference to said act, and also a state- 
ment of the corrections so made by him, as by said certificate or a 
certified copy thereof, reference being thereunto had, will more fully 

appear; and this complainant prays leave to produce in court, 
65 if required, the certified copy of said letters patent as corrected, 

with the certificate of said acting Commissioner appended 
thereto or a certified copy thereof. 


6th. That after the passage of said act and the correction of said 


letters patent as aforesaid, and before the eleventh day of May, 1880, 
this complainant, for good and lawful cause and in compliance with 
the statutes in such case enacted, surrendered the said letters patent 
unto the Commissioner of Patents, and petitioned for a reissue therof 
on an amended specification and claims. 

That thereafter due proceedings were had on said application, and 
a new patent for the same invention and in accordance with a cor- 
rected specification was, on the said eleventh day of May, 1880. dul 
signed, sealed, issued, and delivered unto the complainant, dated, 
as aforesaid, the said 11th day of May, 1880, and numbered 9198, 
as in and by said reissued letters patent in court to be produced, or 
a certified copy thereof, will more fully appear. 

7th. That — orator, the said Nelson Lyon, has since the allow- 
ance of said letters patent been exclusively pepe of the same 
and of the invention thereby secured, and by himself and his 
licensees he has put the same in practice and has made and sold 
large quantities of metallic stiffeners for boot and shoe heels, con- 
structed according to the invention described in said reissued letters 

patent, and his exclusive rights thereby secured have been 

66 generally respected and acquiesced in by the public. 

That your orator is able and desirous to supply all reason- 
able demand of the public for improved metallic stiffeners for boot 
and shoe heels, constructed in accordance with said reissued patent. 

That vour orator has requested the defendants not to infringe his 
said exclusive rights secured as aforesaid, buat they refuse to desist. 

That your orator is informed and believes and therefore charges 
that said Perin and Gaff Manufacturing Company, since the date of 
said reissued letters patent, at said city of Cincinnati, in the State 
and southern district of Ohio, and elsewhere, have made, used, and 
sold great quantities of metallic stiffeners for boot and shoe heels 
made, arranged, constructed, and combined according to the princi- 
ples, construction, arrangement, and combination set forth, described, 
and claimed in said reissued letters patent, without license or per- 
mission of your orator, and contrary to and in infringement of his 
exclusive rights; and your orator fears that they will continue aaid 
infringement to the great and i — of your orator in 
the sum, as your orator believes, of ten dollars. 


0 
in ae 
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may be enjoined fom the practic of ud infringement pendiog 
may be enjoi e i said infri t ing 
this suit, may be perpetually enjoined from said infri t, may 

account to your orator for the gains and ts made by 
67 them from his manufacture, use, and sale of metallic stiffen- 

ers for boot and shoe heels in infringement of said reissued 
] patent and your orator’s rights thereunder, and that the dam- 
ages ined by your orator in the premises may be assessed, as by 
the statute provided, in at least the amount of ten thousand dollars, 
and for other relief: 

May it please vour honors to — unto your orator— 

Ist. A writ of injunction conformable to the prayer of this bill 

until further order of the court. 

“a A writ of perpetual injunction according to the prayer of this 
ill. 

Each in due and usual ſorm and under usual penalties, and each 
directed to the said Perin and Gaff Manufacturing Company and 
their ts, attorneys, clerks, servants, and employees. 

3d. A writ of subpoena, in due and usual form and under usual 
penalties, directed to said Perin and Gaff Manufacturing Company. 

And such further relief as your honors may deem meet. 

And your orator will ever pray, &c. 

NELSON LYON. 


WM. H. KING, 
Solicitor for & of Counsel with Complainant. 


Office and post-office address: No. 31 North Pearl St., Albany, N. Y. 


68 Urra Srates or AMERICA, N 
City and County of Albany, State of New York, { *: 


Nelson Lyon, being em, says: I am the complainant in 
read t 


this action; I have foregoing bill of complaint and know 
the contents thereof, and that the same are true to my own knowl- 
edge, except as to the matters therein stated to be alleged u in- 
formation and belief, and as to those matters I believe it to be true. 
NELSON LYON. 


Sworn to before me this 31st day of Au 1881. 
[sEAL.] EDWARD W. RANKIN, 
Notary Public, Allen Co., New York. 


SouTHEEN District oF Ono, 88: 


A true and correct copy of the original on file in this office. 


Attest : 
Lszal.] WM. C. HOWARD, 


Clerk U & Gr. Cr, & D. O. 
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DEFENDANTS Exnrsit BILL. rx Onio Surr. Frank W. Burnham, 
Special Examiner. 


69 In the Circuit Court of the United States for the Southern 
District of Ohio. In Equity. 


Netson Lyon 
v8. 3180. 
THe PerRIn AND GAFF MANUFACTURING CoMPANY. 


The answer of The Perin and Gaff Manufacturing Company, de- 
fendant, to the bill of complaint of Nelson Lyon herein. 


This defendant, reserving to itself all right of exception and ob- 
— to said bill of — for answer thereunto, says as ſol- 
ows: 
Ist. It denies that Josepb Barsaloux was the original and first in- 
ventor of an improvement in metallic stiffeners for boot and shoe 
heels described in the leters patent recited in said bill of complaint. 
It denies that said improvement had not been known or used re 
the alleged invention thereof by said Barsaloux ; denies that it had 
not been in public use oron sale with his consent or allowance more 
than two years before the application for a patent therefor, and 
denies that any exclusive right in, under, or relating to said alleged 
invention was secured to said Barsaloux, James, and the complai 
ant herein, as set forth in the bill of complaint. Itis not sufficiently 
informed whether letters patent of the United States, recited in the 
bill were in due form of law issued to said Barsaloux, James, and 
the complainant herein, as set forth in the bill of complaint, 
70 and therefore denies the same. 
2d. It has no knowledge of the several assignments recited 
in said bill of complaint, and therefore requires proof of each and 
all of them. It denies that by reason of any of said assignments said 
letters patent, either original or reissued, or any right of action or 
claim of any nature me or is vested in the complainant 
herein. 
3d. As to whether a mistake was made in the petition for the 
granting of the said — — letters patent set forth in the bill, whereby 
it was made to appear that Barsaloux, James, and the complainant 
herein were severally and — the inventors of said alleged im- 
provement, or whether said James and the complainant herein were 
the assignees of the whole or of any interest of said Barsaloux in 
said alleged invention; or whether an application for a new patent 
was made to the Commissioner of Patents for said alleged improve- 
ment to remedy such mistake, or whether the same was denied, or 
whether a petition was presented to the Congress of the United 
States for the alieged relief of the said James and the complainant 
herein and an act was passed by of the United States, ap- 
proved by the President of the United States, authorizing and 


directing the Commissioner of Patents to correct the alleged mistake 


in said patent, or whether in accordance with said alleged 
71 et of Congress the acting Commissioners of Patents did cor- 
rect the said alleged mistake on a certified copy of said al- 


„ 


— 
* 


proved metallic 
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leged letters patent and on the records of the Patent Office, as set 
forth in the bill, it has no specific information, and leaves the com- 
— make such proof thereof as he may be able, denying, 
wever, that it is affected a? 
4th. It admits that the original letters patent recited in said bill 
of complaint were i tive, but says that this was due to the absence 
of patentable invention and not to any defect in the specification 
theredf which had arisen through inadvertence, accident, or mistake. 
It denies that the surrender thereof was lawfully made or the reissue 
thereof lawfully granted ; denies that the reissue thereof was for the 
same invention as the original, and denies that by it was —— 
secured any right or — under or relating to said alleged im- 
provement or invention. 
— It — that said — — nt is or — — 
of any exclusive right or making, using, or vendi i im- 
stiffeners for heels of boots — —— in 
said reissued letters patent, and denies that he has been injured or 
disturbed in any right or in any way prejudiced by any act of the 
defendant. 


6th. It denies that it has at any time violated any right of the 
complainant ; denies that it has made, used, or sold or is mak- 
72 ing, using, or selling any invention embraced in said patent 


or any invention patented as al in said bill of complaint; 
denies that any injurv has resulted to complainant or any gai 
or profit accrued to this defendant which belongs — 


ant and which he has been ented from deriving by any wrong- 
ful act of this defendant. 2 ec 

7th. It denies that the said alleged improvement described and 
claimed in said reissued letters t involves patentable invention. 
id rei letters patent were not granted for 
invention as the said original or to correct any 
error, inadvertence, accident, or mistake, but, on the contrary, were 
— —— lied ſor and obtained ſor another and 
i t alleged invention that for which said origi 
applied for and ted as intended to be applied for a 
by said Barsaloux until long after grant 
of said original letters patent, and that said reissued letters patent 
are broader than the original and broader than the invention for 
which said original was granted, and are for all the aforesaid reasons 
th, ‘That said the 

. Tt j improvements were, prior to in- 
r x, —— fol- 


lowi : 


heels of boots and 


patent of the United States No. 76262, granted Albert H. 
Southwick March 31, 1868, for improved heel protector. 
All of which things this defendant is ready to maintain and prove 
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as this honorable court shall direct, and prays to be hence dismissed 


with its costs in this behalf sustained. 
PERIN AND GAFF MFG CO. 


FRANK L. PERIN, Fest. 


STARER anp HARRISON, 
PARKINSON axp PARKINSON, 
Sof'rs & Counsel for Def l. 


Srate: or INDIANA, 2. 
County of Clarke, 


Frank L. Perin, being duly sworn, deposes and says that he is the 
president of Perin and Gaff Manufacturing Company, defendant in 
the above answer subscribed by him; that he read the same 
and knows the contents thereof, and the same is true of his own 
knowledge, except as to the matters therein stated on information . 

and belief, and as to those matters he verily believes them to 


FRANK L. PERIN. 


me, a notary public in and for 
ber, 1881. = 
seal this 6th day of December, 


HENRY A. BURTT, 
Notary 


— . iti 
ttest : 
(szat.] WM. C. HOWARD, 
Clerk U & Cer. CM, & D. O. 


DeFENDANT'’s Exnmrr Answer momo Surr. Frrok W. Burnham, 
In the Circuit Court of the United States for the Southern District 
of Ohio. In Equity. 


— Lyon 
3180. 
Tue Pan Ann Garr MANUFACTURING ee? 


75 The replication of the above-named com t to the an- 
swer of The Perin and Gaff —— Company, 
Thi repli d himeelf, 
is repliant, saving and reserving to now at all times 
-hereafter, all and all manner of benefit and advan — — Sen of the 
which may be had or taken to the manifold i 
said answer, for replication thereunto says that he will aver, main- 


tain, and prove his bill of complaint to be true, certain, and sufficient 
6—＋—— lane aa ene eee aoe 
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defendant is uncertain, untrue, and insufficient to be replied unto 
by repliant, without this, that any other matter or thing whatsoever 
in the said answer contained material or effectual in the law to be 
replied unto and not herein and hereby well and safficien ay — 
unto, confessed and avoided, traversed or denied, is true; all which 
matters and things this repliant is and will be ready to aver, main- 
tain, and prove as this honorable court shall direct, and humbly 
prays as in and by his said bill he has — praye 

. KING, 
Solicitor for Complainant. ~ 


Office and P. O. address: No. 31 North Pearl St., Albany, N. Y. 


Sovuruern District or On10, ss: 


A true and correct copy of the original on file in this office. 


76 Attest : 
[DAL] WM. C. HOWARD, 


CTE U.S. Gr. Cn, & D. O. 


[Endorsed:] Deſendant's exhibit. Replication in Ohio suit. 
Frank W. Burnham, special examiner. 


Tae Unirep Srartes or AMERICA, } 5 
Western Division of the Southern District of Ohio, : 

Ata stated term of the circuit court of the western division of the 
southern district of Ohio, in the sixth judicial circuit of the United 
States of America, begun and had in the court-rooms at the city of 
Cincinnati, Ohio, in said district, on the first Tuesday of April, beit 
—— andl: —— — 2 a Lord one thou 

ight hu and eighty-two, an ndependence of 
United States of America the one hundred and sixth. 
Present: The Hon. John Baxter, circuit judge, and Hon. Philip 


B. Swing, — 

On Thursday, fourth day of March, 1882, among the proceed _ 

ings had were the following, to wit : 
Netsox Lyon 


\ san In Equity. 


vs. 
(Tae Pm axp Garr MaxvuFracturine Co. 


7 equities are with the defendant; that the bill of complaint be dis- 
missed, and that defendant recover its costs, to be taxed. 


Tse Uxrrep Srates or AMERICA, ee: 
Weatera Division of the Southern District of Ohio, | ~~ 
I, William C. Howard, clerk of the circuit court of the United 
certify that foregoing decree is truly taken correctly cop 
from the journal of said court. x 
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In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at the city of Cincinnati, this fourth day of 
May, 1882. 

[sEaL. } WM. C. HOWARD, Clerk, 
By ROBT C. GEORGE, Deputy. 


[Endorsed :] Defendant’s exhibit. Final decree in Ohio suit. 
Frank W. Burnhan, special examiner. 


78 Inthe Circuit Court of the United States for the Southern 
District of Ohio. In Equity. 


NeEtson Lyon 
v8. 3180. 
PEeRIN AND Garr M' Co. 


I, William C. Howard, clerk of the circuit court of the United 
States for the southern district of Ohio, do hereby certify that no 
proof or testimony was filed in above cause in my office for either 
the complainant or the defendant; and I further certify that at the 
time of the granting of the decree herein, May 4th, 1882, the com- 
ainant did not appear, nor was he represented by counsel, and that 
said decree dismissing the complainant's bill was granted on the de- 
fault of complainant. 

In testimony whereof I have hereunto set my hand and affixed 
he seal of said court, at Cincinnati, this 26th day of January, 1884, 
and in the 108th year of the Independence of the United States of 

America. 

Attest: 

[seaL. ] WM. C. HOWARD, 
Clerk L. S. Cir. Cn, & D. O. 


[Endorsed :] U. S. C. C., dist. Indiana. 7647. Lyon vs. Perin & 


Gaff Mf'g Co. Complainant's exhibit. Clerk's certificate. Frank 
W arnham, special examiner. 


479 DEFENDANTS Exnuipit Morton Patent. Frank W. Burn- 
ham, Special Examiner. 


* U. S. C. C., Dist. Ind. 
Lyon 


i 
} v8. bree 
) PERIN AND GaFF M’r’G Co. 


DEPARTMENT OF THE INTERIOR, 
Ustrep States Patent OFFICE. 
po all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the records 

of this office of the letters patent granted Vega B Morton April 20, 

&§S80, No. 226,771, for improvement in counter or heel stiffeners for 
ots and shoes. 
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In testimony whereof I, V. D. Stockbridge, Act. Commissioner of 
Patents, have caused the seal of the Patent Office to be affixed this 
thirtieth day of January, in the year of our Lord one thousand eight 
hundred and eighty-two, and of the Independence of the United 
States me one hundred and sixth. 

Dsxal.] V. D. STOCKBRIDGE, 
Acting Commissioner. 
80 No. 226,771. 
The United States of America to all to whom these presents shall 


come : 

Whereas Vega B. Morton, of Ceralvo, Kentucky, has presented to 
the Commissioner of Patents a petition praying for the grant of let- 
ters patent for an alleged new and useful improvement in counter 
or heel stiffeners for boots and shoes, a description of which inven- 
tion is contained in the specification of which a copy is hereto an- 
nexed and made a part hereof, and has complied with the various 
requirements of law in such cases made and provided ; and whereas 
upon due examination made the claimant is adjudged to be justly 
entitled to a patent under the law: 

Now, therefore, these letters patent are to grant unto the said Vega 
B. Morton, his heirs or assigns, for the term of seventeen years from 
the <wentieth day of April, one thousand eight hundred and eighty, 
the exclusive mght to make, use, and vend the said invention 
throughout the United States and the Territories thereof. 

In testimony whereof I have hereunto set my hand and caused 
the seal of the Patent Office to be affixed, at the city of Washington, 
this twentieth day of April, in the year of our Lord one thousand 

eight hundred and eighty, and of the Independence of the 
81 Vnited States of America the one hundred and fourth. 
[szat.] A. BELL, 


Acting Secretary of the Interior. 
Countersigned : 
H. E. PAINE, | 
isi of Patents. 


(Here follows diagram marked p. 82.) 


Urra Srates Patent OrFIice. 
Veca B. Morton, of Ceralvo, Kentucky. 


Counter or Heel Stiffener for Boots and Shoes. 


Specification forming of letters patent No. 226771, dated April 
8 20th, 1880. Replication filed January 31st, 1880. : 


To all whom it may concern : 


Be it known that I, Vega Berry Morton, of Ceralvo, in the county 
of Ohio and State of Kentacky, have invented certain new and 
useful improvements in counter and heel braces or stiffeners for 


4 ° 
J 
> 
» 
2 
5 ° 
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boots and shoes, and I do hereby declare that the following is a full, 
clear, and exact description of the invention, which will enable 
others skilled in the art to which it appertains to make and use the 
same, reference being had to the accompanying drawings, which 
form a part of this specification, and in which figure 1 is a side ele- 
vation of a shoe provided with my improvement. Fig. 2 is a rear 
elevation of the same. Fig. 3 is a perspective view of the brace or 
stiffener detached, and Fig. 4 is a plan of the flat blank for forming 
the brace or stiffener. 

g Similar letters of reference indicate corresponding parts in all the. 

gures. 

This invention relates to devices for stiffening the heels and 

counters of boots and shoes and preventing them from running 
over, and it consists in the construction of a sheet- metal brace 
84 which is attached to the outside of the heel and quarters, 
substantially as hereinafter more fully set forth. 

In the — A is the shoe or boot, and B is the brace, which 
is preferably cut by suitably constructed dies from a bar or plate of 
sheet metal and pressed or struck up to fit the curve of the heel. 
This brace is rounded at the top and sides, where it has a series of 
three or more countersunk holes or perforations, a a a, and is pro- 
vided with three downward-projecting figures —— by 50 5), 
each of which has a countersunk perforation, C. The metal in these 
fingers should be thicker than in the body of the brace, hence I 
prefer to cut or stamp this from a bar or plate that is thicker at one 
edge than at the other, or it may be cast, in a suitably constructed 
mold, from malleable iron, brass, copper, or any other suitable 
metal, and painted or japanned afterward, to avoid its being too 
conspicuous when attached upon a boot or shoe. 

This brace is secured upon the shoe in the manner clearly shown 
in Figs. 1 and 2 of the drawings, viz., by rivets or screws inse 
through the countersunk perforations, a c, when it will effectually 
—— this from running over on the sides or setting back at the 

eel. It is intended to be used chiefly on cheap or coarse goods in- 
tended for rough wear, where stre and durability are of more 
importance than neatness and elegance of appearance, but it 
85 5 — that its use is not limited to any particular kind or 
ass 0 

Having thus described my invention I claim and desire to secure 
by letters patent of the United States— 

The metallic concavo-convex heel stiffener B, cut in the form 
shown, and adapted to entirely surround the heel of a boot or shoe 
upon the outside of the upper, and provided with attaching fingers 
b 5 ö, for attachment to the heel, all substantially as set forth. 

In testimony that I claim the foregoing as my own I have here- 
unto affixed my signature in presence of two witnesses. 
VEGA BERRY MORTON. 


Witnesses: 


GEORGE M. ROWE. 
JAS. GARRETT. 


erty, — * 
eS 
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86 Urra Sratzs or America, t * 
District of Indiana, l . 

I, Noble C. Butler, clerk of the circuit court of the United States 
for the district of Indiana, do hereby certify that the above and 
foregoing is a full, true, and complete transcript of the record in 
the cause of Nelson Lyon vs. The Perin and Gaff Manufacturing 
—— eed as fully as the same appears of record and on file in my 


ce. 
Witness my hand and the seal of said court, at Indianapolis, in 
said district, this 4th day of December, A. D. 1884. 
[Seal Circuit Court of the United States, District of Indiana.] 
NOBLE C. BUTLER, Clerk. 


Endorsed on cover: Indiana C. C. U. S. No. 201. Nelson Lyon, 
appellant, vs. The Perin and Gaff Manufacturing Company. Fi 
January 15, 1885. 
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SUPREME CouRT 


* 
1 OF THE 


UNITED STATES. 


Nelsen Lyon, 
Appellant, No. 201. 
— October ‘Term, 
The Perin and Gaff Manufacturing 1887. 
Company- 


Appeal from the Circuit Court of the United 
States for the District of indiana. 


This is an appeal from the judgment of the Cir- 
cuit Court of the United States for the District «f 
Indiana, dated June 25th, a. D. 1884, overruling 
exceptions of the complainant to, and confirming — 
the report of, a Master; adjudging the plea of defend- 
ant well taken in law, and sustained by the prvofs ; 
and dismissing the bill of complaint with costs 
against the complainant. 

The action was brought for an injanction and 
damages for an infringement of re-issned letters 
patent No. 9,198, dated May 11th, 1880, owned by 
complainant, for an improvement in“ metallic stiff- . 
eners for boot and shoe heels.”’ 

The bill of complaint, after the usual recitals 
necessary in a suit of this character, sets forth the 
commencement of an action on said letters patent 
against Guyon T. Fisher ef al. in the U. S. Circuit 
Court, Eastern District of Michigan, on May 22nd, 
1880; that after a trial on the merits and argument, 
the defendants having set up the same facts for a 
defence as those set up by the defendants herein in 
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the prior suit hereinafter referred to, the Court decided 
in favor of the complainant herein, granted a per- 
petual injunction, and awarded damages. (See page 
5; of the Transcript of Record.) 

That before the commencement of this action, to 
wit. in September, 1881, complainant having been 
informed and believing that the defendant herein 
was manufacturing a metallic stiffener for boot 
and shoe heels.“ which infringed said re-issued 
letters patent, filed his bill in equity against said 
defendants in the U. S. Circuit Court, Southern 
District of Ohio, to restrain said defendants from 
further infringement. That the company appeared 
therein and answered, setting forth, among others, 
the same defenses as were interposed in the Fisher 
suit above mentioned, to which answer complainant 
filed his replication. 

That the statutory time to take testimony having 
expired, and an extension thereof not having been 
granted, and the complainant not having been able 
to get the proof of said company manufacturing 
and selling the infringing device in time, no proofs 
of any of the facts, matters or things alleged either 
in the bill of complaint or in the answer was offered 
or taken, and upon the call of the case before the 
court, counsel for complainant not appearing, a 
decree was entered dismissing the bill by default. 

That none of the issnes were tried, and no decision 
rendered on the merits thereof, the suit having been 
dismissed merely for want of prosecution and upon 
default. (See page 6 of said Transcript.) 

The defendants interpose a plea that the prior 
adjudication and decree of the suit mentioned in said 
plea (which is the same suit set forth in said bill of 
complaint), is a bar to the present suit. (See page 9 
of said Transcript.) 

The cause coming on to be heard on the plea of the 
defendants to the complainant’s bill of complaint, 
and being argued by the complainant’s solicitor, the 
court, upon consideration thereof, found the said 
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plea to be good and sufficient, and the complainant, with 
leave of the court, filed his replication to said plea. 
(See page 10 of said Transcript.) 

The cause, being at issue, was referred to a Master in 
chancery to take testimony concerning the matters in con- 
troversy therein, and to return the same into court with 
his conclusions of law thereon. 

Testimony was taken, and the Master made and filed his 
report, in and by which said Master concluded, as a mat- 
ter of law, that the decree mentioned in said plea stands as 
an absolute adjudication of the rights of the parties upon 
the merits, and reports and finds that the averments of the 
plea are sustained by the evidence. (See p. 13 of records.) 

The complainant then filed his exceptions to said report 
of said Master (see page 13 of said Transcript), which excep- 
tions were duly argued before the said court, whereupon 
said court ordered that the exceptions be overruled and the 
Master’s report confirmed; decreed that the defendant’s 
plea was well taken in law and sustained by the proofs, and 
dismissed the bill of complaint. (See p. 15 of Transcript.) 

From said judgment this appeal is taken. 

The complainant claims that the Master erred in the 
several particulars set forth in the exceptions taken to 
the Master’s report (page 13 of Transcript), and more par- 
ticularly hereinafter set forth under each point, and that 
the court erred in overruling the exceptions taken to the 
Master’s report, confirming said report, decreeing defend- 
ant’s plea well taken in law and sustained by the proofs, 
and in dimissing the bill of complaint. 


POINTS. 
<. 

It did not appear by the testimony taken before said 
Master that a judgment was duly entered, signed 
enrolled, in an action brought in the U. S. Circuit Court 
for the Southern District of Ohio, wherein Nelson Lyon 
was complainant, and said The Perin and Gaff Manu- 
facturing Company was defendant, and that said judg- 
ment still remains in full force. 

The decree in the Ohio suit is found upon page 35 of the 
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Transcript. Below it is the certificate of the clerk of the 
court, in the following words, to wit: “I, William C. 
Howard, clerk of the Circuit Court of the United States 
within and for the division and district aforesaid, do here- 
by certify that the foregoing DECREE is truly taken and 
correctly copied from the journal of said court. As will 
appear by said certificate, the paper to which such certifi- 
cate was attached was only a decree. The clerk does 
not state that a judgment was entered on such decree, or 
that any judgment was entered, and further, he does 
not state that either said decree, or any judgment 
thereon, remains in full force and effect. 

There is no evidence in the case as toany judgment. 
There is no evidence that the judgment remains in full 
Force, or was in force at the time of the filing of the 
plea by the defendants. 

The certificate is deficient in not stating, if true. all the 
other necessary particulars. 

A former verdict or dismissal on a bill filed for an in- 
junction to restrain the use of a patent is not a bar to a 
subsequent suit, unless a judgment was rendered on 
such verdict against the plaintiff, or the dismissal was 
on the merits. 


Allen v. Blunt (2 Robb, 288), S. C.; 8 
Story, 742, Term, 1845. 


In the course of the trial of the above case the counsel 
for the defendant, in support of their defense, offered in 
evidence the record of a court of the United States, for 
the district of New York, in which the court had directed 
an issue upon the same points which were now in contro- 
versy. and the jury found a verdict upon these points in 
favor of thedefendant. But it further appeared upon the 
record that no further proceedings were had upon the ver- 
dict, and no hearing was had upon the merits of the case 
by the court; but the plaintiff, by the leave of the court, 
was allowed to dismiss his own bill without any final 
hearing thereon. 

Curtis & Choate, for the plaintiff, contended that, under 
these circumstances, the record was not admissible as 
evidence. | 
Gray & Dexter, for the defendants, contended that 
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it was, being a verdict upon the very points now in 
controversy. 


Story, J.: . My opinion is that the record is not ad- 


missible as evidence. No hearing was ever had by 


the court subsequently to the verdict, and no decree 
rendered upon the merits of the case. 

A verdict upon an issue ordered by a Court of 
Equity is, in no just sense, final upon the facts it 
finds, or binding upon the judgment of the court. 

The court may, at pleasure, set it aside, grant a 
new trial, or, disregarding it, may proceed to hear 
the cause and decide in contradiction to the verdict; 
or it may adopt the verdict sub modo, and give it a 
limited effect only. 

But it can never be known what effect is given to 
the verdict, or whether any is given to it, until the 
subsequent hearing upon the merits, and a decree 
rendered thereon by the court. Under such circum- 
stances it is plain to me that this verdict is not ad- 
missible in evidence, for it has not been sanctioned 
or established by the court, and without such sanc-. 
tion itis no proof of any fact, but that it was actual- 
ly rendered in the case, and not proof of the facts 
found thereby. Indeed, I entertain great doubts 
whether a verdict rendered in a suit at law is ever 
evidence of anything but the fact that it was ren- 
dered, unless a judgment has been rendered thereon; 
for judgment may have been arrested therein, or a 
new trial granted, and then the verdict would be- 
come a nullity. 

But in a Court of Equity the verdict, independent 
of the adoption and sanction of it by the court, can 
establish nothing in the case.“ 


„Section 528. The general rule on this subject was 
laid down with admirable clearness by Lord Chief 
Justice DeGrey, in the Duchess of Kingston’s case, 
and has been repeatedly confirmed and followed 
without qualification. 

From the variety of cases, said he, relative to 
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judgments being given in evidence in civil suits, 
these two deductions seem to follow as generally 
true: first, that the judgment ofa court of concur- 
rent jurisdiction, directly upon the point, is, as a plea, 
a bar; or, as evidence, conclusive between the same 
parties, upon the same matter directly in question 
in another court; secondly, that the judgment of a 
court of exclusive jurisdiction, directly upon the 
point, is, in like manner, conclusive upon the same 
matter, between the same parties, coming incident- 
ally in question in another court, for a different 
purpose. 

But neither the judgment of a concurrent nor ex- 
clusive jurisdiction is evidence of any matter, which 
came collaterally in question, though within their 
jurisdiction, nor of any matter incidentally cogniz- 
able, nor of any matter to be inferred by argument 

From the judgment.’’ 

„ Section 529. It is only where the point in issue 
has been determined that the judgment is a bar. If 
the snit is discontinued. or the plaintiff becomes non- 
suit. or for any other canse there has been no judg- 
ment of the court upon the matter in issue, the 
proceedings are not conclusive. 

Section 530. So, also, in order to constitute the 
former judgment a complete bar, it must appear to 
have been a decision upon the merits, and this will 
be sufficient though the declaration be essentially 
defective, so that it wonld have been adjudged bad 
ondemurrer. But if the trial went off ona technical 
defect, or because the debt was not yet due, or be- 
cause the court had not jurisdiction, or because of a 
temporary disability of the plaintiff to sue, or the 
like, the judgment will be no bar to future action.“ 


1 Greenleaf on Evidence, Redfield’s 
edition, page 563. 


If. 


The pretended decree of the U. S. Circuit Court, 
in the district of Ohio, offered in evidence, was not 
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a final decree, and the Master erred in holding the 
same to be a final decree, and the court erred in adopt- 
ing and confirming the Master’s conclusion. 

The alleged decree was that the bill of complaint 
be dismissed, and that the defendant recover its 
costs, to be taxed.”’ 

Something else had to be done before the case was 
atanend; the defendant had to prepare his bill of 
costs, and have same taxed, and after that the court 
entered up judgment, specifying the bill of complaint 
was dismissed; that the defendant have judgment 
for the number of dollars and cents therein specified 
against said complainant; that said defendant have 
execution therefor; and then the clerk docketed said 
judgment and enrolled the decree. This aller de- 
cree is a final decree; the other, or alleged decree, 
an interlocutory decree, liable to be modified or 
opened or set aside. The Afaster himself rather ad- 
mits that the alleged decree is nota final decree 
by the use of the words, ** ORDER OF DISMISSAL,” in 
the paragraph (fol. 31). It is not unusual when the 
plaintiff's suit is dismissed, either by the court, of 
its own motion, or by the plaintiff, to save his rights 
by providing in the order of dismissal, or decree, that 
it was entered without prejudice.” 

The alleged decree was a decree entered by default, 
and the Master erred in not deciding that said al- 
leged decree was a decree on default, and, therefore, 
not conclusive or binding. The Master erred in de- 
ciding that, in the absence of qualifying words, the 
decree stands as an absolute adjudication of the rights 
of the parties upon the merits, and the said Master 
erred in deciding, ‘‘ It is not unusual where the 
plaintiff's suit is dismissed, either by the court, of 
its own motion, or by the plaintiff, to save his rights 
by providing, in the order of dismissal, or the decree, 
that it was entered without prejudice. That said 
Master erred in deciding said cause in the U. S. Cir- 

cuit Court, Southern District, of Ohio, ‘‘ was sub- 
mitted in due course, and that said decree of said 
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court was, as it professed to be, an absolute and 
final adjudication of the rights of the parties. 

The court erred in adopting and confirming the 
said findings and conclusions of said Master. 


First. The testimony shows, and the defendant’s 
counsel admits (see page 25 of the record), that the 
complainant was not represented by counsel, and 
was not present in the Ohio court when the cause 
was called; that the said complainant was not heard, 
either orally or by brief; that no testimony was 
taken by either party or filed in the case; the clerk 
of said court (see fol. 78, page 36) certified that ‘‘ no 
proof or testimony was filed in said cause in his 
office for either the complainant or defendant; that 
at the time of granting of the decree therein, May 4, 
1882, the complainant did not appear, nor was he 
represented by counsel, and that said decree dis- 
missing the complainant’s bill was granted on 
default of the complainant.” 

The Master, in his report (fol. 29. page 12), states 
that the admissions and statements of counsel, as 
above set forth, and as fully set forth in his report, 
was a part of the evidence. 

It being admitted by the counsel for both parties, 
and such admissions being taken and held as evi- 
dence by the Master, and it being certified by the 
clerk of the court, that the order was taken and 
granted by default, the Master should have so held. 


SEconpD. If the complainant was not present, or 
represented by counsel, and if he was not heard 
either orally or by brief, as was the case in the Ohio 
court, how could he have provided, in the order of 
dismissal, or in a decree entered thereon, that such 
order or decree was entered without prejudice ? 
What interest has a court in the matter before it to 
take the trouble to interpolate, in an order of dis- 
missal, a restriction, or a lot of words which show 
that the order was given without prejudice to the 
complainant? In many instances — and it is to be 
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presumed it is so in this instance — the order is 
drawn by the defendant’s counsel and handed to the 
court. The counsel puts in what he considers a 
-benefit to his client, and it is very seldom that a 
court, in the hurry of business, will insert new mat- 
ter not suggested by such counsel in the order. 


Tninp. A dismissal by default cannot be a deter- 
mination upon the merits. A determination not 
on the merits cannot be an absolute adjudication of 
the right of the parties upon the merits ; conse- 
quently, a dismissal by default cannot be an abso- 
lute adjudication of the rights of the parties on the 
merits. What was adjudged? There was no testi- 
monytaken. There was nothing in the case to show 
what device the defendant made, or sold, or used, 
that the complainant claimed infringed the patent in 
suit. There was nothing to show whether or not 
the defendant either made or sold, or used any 
article, whether an infringement or not. There was 
nothing to show which claim of the patent was in- 
fringed, if any was infringed. Suppose the original 
complaint was dismissed on the merits because com- 
plainant was not able to show that the defendant 
had made, used or sold infringing devices up to the 
time of the dismissal, would he be barred from 
bringing a suit on the same patent against the same 
defendant subsequently to such dismissal, if he 
found defendants actually infringed, and had the 
proof thereof ? 

A dismissal of a complaint by default, or for want 
of prosecution, is no bar to the commencement of 
another action against the same defendant by the 
same complainant for same cause of action. There 
has been no judgment rendered on the merits. Noth- 
ing has been adjudged.”’ 

Allen v. Blunt, supra. 


A former adjudication is an estoppel only as to 
the matters in issue, or points in controversy, upon 
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the determination of which the judgment was ren- 


dered. 
Cromwell v. County of Sac., 94 U. 


Buerk v. Imhauser, 10 O. G., 907. 
De — v. Reynolds, 16 Biatchf, 


Complainant brought a suit in another district 
against the defendant, founded upon the same pat- 
ent, and the court in that suit declared three of the 
claims void for want of novelty, but sustained the 
fourth claim, and entered an interlocutory decree, 
referring the case to a Master to take an account; 
held that, as the decree was not final, it did not 
make the question of the novelty of the claim res 

Rumford Chemical Works v. Hecker, 
2 Banning & Arden, 351. 


District of New Jersey, Nixon, Jus- 
tice, 1876. 


A decree of a Circuit Court taken pro confesso 
will not preclude full inquiry and investigation by 


another court. 


seas ~ v. Thather, 3 Banning & Ar- 
en, 


Before Baxter and Welker, JJ., 


A suit which is dismissed for want of prosecution 
is no bar to a subsequent suit for the same cause of 


action. ; 
American Diamond Rock Boring Co. 


— Banning & Arden. 


Wheeler. J., District of Vermont, 
October, 1879. 

In the above case Wheeler, J., says: The proofs 
do not at all show that the bill there was for the 
same relief as this one.“ The making and selling 
these machines to these defendants may have been 
long subsequent fo the bringing of that bill and even 
to the decree. If the bill had been for the same 
relief, and had been dismissed on its merits, it would 
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J have been entirely conclusive as between the parties 
' to it and their privies, as to that cause of action, upon 
every question which might have been raised con- 
’ cerning it, whether actually made upon pleadings, 
or evidence, or arguments of counsel, or considered 
, by the court or not. 

The record produced—and that is the only evidence 
upon this subject — fails to show that any question 
open here was, in fact, passed upon there. It shows 
P that the bill was dismissed, with costs, but shows no 
ground upon which it was dismissed, except the want 
| of appearance of the plaintiff; and a dismissal for 
ö 

' 

ö 

| 


————_ 


that cause is not conclusive in favorof the defendant, 
even upon another suit for the same relief. 


Mitf. Ch. Pl., 238. 
Canington v. Holly, 1 Dick., 280. 
Rosse v. Rust, 4 Johns. Ch. R., 299. 


Badger v. Badger, 1 Cliff, 287, 245. 
Porter v. Vaughn, 26 Vt. 624. 


That suit appears to have been, in reality, dismissed 
. | for want of prosecution, and, in effect, is like a non- 
1 suit in an action at law. 
9 1 This leaves the question of actual infringement, 
by the machines now in use by the defendants, to be 

determined here.“ 

Record must show conclusive judgment. 
t 2 North Western Rep., 878. 


|} If, upon the face-of the record, anything is left to 
1 conjecture as to what was necessarily involved and 
i decided, there is no estoppel in it when pleaded, and 
1 nothing conclusive in it when offered in evidence. 
1 Russell v. Place, 94 U. 8., 606. 


Dismissal of a former bill filed by the same com- 
plainant, set up as a defense, is insufficient, unless 


the record is exhibited. 
Bank of United States v. Beverly, 1 
How., 184. 


If the first suit was dismissed for defect of 
pleadings or parties, or a misconception of the form 
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of proceeding, or the want of jurisdiction, or was 
disposed of on any ground which did not go to the 
merits of the action, the judgment rendered will * @ 
prove no bar to another suit. In order that a judg- #8 
ment may constitute a bar to another suit, it must 1 
be rendered in a proceeding between the same . 
parties, or their privies, and the point of contro- 
versy must be the same in both cases, and must be 
determined on its merits. 

Hughes v. United States, 4 Wall, 232. * 

Walden et al. v. Bradley et al., 14 

Peters, 156. 


After a non-suit a new action may be brought. 


Oscanyan v. Winchester R. Arms 
Co., 103 U. S., 261. 


TTT. 


Inasmuch as there was no evidence before the 
Master to show whether or not steps were taken to 
have the Ohio order of dismissal modified, said Mas- 
ter erred in deciding that no steps have ever been +) 
taken to médify it“ (meaning said order), and the Ld 
court erred in adopting and confirming said finding. 


V. 


The finding and report of the Master was against 
the evidence — was aguinst the weiglit of evidence. 

The Master erred in admitting in evidence a 
letter alleged to have been written by Nelson Lyon 
to the defendant, dated July 29, 1881, because the 
same was not properly proved. 

The Master erred in admitting as evidence the 
letters patent granted to Vega B. Morton, numbered 7 
226,771, as such evidence was immaterial and | 
irrelevant. 

The Master erred in some cases in admitting, and 
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in other cases in rejecting, testimony herein against 
the objection of complainant’s counsel. 

The court erred in following and adopting the rul- 
ings and findings of said Master and confirming his 
report. 

1. The defendant’s counsel admitted that the com- 
plainant was not represented by counsel, and did not 
appear in person when the Ohio case was before the 
court; that the complainant was not heard either 
orally or by brief; that the case was not submitted 
by the complainant to the court; and that no testi- 
mony was taken by either side in said case. The 
clerk also certified to each of the foregoing facts. 

2. The complainant states that the decree in the 
Ohio court was taken by default — the plea does not 
deny that fact — consequently the defendant, by 
not denying that material fact, admitted it. 

3. But one witness was sworn before the Master, 
that witness Leing the superintendent of the defend- 
ant at the factory of the defendants at Jeffersonville, 
Indiana. It must be remembered that the defendant 
had two places of doing business — one at Jeffer- 
sonville, which was their manufactory, the other at 
Cincinnati, Ohio, which was their salesroom; that 
the witness was at Jeffersonville always. The wit- 
ness says that they commenced to make heel stiff- 
eners’’ in the fal] of 1880, under the contract with 
V. B. Morton, of Kentucky. (Q. 9, page 18.) 

That he has no knowledge of the defendants hat- 
ing made or sold any “‘ stiffeners”? other than that 
under and in accordance with the Morton patent. 
(Q. 10, page 18.) 

That they have others in the employ of the de- 
fendants who sell the goods belonging to the com- 
pany. (Q. 17, page 18.) 

That he does not know of every act and sales made 
by the other salesmen of the defendants. (Page 
19, et seq.) 

That there were two contracts made by the de- 
fendants with Morton about the manufacture of 
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‘¢ heel stiffeners,“ both of which were in writing 
one being made in the fall of 1880, the other Oct. 22, 
1881 (the latter being made after the suit in Ohio 
against the defendant was commenced). 

Neither of these contracts are produced in evi- 
dence, so that the court can see what the defendants 
were to do under the several contracts, and the wit- 
ness, under instruction of the defendant’s counsel 
(fol. 47, page 21), refuses to state what the contents 
of the contracts were— when they were to expire, 
and what was to be done under them. He is unable 
to state to whom the stiffeners were first sold, 
under the first contract. 

The heel stiffeners’? made by the defendants 
under the Morton patent is not exhibited to the 
Master or the court. Nothing is produced by which 
the Master can judge of the nature of the infringe- 
ment in either case, and the complainant is unable 
to contradict the witness by showing that the de- 
vices made under the two contracts are different, or 
again, that there is a difference between the device 
claimed in the first suit to infringe and the device 
claimed in the second suit to infringe. 

The devices which the defendant made should 
have been offered in evidence by the defendant, and 
the question of change in construction should then 
have been asked the witness, and in the absence of 
device the evidence in regard to a change in con- 
struction (see Q. 11, page 18) was immaterial and 
incompetent. ~ 

By the refusal of the witness to produce the con- 
tracts, or to give evidence as to the contents thereof, 
the complainant was deprived of the right to show 
the dissimilarity of the terms of the contracts, if dis- 
similar, and also the dissimilarity of construction of 
the devices made under the said contracts. 

It is a very singular circumstance that the defend- 
ant should make his contracts with Morton — one 
before the commencement of the Ohio suit, and the 
other about a month after the Ohio suit was com- 
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menced ; and then again that both such contracts 
should be in existence and unexpired. 

When the witness refused to answer material 
questions, no matter whether such refusal was by 
the advice and under the instruction of counsel or 
not, the Master and the court should have stricken 
out the deposition and testimony of such witness. 

An alleged letter of the complainant, dated July 
29, 1887 (see page 27), was offered and received in 
evidence under complainant’s objection that the 
same was not properly proved. (See after answer 
13, page 18.) 

The witness testified he had never seen the com- 
plainant write; that, as he had never seen the com- 
plainant’s handwriting, he did not know whether or 
not the said letter in evidence was in the handwrit- 
ing of the complainant or not; that he had never 
written the complainant, and did not know whether 
the officers of the defendant had written the com- 
plainant or not. (See x-Q. 63, et seq., page 23.) 

As the very essential, to wit: the knowledge of 
the handwriting of the complainant, was wanting in 
this case, the letter was improperly received in evi- 
dence. 

As the contracts under which the defendants pre- 
tended they made the Morton heel stiffeners 
were not produced, and as the witness for the de- 
fendants refused to state the contents of such con- 
tracts, the Morton patent became irrelevant and 
immaterial ; and, as complainant’s counsel objected 
to the introduction of said patent in evidence, the 
Master should have refused to admit the same in 
evidence. 3 


. 


The Master erred in finding and reporting that 
the averments of the plea Ae sustained by the evi- 
dence,’’ and the Court erred in adopting such finding. 

The complainant, in either of his bills of com- 
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plaint, did not state any particular device that com- 
plainant claimed defendant infringed. There was 
nothing before the Master, nor before the court, to 
satisfy either or both, whether or not the same de- 
vice is now claimed to infringe, as was claimed to 
infringe in the prior suit. 

It was not admitted, nor was it proved by the de- 
fendant, that the complaints were for the same cause 
of action. To be sure, the complaints were on the 
same patent. Neither, however, stated what claim 
of such patent the defendant infringed. 

For all that may appear in the pleadings so far 
filed, and so far in evidence, the infringement com- 
plained of may be for the manufacture, use or sale 
of a different device than that claimed to be in- 
fringed by the first suit, or, again, for a different 
point of time; or, again, the first might have been 
for a manufacture, while the second was for the 
sale or use of something. 


Vo. 


The judgment of the Circuit Court should be re- 
versed, and the cause remanded to the said court 
with instractions to overrule the plea of the defend- 
ant, and to compel the said defendant to answer the 
complainant’s bill of comp 


Appellant’s counsel, 
31 North Pearl St., 


Albany, N. Y. 


